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IFBIAF LAW REPORTS, 



ORIGINAL CIVIL. 


Before Sir Lawrence Jl. Jcn&ins, li’.ai. E., QUef Justice, and 
Mn Justice Batckelo7\ 

PAUL BlIEK AKi> another (oiiiaxNAL Plaintiees), Apeellank, 

^ i\ GHOIABAIj JATEEBAS (orioxnai* Defendant)^ Eesponjoen!!?.^ 
ContraH-^Oorntruction-^auBiom of trade in Bomhaij-^Tendor and Pur- 
cIimcr-^BrincqMl and A gent— Goods orderedneit freegodomn-Noremimcru^ 
tionfvMil---Variiinc€ Uticeen printed md written terms— LiahilUy to account 

TJie plaintifis sued to recover tha balance duo to fern for goods delivered by 
tbani to the dofondant under certain indents, tha first clausa of the printed 

portion of which ran as follows hereby request and authorise you to order, 

and, if possible, buy and send the tindormentionod goods on -^^ecount and 
risk and -p bind poy for the same at the prices and conditions sped- . 

ficd below/* Other printed clauses provided that, goods were to bo landed by 
the defendant, who was to pay tho import duty ; the plaintiffs were not to be 
liable for damages though they might have, advised the defendant of having 
placed the order, or any portion of it ; tho liability of the sellers and buyers 
respectively, was to be the same as fbough a separate contract had been made out 
aiul signed in respect of each instalment ; insurance was to be effected in Europe 
and the plaintiffs were to be free of all responsibility regarding it ; the plaintiffs 
wore not to be bound by any clauses or customs not speciheally mentioned in 
indents aM ^y thing ^ written on' the’ indent form by ^the'huyf^w ,i'h any 
language, other than English, except their signature, was to bo null and void. 

\ form'the frilowing mijitter,, inter edias was added in writitig •* 

PMn ¥eivct 1421/18 at U. M.p^c, 
|p:^d^wn ,>mckdipg cluty» 60 days. 6 per eeut. Ini after du6 date*"^ ! 
''Glliei,^Wlllitf|/iSrdUght duii the goods referred to in the indent’s and tie 
defciidaiit took delivery of a portion of the same, but refused to take delivery of 


2 


THl' INDIAN LAW EEPOBTS. [VOL. XXX.: 


1904, 


Fato Bbikb 

CnOTAr.AH 
> "'lAV'E'EDAS, 


'Hii 


tlie remainder. The defendant contended, by way of defence and counter-claim^ 
that the plaintiffs were his commission agents for the purpose of purchasing 
goods in the European markets, and that they were bound to furnish an account 
of the difference, if any, between the cost price of the goods and the price 
mentioned in the indents. 

The lower Court, by an interlocutory judgment, held that the relation between 
the parties was that of principal and agent, and ordered the piainliffs to furnish 
an account. The plaintiffs appealed. On appeal the |)relirainary objection was 
taken that the lower Court had erred in excluding evidence as to the custom of 
trade in Bombay. 

By an order dated the 7th March 1904 the suit was referred back to the lower 
Court in order that such evidence might be taken. 

On further hearing, after such evidence vvas taken — 

Meld^ that there was an inconsistency between the printed and the vrritten 
provisions of the indent. The print, however, could not be discarded, but it was 
necessary to discover the real contract of the parties from the printed as well as 
from the written words. 

Gumm V. TyrieO) followed.^ 

Meldf also, that according to the custom of trade in Bombay, when a 
merchant requests or authorizes a firm to order and to buy and send goods to 
him from Europe, at a fixed price, nett free god own, including duty, or free 
Bombay harbour, and no rate of remuneration is specifically mentioned, tlie 
firm is not bound to account for the price at which the goods were sold to the 
firm by the manufacturer. And it does not make any difference that the firm 
receives commission or irade discount from the manufacturer, cither with or 
without the knowledge of the merchant. 


Appeal from Eussell, J. 

In the years 1900 and 1901, ChotalarJaverdas^ the defendant^ 
by various indents nunibered respectively 109, 134, 218, 818, 
ordered out goods from Europe tlirough the plaintiffs, Messrs. 
Beier and Oo. 

The indents were composed partly of a printed form and partly 
of written matter added thereto. 

The printed form ran as follows 


A« A. 

Indent No, 


190 


Messrs, Beier and Co., Lyons, 

Bear Sirs, 

V^iereby request and authorise you to order, and, if possible, buy and send 
PUflermtotiptoed' goods on aoeonnt and list ini '?-bi»d SSE^'in' 




p am) 33 L, J,; (Q, 8.) 97 at p 111 . 


aiil l l M lBiliil 





Bombay seeies, 


Paul Bbjeb 

V, 

ClIOTALAL 

Javjeepas. 


cuo,..«a,uc;Himanyaaraagrestoi- such total or partial non-deliyery, notwith- 
standing yom- having preTiondy advised ^ of leaving placed the order or any 

portion thereof. ^ 

Date of delivery to carrier in or other mannfaoturing place in Enrope 

shall count as date of shipiaeni ; and a delay not exceeding 15 days beyond the 

time stipulated for shipment shall be no ground for cancelling this Indent, or 

anyportion ^ereof.or afford reason for refusing acceptance of the goods or pay* 
ment of the drafts on their due date. You shall, moreover, not be responsible if 
the goods ordered herein or any portion thereof be shut out by the steamer; 
not for ay delays arising from alterations in the saDing dates, or the sup- 
pression of the de^rtures of the steamers for which the goods were destined to 
he shipped, and ^ hereby agree to nersonallv bear the omsi 
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ticin willi ail extension of the due date of payuicnt con’esptuiding to tin; period 
tlicit the goods are shipped prior to the time contracted for. 

shall not be entitled to refuse to accept any drafts in rc.spect oi; goods t-l; 
which the representing samples' ' hare 'not been submitted' to ■ Fai'tiftel 
damage or short quantity or measure or inferiority or dilTereiice in quality vr 
designs or. colours shall not he a ground of objection to accept the drafts 

take delivery of the goods ; and if any dispute should arise respecting the geeth. 
you are always to have the option of cancelling them, or should you not elect 
to do so, two European merchants, resident in Bombay, shall, after luivc 
paid for the goods, be nominated arbitratorsj one by each party, to survey ih) 
goods and determine the points in dispute, and decide upon them as they may 
consider just and equitable to both parties : and in the event of their disagi'et- 
iijg, they shall appoint an umpire and their, or in the latter case, his decision 
shall be final and binding upon both parties, and the provisions of the Oo(.h^ of 
Civil Procedure relating to arbitration shall be applicable to such suhii- 
trations* This provision for arbitration shall be an absolute bar toanyi^nlt 
or legal proceedings, otherwise than for the enforcement of the award, in resp.?*;!- 
of all matters "so agreed to be the subject of reference, and all costs and 
attending such arbitration shall be in the discretion of the arbitrators or arbit ra- 
ter or umpire, and shall be paid by tho party against wlicm tlie award is 
All claims in respect of goods covered by this Indent must bo $\ibinitu?d i!i 

j sea-port of destination, aftenvhirli 


time ^ shall be precluded froin raising any claim or objection c-vcii ihongh 
there should exist grounds for such claim or objection. 

Loss of the vessel shall cancel the portion of this contract slipped in the 
vessel lost. 

Goods ordered in sterling currency are to be drawn for with in lere.st adided 
at the rate of 6 per cent, per annum from date of invoice till approx iiiiate due 
date of remittance reaching home payable at the current deinnnd rafe <4' 
exchange in London, and in accordance with rules from time to tinui oslablislti^;! 
on this behalf by the Exchange Banks in Bombay. 

^This agreemGnt' is to be : deemed and. ■■ construed' .as a "Sopariite 
respect of each instalment of goods,, and Me rigMs and &f ikii Mdhm:.. . 

m ^slmlk-be ■ -the"'' sanic"''--' as a 

been made out and signed in respect of each instalment, 

..............Insurance to .be. effected . m.E.uropp.und...y.oiy to,., be., free o.f . 

In., esse' of war, whatevei’ may bo' - the in(Ionfcj''"^Y''give Toti " 

..to..:.jnsum....agaiimt.....war ' 
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lia\'0 full ai3d complete jurisdiction regard to sncli actions^ no matter 
wiiere tlie ca;iiSe of action may liave arisen. ■ ' 

Anytiung written on tliis Indent, form, by the bixyers in any kngnage otiicr : 
tlian Englisiij except tbeir plain signa-ture, shall bO' n,til! and void* 

To Indent N‘o. 109 the following was added in writing : — 

10 cases each contg, 10 Pieces of 25/30 yds, Plain Velvet 38087/18 inches at 
2/4 per yd, Net fc free godowa including dut3% 60 days. 6 per cent in t. 
after due date* 

Assarimf^nt, 

Colours — Scarlet. Oliocolato. Blue. Purple, Gi’een. Black. 

2 •' 2 ■ 2 ■ ' . 2- 1 I 


, Qualltj^Borcler, SliadeS 'aiid (No. 1221) as supplied against case X 709 
10082* 



Sliipnient in 5 lots : — Two cases January, and out of reniaiiiiiig 2 eases to 

ClIOTALAL Jayeudas. 

' ' To Indent No* 134 was, added:— 

15 cases Ida. contg. 20 Pcs. of 25/30 yds. German .Flowered Velvet ,1205/18,,:..=.':'; 
at 1s*/lld* per yd. nett free gedowii ineluding duty. ' , Sixty days. : ' 6, Int. 
after due date. 

^ ' AssoHme^, , ' 

1 pec* of Pjiit. 3. hut groon ground and scaidet ilowens 

/Etc. '■ /'vv,:.^^"''' 

Each ease lo contain 20 pieces in the above 20 designs and colors. 

, Sliipiuont cases January* 4 cases February, 4 cases March and 3 cases 

/l/p;;/;//;:/,// '///..a; 

liideuts Kos» 218 and 318 were of a similar riatam ' = 

' On the 24'tli of Jaiinarj; ■ 1901 Messrs. and .Company ^ 

wrote, as follows ■' 

Mi\ JxVKiiMs, ; /' ' ' , ' ; 

‘ ' , I ' ' _ I ^ 'Bombay* ' ' , , . y. | 

. ' Bear S!r» ‘ ' _ ' ’ ■' ' ' ' . ■ 

Wa hrivo tlio licnmur ia .report on the/foiloWiig' indent kindly enkusted to' 

lift f lit execution* V \ ^ ^ ^ 'e V'/i; .ir. 

JadcmtNh.lOO ’ ^ ^ ,, , cmnfirnjafiioij* ^ ^ : 


1004* 


!Arx. Beieb 

OHOTAI»4Ii ,: 

Javesdas* 


Sillily 
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10 cases eacli containing 10 pieces 25/30 yards 18''. „ 

Plain Velvet price, siiipment, and terms as per indent. Assoiiinent 

and border changed as per note have been placed. 

Yours faitMnliy. 

' P. P. on Boier & Co., 

. AeTHUE BiSIEII# 

On the 26th July 1901, the following letter w^as written by the 
plaintiffs : — 

LyonSi 26 i;h July lOOL 

Mr. Chotalal Javebdas, vv A 

Bombay. 

Dear, Sir, , , , 

We have the honour to report on the following indent kindly entrasted to us 
for execution. 

Indent ISTo. 318 Date IStli June confirmation oth July* 

12 cases each containing 16 pieces 18 " 25/30 yards. 

have been placed, 

. ..Youmfaithfuilys . ■ 

^ /Jv'.'BeierA Oo.y,, 

The plaintiffs brought out the goods referred to in the indents 
and the defendant took delivery of a portion of the same, but 


The plaintiffs thereupon filed a suit to recover the sum of 
Rs. 4, 724-5-0, being the balance, which, they alleged, “was^duo to 
them from the defendant. 

The written statement of Chotalal Javerdas contained, ifiief 
alia^ the following passage : — 

IL Tho defendant says that the plaintiffs were his Commission Agents iVjr 
the purpose of purchasing goods in the European markets. The indonts glveti to 
^:t,h|in,;'are;;':ha0toly ; orders ; 'to,;: pur chap;,:, sttch.'g^ 

defendant’s account. The defendant says that the , prices moutioneti in the 
?said: inden:ts:are„ limits:"which ' the plainiifi^ -were:,'. not'.'to: exceed' ::Whi!e 

' th0'""defendani's' orders, v The defendant has' grave' reasoi'is todlelfeve' t 

':piaintiis:::,::haver:::':purchased;^'go^^ '.on defendant' 3:'.:'nocoUnt:'.al'ppi0eS'.|bw0r'tte 
:thos 0 ::'mention,ed,m,:'the.,''di&rent,indent^^ sriven 'bv'''the.,dftfend4M.i,L', ,,::Tht^deferi^ 

cr ^ ' 

)'ds, and that on of 

“orices actually paid by ' 


ant submits that the plaintiffs a 
tlran f 
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... The defendaEt accordingly prayed^-by .way. of connter claiaii:, 

That an acconnt nia,y be taken by and under the directions of this Court of 
all the dealings and transactions had between, the plaintiffs and the defendant 
on the basis contended for in paragraph 11 hereof, and that on taking such 
accounts whateycr may be found due by the; one party to the other may be 
ordered to be i.>aid by such party as may be found indebted. 

Baihes with Scott (Advocate General) and I)mar for the 
defendant The relation between the parties was clearly that of 
principal and agent. It was never suggested before the hearing 
that the plaintiffs were vendors of the goods. The terms of the 
indent are inconsistent with such a relation., In the first para- 
graph it is expressly stated that the goods were to be bought 
and sent out on the defendant's account and risk. In the third 
paragraph of the indent and also in the correspondence the 
expression placing the order is used. This shows that the 
plaintiffs were acting as agents and not as vendors. The figures 
added in %vriting to the printed form were limits^ which the 
plaintiffs wex'e not to exceed, in purchasing the goods. The 
defendant therefore is entitled to be paid the difierence if any 
between the cost price and the price mentioned in the indents, 
see Malmmially Mrahim BirMimi v. ScJiilUr DoBogne 

Jardine and Boherison for the plaintiffs in reply The relation 
between the parties was that of vendors and purchasers. The 
expression our account and risk the first clause of the 
indent was redundant, having regard to the express terms in 
■writing. The second paragraph was also over-ridden by the 
written terms. With reference to the .3rd clause, the plaintiffs 
were not manufacturers and had not ready stocks^ therefore, the 
clause was not inconsistent with a relation of vendor and 
purchaser. It provided for 'the failure of the vendor under 
certain circumstances. Clauses 7, 8 and 9 are not inconsistent 
' with the relation of vendor and purchaser, ,■ and-' in Olause 5 the 
'expression ^‘^your invoices/^ e., not, the sxianufacturer^S invoices, 
is used., The expression *'nefet free'godown 'including duty^^ in 
the mudtten terms meant that the' plaintiffs' had, to pay the cost 
of the goods, the, shipping charg%;,ihe carriage to port of 
shipment^ freight#, insurancei landing' charges, , clearing charges^ 


3904.:: 


Paul Biiib 
y Chotalal 

JAYEE'DAS. 
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1904. but no rate of remuneration was mentioned. It follows, that 

Paui, Bbim Messrs. Beier & Oo. could make no profit and get no remuner- 

ation, except out of the price, at which they purchased from their 
vendors. : 

On the 19th June 1903, the following interlocutory judgment 
was delivered by 

Russell, J. •, — This case has been going on before me for 
the last 3 days. It is an extremely interesting case and I 
have considered it from all its bearings during that time, 
and, it being a commercial case, I think it desirable to express 
ray conclusions without delay. Now, the first question to 
consider is what are the pleadings in this case. The plaint 
has been as observed by Mr. Bailees drawn in a most careful 
manner and we do not find, in it any suggestion whatever 
of the plaintiffs being the vendors of the goods. This appears 
from the first paragraph of the plaint and it will be seen 
from the first paragraph of the written portion of the indent 
No. 109 that the defendant ordered 10 Plain Velvets, 38087 — 
18 inches at 2/4. In November 1900, Beier write that the 
order referred to has bean placed , and we are pleased to 
inform you that the maker agrees to reserve this quality exelu- 
sively to our new firm,” In the written statement, in paragraph 
11, the defendant says that the plaintiffs were hi.s Oommi.ssion 
Agents for the purpose of purchasing goods in the European 
markets, and further in paragraph 12 he prays, that an account 
may be taken by and under the directions of this 0<)urt of all 
the dealings and transactions had between tI»o plaintiffs and 
defendant on the basis contended for. I do not know whether 
I have formed a wrong opinion with regard to this, but from 
the way Mr. Jackli gave his evidence it seems to. me that the , 
above quoted paragraph was‘ very proba.bly unpleasant to the 
plaintifts. They did not quite like it and con,sequent]y they 
raised the question "whether the relatioris of the plaintiffs, and ' 
defarrdant were that of vendors and purchasers or principal nnd 
agents.” , At all .events in. their 'affidavit of the 16th February,' 
1903 we have the first nientioa of, 'this question,' Bceanse we. 
find, the plaintiffs in paragraph- 3,. of the affidavit dated icih 
February 1903 have 'made thh 'fpHq^ing - statement : ' ‘tThat 'the 


Ohotaxaii 

JAvjsrdas, 
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plaintifls have in their possession in: Lyons 'in 'France documents 
which are relevant to the suit only in' the event of the issue 
as to whether the plaintifih were the agents of the defendant to 
piirchase the goods in question in the suit for him at the best 
price not exceeding a limit or whether the plaintifls were not 
vendors at a particular price being determined in favour of the 
defendant/^ This is the first intimation we have of this 
qiiestiou being raised. Accordingly on the 2nd April the Judge’s 
order was made setting dowm the issue ^''whether the relation of 
the plaintifls and defendant were vendors and purchasers or prin- 
cipal and agents for trial. It is highly desirable that the parties 
as far as the Court goes be prevented from going into unneces- 
sary expense^ which tijej?' would undoubtedly have had to incur 
if the inspection of the plaintiffs’ documents had been allowed to 
the defendant as asked for by him. To come to a satisfactory 
conclusion on this point, we have to decide the construction of 
the contract supplemented by the evidence that the parties have 
offered. If the plaintiffs were simply vendors of these goods to 
the defendant then no question could arise whether or not there 
was any foundation for the >statements contained in paragraph 
11 of the defendant’s written statement. If they ’were vendors 
they ^vere entitled to buy at any price and sell to the defendant 
at any price they chose to fix. So much for the ease as presented 
to my mind from the pleadings. 

Now looking at the indent itself I find that it is addressed to 
Messrs. Beier & Lyons^ and runs, as follows We (I) 
hereby request and authorise you to order, and, if possible, buy 
and send us (me) the undermentioned goods on our (my) account 
and risk, 'etc. This seams to me to be; m order ■ for goods on 
behalf of the defendant. There are ■ certain other clauses and 
sentences which are immaterial to this issue*, 'Then again I notice ' 
.that below the printed form of the indent,' -th©' defendant has 
-given his order,, which is as follows lO.ca^^es each 'containing' 

' 10’ pieces of ,25/80 yards plain velvet'. '88087^18 ■ inches at 2/4 
per yard, nett free gedown including duty*\/'60'days; 6 per cent, 
interest after due date/*® The rate^q.uotedF'ere'is now relied on 

. 'm 'the price 'fixed between the vendor, and /purchaser. After this - 

• 
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case of failure authorises plaintiffs “ to dispose of the goods on 
his account and risk either by private sale or public auction, 
when and where and how you consider advisable and without 
any reference to me and I hereby engage to make good to you 
any loss or deficiency which may arise from such a sale or sales 
and all expenses together with 5 per cent, commission and interest 
at 9 per cent, per annum. I waiving my claim to profit on the 
goods should there be any. ” A provision of this kind is not 
what we expect on behalf of the vendor. Between vendor and 
vendee the former would recover the difference between the 
market rate and the contract rate. It is further provided " if 
through failure of manufactures, of strikes or accidents of what- 
ever nature, the goods or any portion thereof are not shipped or 
delivered at the stipulated time, ... I shall not be entitled 
to claim any damages.’'’ Then again there is a stipulation, that 
" This agreement is to he deemed and construed as a separate 
contract in respect of each instalment of goods and the rights ami 
liabilities of the sellers and buyers respectively shall be the same 
as though a separate contract had been made out and signed in 
respect of each instalment.” 

The expression " sellers and buyers ” used in this clause wmuid 
. at first sight appear to refer to plaintiffs and defendant but when 
you read the indent carefully, I think there can be no doubt that 
it does not relate to plaintiffs and defendant, because in that 
case we would expect that the words “ you and us ” or *' you and 
we” would have been used but not the words "sellers and 
buyers.” Mr. Jardine has, however, not relied on this clause, it 
is a very obscure one, it is not therefore necessary for me to 
discuss it any further. 

In coming to a conclusion in this case, I rely on the case of 
MahomAally Mrahim. PirMtan v. &eMlhf Dosopie md 
This case is for all practical purposes the same as the present 
case. The more you read the indent in SeUUer’s case, the more 
“ Striking is the resemblance. It is otviously binding on me. I 
must hold therefore that the indent in this ease has not created 
; a relationship between the parties of vendor and purchaser but 
of " principal and^agen^:.”;; 'It is clear from' the cases of drmirmy 
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V, Sfohs’''^'^ and Eohimon v. McUeU^' that the law which is 
embodied in the sections of the ..Indian Contract . Act: originated^' ■ 
from mercantile practice for it was lound impossible to create a:, 
privity of contract between the foreign indentor and the inanu* 
faeturer of each firm of silk or velvet as the case might be. The 
manufacturer at Birmingham who sends his goods to a London 
firm who have contracted with a person in the United Kingdom 
or out in India cannot be considered as contracting with the 
indentor. Lord Blackburn in Bobimon v. MoUetf^'^ has held, that 
although there may be no privity of contract between the manu-^ 
faeturer and the person abroad to whom the manufacturer has 
sent goods through an agent still it is perfectly consistent to hold 
that the relationship between the agent and indentor is that of a 
principal and agent. Therefore it seems to me to follow from 
Ireland v. Living and CaBBaboglou v. that if once 

you establish the relationship of principal and agent, the ordinary 
incident of that relationship must follow of ,%vhicli one is that the 
agent must account for any profits he makes out of his agency 
unknown to the principal. It may be that the plaintiffs have 
made no profits whatever, but if the relationship of principal and 
agent exists, then the defendant is entitled to inspection of the 
documents in support of his allegation in paragraph 11 of his 
written statement. He is entitled to see all the documents. 

T find on the issue, that the relationship between the plaintiffs 
and the defendant was that of principal and agent respecti^TJy, 

The plaintiffs appealed and the defendant filed cross-objections. 

On appeal, the preliminary objection was taken, that the 
lower Court had erred in excluding evidence, as to the usage of 
trade in Bombay, with reference to the liability to account of a 
mereliant, through whom goods are ordered at a fixed price nett 
I 'free godown, and no remuneration ;is mentioned. * - 

'• By an order, dated the 7th March 1 904, the suit was '.referred 
, bae'l;, to the lower Court in order ■ that’ evidence might be taken 
on the fo'llp wing issues ^ ■' 

1 . Whetlier according to the oustoia of 'trade' in Bombay when a merchant 
in Bombay roc|uests or authorizes a irm tb' drder and to bny ' and send goods to 
, ■ a] u B. 7 Q. B. 59S. / , H {isnyii. b. & h. l, mB. \ ^ ; 


Pato 

1?. 

CHOTAMn, ,. 
Lwerbas. 
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Mm fx'om Europe at a fixed price nett free godowii. irdclnding diirf or ;hvo 
Bombay barbonr and no rate of remuneration is specifically mentioned., tlm firm 
is or is not bound to account for the price at which the goods were sold to the 
firm by the manufacturer ? 

2. If this be answered in the negatiye does it make any difireronce that tlie 
firm receives commission or trade discount from the nmnufactiiror, ellhcr with 
or without the knowledge of the merchant ? 

S. If the first issue be answered in the negative then at the dates of ilic 
several indents in this suit was the defendant aAvare of such ciistoni ? 

4 Apart from any general custom of trade -what in relation to transactions 
of the character indicated in the first issue has been the usage (a) between the 
plaintiffs and the defendant and (d) between Messrs. Beier and Katx mul the 
defendant ? 

On the 8th of July 1904, the following judgment was delivered 


Faux Beii® ! 


CHOTALAIi 

JiVEBBAS. 


■vT.V'-'RiTs aTCT.T. j J. :— This matter has heen referred to me 
Appeal Courts'’ Order under section 506 of the Code and, havin'’' 
heard the evidence on both sides at great lengthy I propose: to: 
record my findings on the issues. 

On the one hand, namely on behalf of the plaintilTs, \to have 
had representations of all the most influential Arms in Bombay 
together with two large dealers and Mr. Robertson was anxious 
to call about 30 more witnesses but I stopped him. 

On the other hand, the defendant called no representatives of 
firms but dealers only who of course would be very glad to have 
this alleged custom broken down. 

Now the plaintiffs’ evidence I find is all one way and I confe,^s 
that after many years’ experience iu Bombay it was diflicult for 
me to imagine that any evidence would be brought to eontanlict 
this alleged custom. 

One has only to regard the course of business to shew that it 'is 
impossible to conceive that the dealers should have the right to 
call upon the home firms or their Bombay reprcSe!itati%\'s to 
render an account of any profits made on purcliases of goods. 

, The indent is an offer by the dealer in Bonibay at a fixed 
price. His offer is wired home. , ' .'The home firm after communi- 
cation with, the makers or in any other w-ay they can put their 
hand upon the goods. The pnee is to include costs, frciglfi and 
insurance and everything down to the time that the goods arrive 
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ill Bombay harbour. Then if the home people accept the offer 
made, they wire the acceptance to their representatives hero and 
from that moment a price is fixed as between the parties and 
therefore it seems to rne that it is incredible that when two persons 
have fixed the price in this way, the dealer should be entitled to 
any rebate if the home people can get the goods at a less price 
from the manufacturer and when you come to think of it, it stands 
to reason, A private person in Bombay orders out from a shop 
certain articles and is willing to pay a certain fixed price for 
those articles. It is impossible to believe that he could call upon 
the shop to account for any profit made as between the purchas- 
ing and selling price. No instance has been given of any dealer 
calling upon a firm in Bombay for an account and all the witnesses 
are imanimons in saying that if such an account ivere called for, 
they should refuse to give it, Of course it must be borne in 
mind that indents are drawn up in different forms and during 
the examination of Sorabji M.: Shah, it was stated that his firm 
acting on the advice of their attorn6y>s Messrs. Craigie, Lynch 
and Owen altered the form of their former indents so as to meet 
this very point. It may,* therefore, be desirable for the mercantile 
community of Bombay to consider whether it would not be for 
their advantage to put a point such as has been raised in the 
present case beyond all dispute hj altering their indents in the 
•way Sorabji M, Sliah^s firm altered theirs under legal advice. 

This custom is in accordance with part of the opinion expressed 
by Blackburn, J., in Ireland v, Livingston and I do not find 
anything in RoHmon v. to militate against it. 

I find on Issue No* 1 that under, the. circumstances mentioned 
therein the firm is not bound to account for the profits as therein 
mentioned. , ' ■ ' . ' , ■ 

AT 

,Oii Issue No. 2 I find it makes no difference if the firm receives 
commission or trade discount as suggested.' ■■ ’ 

On Issue No. 3 I find the defendant wiis perfectly 'aware of 
the 'Custom. 

' ■>' On Issue No. 4 you have only to 'look at- the indent itself to"" 
that tliC3 relation as betmmen Beier and-Kate^ and the defend* ' 
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ant was buyer and seller and not principal and agent. There are 
other clauses in the indent which bear out the same terms, but it 
is not necessary for me to refer to the indent at length. 

This was the opinion I had at first formed in this case but I 
conceived that the case of Mahomedally Mbralmn PirJchan v. 
SeUUer Posogne ^ CoP'> compelled me to hold the contrary. I 
understand from counsel, that the case was differentiated from 
the present one in the court of appeal in a way in which it was 
not differentiated before me. 

Invemriig with RoierUon and Sardine for the appellants (plaint- 
iffs) : — The written part of the indent is in variance with the 
printed parts. Therefore the printed clauses which are in direct 
variance go out, see Pndgeon v. Pembroke’'^'* Ex parte Miles, In re 
ha&cs ‘^'> . The court will look at the transaction, and not regard 
what the parties call themselves. Ex parte White, In rs NetnPP^'). 
We say the plaintiffs received an offer from the dealers for deli- 
very free ex godowa. Therefore the relation between the par- 
ties was that of vendor and purchaser, not principal and agent. 
No commission was given by the dealer in Bombay, nor did the 
plaintiff receive commission from the makers at home, except 
in certain rare cases. It is well known, that the persons who 
take these offers, take the indent pi'ice and make what profit 
they can. There is nothing secret about such profits. It follow,?, 
that even if the relation between the parties was that of princi- 
pal and agent, the agent was entitled to the difference between 
the indent price and the cost price. We rely on the custom in 
Bombay, that the indent price is a fixed price and that persons 
who take such orders are not bound to render an account. 

The case of Mahomeclallg Ehtaliim Pirkhan v. Schiller JDosogne' 

Co does not apply; on the other hand, see Great Western 
Insuranee Co. v. Cmliffe^^^ and Bating v. StaniorW>, 

t - Strongman and Setahai for the respondent (defendant) !— Cus- 
tom is expressly excluded by the indent, therefore it cannot be 
relieii on in the present case, 

0) (1889) 13 Bom. 47a, ' (h (1870) L. R. C Ch* .397 at f. 30',). 

■(2)'(1877)2App. Cas, 284. , , , (Sj (1874) Qh. 52B ftt p.,5S£S. ' 

W (1886) i5 Q, B» D. 89 at p.- . „ (0 (1876) 3 Oii. D. @ 03 , 
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[Jenkins, 0. J.— -What, having regard to contracta of this kind, 
which are ambiguous, are the obligations of the parties ?] 

The contract in question is more consistent with agency than 
with sale ; therefore the onus is on the plaintiffs to prove terms 
inconsistent with agency. The relationship between the defend- 
ant and Messrs. Beier & Oo. was the same as that which formerly 
exi,sted between the defendant and Messrs. Beier and Katz. In 
1895 Messrs. Beier and Katz wrote the maker refuses to listen 
to your offer ” and “ the maker refuses selling at your limit 
Similarly in January 1901 the plaintiffs wrote " assortment and 
border charged as per note have been placed” and in July 1901 

12 cases plain velvet have been placed. ” These expressions are 
only consistent with a relation of principal and agent. 

The plaintiffs now allege a custom, that they are entitled, not 
only to the commission or discount allowed by the manufacturer, 
but also to the difference in price. No such custom is in fact 
proved. The merchants who gave evidence used vague expres- 
sions. Not one of them spoke of instances, where both the 
difference in price, and also commission were taken. But a 
usage of trade must be proved by instances and not by mere 
expressions of opinion, see Guminglam v. FonUanque^'^\ Maeken- 
S'le V. Mahmatbai v. mrhai<-^\ Qo^al NarJtar Safray v. 

Hmmant Ganesh Safrag^^K The custom set up by the plaintiff 
is not of a universal nature, therefore, to bind the defendant, it 
was necessary to prove that he was aware of it, see Sohinsoav. 
MolUim. We contend further, that even if the custom exists, 
it is bad, because it is not consistent with law, see Meyer v. 
l)remr^% Tunbullv. Garien^‘!\ KimUrv. Barher(^\ Thompsons. 
Meade<~^\ and lastly we say, that it is not admissible in any event, 
because it is repugnant to and inconsistent with the express 
terms of the contract, see the Indian Evidence Act <“> and the 

judgment of Farran, J., in G. BmUh v. LA Ghella 

... ' > ’ ' , - - - . ■ ■ , 


m 

m 

m 

m 

yes) 


(1833) 6 a & P. 44 at p. 47. 
,(1836) 8 Maeq. H. L. Gas, 22 
pp. 26, 27, 40. 

(1877) 8 Bom. 84. 

(1879) 3 Bom. 273 at'p. 297. " 
T1874j;';ju'E.7_jfl. I* 802 . 





(6), (1864) 16 G. B. N, S. 646. 

, CW: (1868) SS L. J. (Ch.) 331 at p 
;;: ;' :. ,:<8);fl3r2),I,.E. 8Ch.56. ^ 

(1®) Saetioa 92, proviso 6. • 
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[Jenkins, C.J.— We expressed a strong view before, that 
||Y|riprS and sellers, ” m 11, referred to the indent.] 

That would be an end of the case. We contend that the dif- 
ference between the opening words of the indent, and those of a 
ready goods contract, clearly shows, that the relation between the 
parties was that of principal and agent. 

Jenkins, C. J.— The plaintiffs, who cany on business in 
partnership in Bombay and at Lyons, sue to recover Es. 4,7 Si 
as the balance due to them in respect of goods alleged to have 
been delivered by them to the defendant under four indents 
numbered 109, 131, 218, 318. 

These goods were procured by the plaintiffs from Burope 
at the defendant’s instance. The plaintiffs contend that they 
are entitled to charge the defendant for the goods the j-ates 
mentioned in the indents, irrespective of the price paid to the 
manufacturers : the defendant, on the other hand, maintains 
that those rates are merely limits, and the plaintiff's cannot 
charge as the purchase price of the goods more than the manu- 
facturers were paid. 

These indents, though four in number, are substantially in 
identical terms ; each is on a printed document, to which 
written matter has been added to meet the exigencies of the 
particular case. 

To the claim in respect of two of these indents an objection 
is made on the score of the time, at which they were seat j but 
it will be more convenient first to consider the genera! cpiestion 
apart from this particular objection, and so I will select for 
discussion an indent No. 318, not obnoxious to it. It Is dated 
the 15th June 1901 j it is headed with the name of Messrs, 
Beier and Co., that being the name or style, under which the 
plaintiffs then carried on business in Lyons and Bombay; it is 
addressed to that firm at Lyons; and it is signed by the 
defendant. 

It will be noticed that, apart from a few linos at the end, 
the whole of the document is on a printed form, and it is coimflon 
ground that the form was supplied by the plaintiffs, and 
is one commonly used By them, ip business of .this class. 


V’Ok XXX.} 


BOMBAY SERIES* 


17 


By it the defendant purports to request and authorise the 
plaintiffs to order^ aiid^ if possible, ^ buy and send the defendant 
the undermentioned goods on the - account ^aiid risk of the 
defendant, who binds himself to pay for the same at the prices 
and conditions specified belov/ : the invoice amount, including 
European charges are to be drawn on the defendant ; the goods 
are to be landed by the defendant, who will pay import duty t 
it is to be optional for the ]>kintift's to execute the whole or 
any part of the order : in the events therein specified the 
plaintiffs are not to be liable for damages though they may have 
advised the defendant of having placed the order or any portion 
thereof % the agreement is to be deemed and construed as a 
separate contract in respect of each instalment of goods and 
the rights and liabilities of the sellers and httyers respectively 
shall be the same as though a vSeparate contract had been made 
out and signed in respect of each instalment : insurance is to 
be effected in Europe and the plaintiffs are to be free of all 
responsibilities regarding it ; and anything written on the 
Indent Eorm by the htryers in any language other than English 
except their signature shal^be null and vokh 

Then there are added in writing the following words : — 

^ -^^'■'12 cases ea/. contg. 18 Fes. of 25/S0yds« . Flam Velvet 1421-18 at Is. 91 . ' 
per i/tl nett free go down including duty. 00 days 6 per cent Int, after duo date* 
Assortment hy next mail» 

Shipment in 4 lots: — 1st 10/12 weeks from acceptance or earlier if posdble 
and out of remaining each to follow every month. 

Quality and silk border to be exact a-s supplied m cjs. 1 2218 llOdOIwL 

^ ^ / i 

218 /* ^ ’ ' ' , - ' . ' , ■■ ^ . 

There is, it will be ^ seen,, an inconsistency between the 
printed and the written provisions* but, this ,isnO' iincominon 
oeeiUTence in the cloeiinients of' business ,men, and we ha^n in 
the decided' cases guidance as, to’ how it should be handled* ■ ; 

In, Gumm v* Tyrie^^) ■Blackburn^ 'X, saifft/^I-clo not agree 
with'‘the. proposition 'that Hih'', Busk' 'puts his ease upon, that the 
words’ so printed are to be/ treated' ;less: as part of the contract 
than the’’ other words, because 'they are -'printed. I think where 
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^ there are mere fonmUand general words which are always pnfe 
into contracts and are customary terms^ and there are other 
special and peculiar words^ I think when one is to overpower 
the other and to have most ' weighty that probably we should say 
that the special terms which a man. has invented for himseLf and 
put into the contract^ have been more considered and more 
thought of than those merely ordinary words^ and no doubt these 
printed forms are customary, and, consequently the written terms 
would be more considered by him ; and if they conilict aiul 
cannot be reconciled, then the -written terms, those more special 
terms thought of by himself, may be considered to be more 
thought of, and, consequently, to have more weight by hiin» 

We cannot therefore discard the print, but must as far as 
possible discover the real contract of the parties from the printed 
as well as from the written words. 

For the defendant it is argued that the legal relation 
constituted by this document is that of principal and agent, witii 
the incidents (including the agent''s liability to aeeomit) which 
that relation ordinarily involves. 

The plaintiffs, on the other hand, nnaintain that the contract 
is one of purchase and sale, so that no liability to d^ceount/ mn ' 
arise : and alternatively they contend that, if the contract is one 
of agency, they are by the custom of trade under no obligation 
to account. 

It appears to me that the .method of approacliiiig the east?, 
which these rival contentions invite, is iinsatis.factory : saeli is 
based on too superficial a view of the position ; the ease is (in 
my opinion) not one to be decided by an attempt to bring the 
contract within the one or the other of the two categories of; 
sale or agency ; the provisions of the document are cquivoenl, 
some lean towards the one relation, some towards the other. 

Therefore we must examine the document as ii whole ami in 
. its several.parts, and also the surrounding circiiiiistance.Sj for thus 
' only (as it appears to me) can it be detcrmineil “wiielher or, nut * 
‘ an obligation to .account exists^. 

■ . To place the Court' ip full possession of those siirrouading ‘ 
circumskhees the plaintiffs, proposed to lead evidence In order 
^ to show that according. ;;to eomniemal usago in Bombay, wiica - , 
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business was done on indents like'’ tbe.;.'presentj, accounts were 
never given^ as tbe profits were the importer’s remuneration^ 
and that this has been repeatedly recognized even by the defen- 
dant, 

Mr, Justice Eiissell however declined to allow this evidence. 
Objection was taken to this ruling when this appeal first came 
before us and we held this decision wms wrong. 

The irident admittedly made no provision in express terms 
for the remuneration of the plaintifis t it could not be supposed 
that they were to engage in trade without any profit to them* 
selves ; and (even in the learned Judge's view of the relations 
behveen the parties) in the absence of a special contract the 
allowance and custom of trade is the only medium to ascertain 
what is due : Roberts v. Jaehou^^K 

Moreover it appeared to us that a matter of general and far- 
reaching importance to the commercial community was involved^ 
and as an appeal was made to the usage of trade, we thought it 
desirable that the Court should be placed in a position to deter- 
mine whether the alleged custom existed, and, if so, wdiat was 
its bearing on the present litigation. 

Accordingly in the light of what had been decided in Roimsou 
V. Bourne v. GatUff'^\ Gumming v. Shrand^^'^ and 

limvcUffe V, Leigh^^^ we framed issues which we sent back to the 
first Court that evidence might be recorded thereon. The issues 
were in these terms : 

1. Whether according’ to the custom of trade in Bombay when a merchant in 
Bombay requests or authorises a hra to order and to buy and send goods to him 
from Europe at a fixed price nett free godown including dufc}’- or free Bombay 
Harbour and no rate of remuneration is Bpecifically mentioned the firm is or is not 
bound to account for the price at which the goods were sold to the firm by the 
, manufacturer P 

2,' i If the first issue Is answered in the negative does it make any difference 
that, the firm receives commission or frade-discount from the manttfecturer either 
with or without the knowledge of the merchant?''-,,. , ^ ^ 

''Sr If the first issue be answered in the .negative then at, the’ dates of the 
several indents' In suit was the defendant aware of ,snoh custom ? ' 
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4. ' Apart from any gumeral cnstom of trade wiiat in relation to transactions of 
ilie olmraoter indicated in the 1st issue has been the usage (a) between tl:e pkint- 

, Beier & Katz and the defciidant ? 


'recorded, and returned to ns by 
Mr. Justice 'Russel^ who lias, gi-ven us the benefit of bis opinion 

as to its value and effect. 

When eighteen witnesses had been examined by the plaiiifcifisj, 
the learned Judge intervened and expressed the opinion that it 
was not necessary for the plaintiffs to call any farther evidence^ 
though Mr. Robertson, who appeared for the plaintiffs, intimated 
that he had 30 more witnesses to call in support of the ciistoiin 
The defendant too on his side called many witnesses. 

■; ;:^;,:yThe :v witnesses called ■ by. the plainti:ffs '.are., 

the representatives of large importing firms in Buinbay, and 
most of them actually do business on indents practically iiiidk- 


! 




iiaafiiishable from that with which I am now clealina'. 


W these witnesses ai’e agreed that in the ciremnstances indi- 
cated in the 1st issue the firm is not bound to account for 
■-the price at which "the goods;; are: sold;' tg;:;fihe'; 
manufacturer. 

;;:;;i;;:||:if;nhn6ceSsar3t;:-td^;dis(rass^:thLe;:;::Cvit6ficl;;'c^ 

;- tail; •; it/'- ■vv'ilh"suffiee;; :to ; nXamine;;the: : evidence 'of "the fe 
witnesses, Mr. Abercrombie, who is fairly typical of the majority 
that follow. 

He represents Messrs. Latham Abercrombie and Oo,, and has 
been Chairman of the Chamber of Commerce. He has had 30 
years experience in Bombay : his firm has been taking indents 
in Bombay, the terms being free Bombay Harbour, free ex godown, 

. and c. f. I. c. I., for the last 10 or Ifi years. U^hen tire price is 
fixed in the indent the- firm, he says, is not liable to account for 
the price paid tO the maker: they have never accounted to the 
indentor, and he has never demanded it ; if he did they would 
not give it : when the price is fixed they get nothing from the 
indentor except the fixed price ; it makes no difference whether 
the firm receives commission or trade discount from the maker 
either with or without the; knowledge of the indentor ; he belie vc-s 
it to be the custom: ihypmbay } his firm gets their profit in the 
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price : the price to the indentor covers every siogie thing till the 
goods arrive in Bombay s the dealers knew they got their profits pjsiuij 

in this way : the home firm can decline the indent or not : the ciioSiMn 

home firm accepts the indents : if they miscalculate they are Javeems* , 

still bound by the indent if they have accepted it. 

Mr. Abercrombie was cross-examined; but his evidence was 
in no way shaken, and what he has said is borne out by the 
plaintiffs^ other witnesses 

Of these other witnesses 3 or 4 are no doubt the representatives 
of firms, who import on documents distinguishable from those in 

Prom among these I will take Mr, Armstrong, the present 
Chairman of the Chamber of Commerce, whose evidence affords 
a sample of what the other witnesses of this class say* He is a 
parhier in Lyon and Oo. and has been 20 years in Bombay 3 his 
firm brings out goods free Bombay Harbour, and c« f. i, c, i. and 
sometimes free ex godown. 

In reference to the 1st issue he says he wmuld not account 
for the price, and that it makes no difference whether the firm 
receives commission from the maker with or without the inden- 
tor^s knowledge. He deposes that they have never accounted 
for the price, and an account has never been demanded ; that 
after they have accepted the indent they were principals and of 
course should carry out their contract ; and that after acceptance 
' it becomes a sale* ^ ; 

Mr, Armstrong was subsequently called by the defendant as a 
witness, and it then appeared that the indent wms not the only 
document employed by his firm, but on acceptance" a sub- 
contract form is employed and the transaction becomes an absolute ■ . 
sale from Lyon and Oo., Bombay, to the indentor. ' \ 

It thus appears that Mr, Armstrong's firm, with more regard , ■ 

for actual facts than is according to the ' evidence generally , 
observed, uses documents, which give accurate expression to the 'C 

transaction in its several stages. ' 'To , tKk extent this evidence 
is mot of the same value to the plaintiffs, and this remark applies, ' 
also to the evidence of Mr. Barmclough and Mr. Gillum, though 
'each oi; them, aS’ gentlemen^ engaged in' hpsiness in Bombay, "I ' 
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111 addition to the evidence given by the representatives of 
' : 'firms, there is that of Mr, Wadia, a salesman of i2 jrears ex- 
perience, Yaiiiiii Torki, a dealer, Mr, Gordliaiidas Ehiiiiji, a 
piece-goods merchant in a large waj?*, Mr, M. N, Gazclar, who is 
in the plaintiffs^ employ, and Mr. Jackli, one of the plaintiffs, all 
of whom support the plaintiffs’ view* 

While Mr. Sorabji M* Shah, who was called by the defendanr, 
says, '^Hhe indents give the prices. The goods are to be ordered 
out (sie) a certain price. I think it may not be fair but the firm 
must take the profit in answer to issue 
Other witnesses called by the defendant would answer tlie 
1st issue in the negative, though it obvious!)?' detracts from the 
value of their evidence that in no single instance has it been 
shown or even suggested that an account has been rendered. 

It is true that by some it was stated that an account iias 
been demanded, and that the demand has been nmt by deiiioii- 
stration that there had been no profits ; but these iStatcineiits 
have been supported in no instance by doeiiioentary evidence or 
by the testimony of any one from whom a demand Is alleged to 
have been made. This (in my opinion) largely discotmts the 
Vi'^orth of this evi&nce. 

But the defendant does not rest his opposition to the plairiV 
iffs^ claim on this alone ; he relies on other circumstances, wliicli 
he urges are in his favour. Thus he points to Exhibits Refer- 
ence 8 and 9 as implying that when he dealt through Beier and 
Kate— and I may here remark parenthetically it is common 
ground ihat business with that firm was conducted on precisely 
the same lines as with their successors, the plaintifik~ho was 
brought into direct relation with the maker^ and in support of 
this he points to the statement maker refuses to 

to your offer in the first of these letters ; and the maker refuses 
''blling at your limit which is too much below, costa in the 
-second* 




i. 


; ; ' , ^Neithei’ of Ithese staiements was put to Mr, Jackli in cro^-S- 

'j: , joxamination either at the first or the sfibsequont heai'ing. , ; 

It has beeh suggested before us that these letters must have 
. ' been a very recent discovery. But taking tlwa' for wliat they 
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are worth, it is to be noticed that they were written as far back 
as 1895, and stand alone. 

But apart from that^ do they really support the suggestion 
in aid of which they are read ? 

It cannot be pretended" that either statement is literally 
connect: the defendants ofler, it may be assumed, was free' 
Bombay Harbour^ or on equivalent terms ; but manifestly and 
admittedly no offer on that basis would be made to the maker. 

I think these statements mean no more than that the terms on 
which the maker is willing to sell would not allow of the firings 
accepting the indent, and this is all that was intended to be 
communicatecL 

I cannot regard either statement as showing that direct rela» ; 
tions were established between the indentor and the maker; 
each is just one of those elliptical phi^ases, which, read literally, , 
is based on a lictioii that deceives no one. 

Then stress has been laid on the ■ ■ advice notes (Exhibits 
Eeference 2 and 8) in which a reduction in price v;as made. 

But the reduction was not made after acceptance ; it merely 
was that the firm said it could do the particular business on 
more favourable terms than the indentor had proposed. 

It has been urged this could not be so, because, it is said, 

you do not find generosity in business ; but the fact remains 
. despite this notional maxim of commercial life. 

The truth is, as Mr* Armstrong pithily remarksi ^'sometimes 
accepting at a less price doubles the, order* It is a matter of 
policy/^ ' ' ■■ ' 

^ ' Then much is made of the fact that i'h .some ■„ eases invoices' 
liav,e been sent direct to the indentor, ' but in none of the 
instanced specified has the fact been of value,/ because in them 
the indent lias been addressed direct. to the home firm, ' , , ,, 

’ dTaking tlie- yvhole of the > evidence into consideration the 
' conclusion to which I come is ^ that, according'' to the custom of ’ 
trade in Bombay, 'when a merchant Request's or authorizes a firm ' ; 
! to order and" -to buy_, and send, goods, to him imm Europe at 'a- 

' "i ^ - Ai; a* ' ' j ... • .i Li .i * ' j ^ . i*. 
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1^4 Harbour, and no rate of remuneration is specifically mentioned, 
Pato Bsibb tJie finxt ig not bound to account for the price at which the goods 

Chotalai. were sold to the firm by the manufacturer. 

Javerbas. 

I further hold that it does not make any difference that the 
firm receives commission or trade discount from the manufacturer 
either with or without the knowledge of the merchant. 

That the defendant knew of this custom there is in my 
; opinion no doubt. 

Though he has had dealings for a considerable period with 
the plaintiffs and their predecessors, he never has asked for an 
||i|ii|Hi;pv;acc^ able to point to or even \saggest, any ■ 

instance when an account has been furnished either to himself 
or any other dealer. 

iliSiiiii®!' yet' he must , have, known that ' profits ^were „made': , he ; ^ 
liifilSillSsl'Sbahnot supposed that .firms worked for no profit : and it- . 

no answer to ■ say that it never came to his knowledge, 
io" transaction that a profit was 'made by...'the''.' 

'-difference of prices. He .never', chose to find' out,' -because ;',hi3’'v| 
".^-rights were satisfied. when, he 'gotlthe .goods.-at-the mdent:pricm^:^''"-' 

i ' The defendant’s version that he was told the phiintiffs* only 

^ profits were a five per cent, commission from the manufacturers is 

one I do not credit : it is emphatically denied by the pkintitl's, 
and is in my opinion highly improbable. 

, ' ' But then it has been ingeniously argued by Mr. Strangman 

that we cannot have regard to the custom proved, because thereby 
an incident would be annexed ^'repugnant to, or incon.sisf.ent 
' with, the express terms of the contract (section 92, provisio o 
of the Evidence Act). 

; But there is a fallacy underlying this : the incident i.s clearly 

' : not repugnant to or inconsistent with any ej-jjrm term of tlicf 
V contract. There is no express term that aeeouuts .slmll bu 

' "''I- ' ' rendered: it can only be claimed that the obligation cxi.sfs by 

/ , implying, or importing .into .the. contract an incident «f tbe 

' . relations between a principal and his agent*. 

. ' ■ V,, Moreover the argument assumes that the eoutract between the 
- par,tks was that of agency. , , , ■ 
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I liave already said that on this -point the express terms of 
the Indent are equivocal and it is. interesting to trace Ilow in 
practice these transactions are carried to completion. 

In the case of Messrs. Lyon and Oo/s dealings there are two 
distinct phases of the transaction^ each marked by a separate 
doeumeiat* 

Firsts there is the indent pnre and simple^, and then the con- 
tract of sale between the firm and the dealer ; so that the trans- 
action begins with a request or authority^ on the basis of which 
the firm enters on negotiation with the European house with a 
view to learning whether the dealer’s proposals are feasible^ and 
.-wdiott: 4MS' is '.ascertained' in the affirmative the coiitmctfbrv.^: 
sale is made, No doubt the course of dealing.. in their, case':is,'iii,'',:'' ■ 
accord wdtli the documents passed, but I gather that this is so 
because this particular firm is careful to. see, that, their Mocumehts,';';,^ 

trade,'' ..... 

So again Mr. Abercrombie states, that the firm is bound to 
deliver if they accept the indent, and this view is to be found 
running through tlie evidence of the other witnesses called by 

dhe pkintiiis..'' ' 

: Even as between the parties, to this suit 'we- find. goods supplied':':-'':' 
under the indents described as hongU of Beier and Co, (sea 
Ex. A, Al). . 

In the view however that I take of the case it is not necessary, . 
nor is it desirable that should decide whether on the 
acceptance of the indent the relations of the parties became 
crystallized into those of vendors and purchasers pure and simple, 
for apart from that, I hold that on the terms of the indent viewed 
in tlicf light of the custom of trade in Bombay the plaintiffs 
are under no obligation to account, 

‘So far I hare dealt only with indent No. 318.: it has not -been 
suggested that tlie others cai! be differentiated from it except that 
some o! tliein were C 3 aiiier in date than, the 1st of January 1901. 

'/H'le firm of Beier and Co, dates from the 1st of January 1901# 
Mot to Jhfttdlio plaintiff 'Boier had traded in partnership 
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wiib' a, Mr, Kate iiiKler the Jiame. style, and firm of Beier and 


Katz. The defendant contends that the indents priqr: to the tet of , •' / . i . ' 
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January 1901 were with Messrs. . Beier and Katz, and that this 

the present ■ plaihtifis. This 
objection has no substance in it. Not only was it arranged 
between Beier and Katz prior to the date o£ these indents that 
no obligations should be taken to be performed tifter tlie Ist oi 
January 1901^ the defendant with full knowledge of the dis- 
solution accepted delivery of goods under the indents from the- 
plaintiffs in whom the property in the goods \Yas vested. 

Under the eircumstanceSj I am of opinion that the defendant 
cannot successfully contend that the present plaintiffs cannot sue* 
Mr. Justice Russell has directed by his decree that the 
Prothonotary should forward the plaint and other documeriu to 
Mr, Katz at Lyons at the plaintiffs^ expense and has given 
Mr. K atz libertj^ to intervene in the suit. 

The direction was given against the will of the plainiilfs and 
the defendant has not attempted to support it. 

When the case was before us prior to remand, wo doterminuil 
that this order must be set aside. 

The result is that there will be a decree for Rs. 4,724 (the 
sum agreed by the parties) with interest at 6 per cent, to the 
date of the decree. 

The plaintiffs must get all their costs of the suit iiicluding 
reserved costs, but in respect of the costs of the summons of tlio 
1 7th day of March 190B we cannot direct them to bo taxed on the 
footing of the summons being certified as fit for the employiorid 
of counsel. The decretal amount will bear interest at G percent. 

Jp/eji aiioH^e^L 

V,; Attorneys 'for appellants :— Ekheii\ Jlimd/iji o/a/ 
Mofilalu 

g|;::Attdrney:;for,respdndent;:— 
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Before Mr, J usiice C/iafiidavarkar. 

CULLIAmi SANG-JIBIIOr, Plaintiff, , BAGHO W JI VIJPAL 

AND OTHEIIS, DeFENBANTS^ 

LAKSHMIBAI, Plaintiff, t?. CULLIAFJI^SANGJIBHOIG 
Coits-^^’-SoUciior's lien for costs — Siimmarij jitrisdlction of Court over Suitors 
— Compromise parties without hiowledye of Solicitor — Solicitor'^s right 
to oppose motion — iVcgoiiahh Security-- Transfer of mgotiaUe security by 
debtor to his creditor — Effect, 

By a private comproiiiiso between Cullian ji tlie plaintiff, in the first suit, and 
Lakslimibai, the 6tli defendant, who was also the plaintiff in the second suit, 
it wafi agreed that the plaintiff should give to Lakshmibai certain immoveable 
]H’operty and Es, 15, Soil in full settlement ;of her claim and a farther sum of 

; Ils'.vOdO forlier :8oli^ 

On the 2 1st February 11)01, possession of the immoveable property was given 
and a sum of ids. 500 paid to Lakshmibai. Ciillianji also gave to her 3 hnndis 
for Rs. 5,01)0, Es. 5,000 and Es. 5,858 respectively, but the hundis were 
dkiionoured on their duo dates. 

In March and April IDOt, the plaintiff paid 2 sums of Es. 5,000 to LaksBmi- 
bid, by eIie<|no, in lieu of the 2 luinclis for Rs. 5,000- 
On I ho Ith Juno 1901, Lakshmibai s Solicitor gave notice to the plaintiff, 
■that hr had a lien for costs on the sum of Es. 15,853 agreed to be paid by the 
plaiiitiilto his'elleiit. /■ ""' :5 

On the 22{iil of Jane li)0k the plaintiff paid the sum of Es. 5,853 to Lakshmi- 
bai, in e i -li, in respect of tlio luuidi for Es. 5,853, which was dishonoiirecL 
I’he piaiiitiff\ thereupon, moved for an order, authorizing the delivery to 
him of certain property, alloglng that he had settled and satisfied the claims of 
Lrikslimibah Lakshmibai’s Solicitor opposed the motion on the ground that 
tile settlement and satisfaction w’cre collusive transactions intended to cheat 
him mil of Ills costs and a^Aecl tlia Court to order the plaintiff to deposit the 
sum of fVififi as aemirlty for the same* 

Ilelflj that III the ubsaiico of fraud or collusion between the parties, the 
was CTitilled to be paid his taxed costs, by t lie, plaintiff, up to Es. 5,853, 
behig tlie {uiiciurit r»aid by the plaintiff after notice of the lien. 

TfuLif.lgh C'tuirl: of iVnnbay has a summary jurisdiction over its suitors for 
tlio piirpoHe of eitfoiuing u SuliedtoFs lien for costs : and in enforcing it the 
Cbnirfc must, be guiiied by the principles, of IhgUsh law. ’ 

'Whether ikt SMlldtor moves the Oourt'bjan application of Ills own or 
appCMirs to oppisoa motion of tlie pai*ty sgainst whom the Hen for costs Is 
alleged to arise, In elt'lier ease lie calls, in intcrferonce of the 

Aiuirt iiiider its suiiimarf jurisdio'liois, ^ ^ _ 








1904. 

Sej^f ember 20* 




S8 


i904v 


CULLXA^'JI 

BAaiiowj!. 

IjAKSMMIBAI 

■ 

- OuxiLiA^fjr* 



Dt^lccihal Y. JeffeTsoUf BliO>ishanhxT and JJinsJicd^^ and Ahetie}’ luv^'io 
Jiifter V. Kally Prosunno followed ; 

dco'^'^ dissented from. ■ , 

JT&ldi also, tkat tke giviiig of a negotiaklo security by tlie piaintiif to Laksliuu- 
bai oparatod as a condiiioiial payment only and not as a satisfaction of tlie debt, 

In re Borner and Haslam^Di follo^ved. 

The facts of this case are asioilows:— In 1891; Ciillianji; the 
plaintiff, filed a suit (No, 545 of 1891)^ against the defendants; 
including Lakshmibai, his adoptive mother, to establish his 
rights as the adopted son of Sangjibhai Raisey and to recover 
the property of the deceased. 

The suit was referred to arbitration and ended in an award, 
dated the 28th July 1895, 

High Court passed an order 
restraining Raghowji, the 1st defendant, who w^as in possession 
of part of the deceased^s estate, from delivering possession of the 
same to the plaintifii until further order. 

•^'::;:Qn:tIie^^ January 1903, the Court passed a decree'in terms' 

. of the award and referred the suit to the Corn mission er for 
taking accounts. 

This reference was due to the contention of Lakshmibai, tliai 
the plaintiff had failed to carry out the terms of the award in 
her own and her daughter’s favour. 

suit '(No, 626 of 1903) agaiinst 

the plaintiff. 

■■ compromise was arranged 
■■ between the parties. ' By it,:Cullianji. agreed to .give to Lakslimi- 
bai certain immoveable properties situated at Ciitch and a mm 
;;Of' Bs, 15,853;ia..s claim and a further sum of 

Rs, 500 for her Solicitor's costs in both suits* 

On the 21st February '1904, possession of the iiniiiovoable 
properties was given to Lakshmibai and a sum of lis. 500 w'as 
paid to her- Three Imndis for Es. 5,000, Rs. 3,000 and IIs, 5,85:j 
respectively were also given to Lakshmibai, lut^ the same were' 
not honoured on their due- dates. ^ ^ ^ , ' ' ' ' , : 

. la March and April 1904, the plaintiff paid 2 sums of ls,6,O0O • 
to Lakshmibai, by chequerin' Jieu of the 2 biindis for Is, fi^OOO* 

, (I) (1886) 10 Born,, Ms* ■ ■ C«} {1S90) 27 Cal ^ 

m (1808) 25 Cal SSr;,;: , " ' Cl|, [IgOS] II 280 at 'p. 204 ' ‘ \ 
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Oa the 4bh June 1901^ Mr. Hiralal Dajabhai, Lakshmibai’s 
Solicitor, gave notice to the plaintiff, that he had a lien for costs Ctoiiaitji 

on the sum of Rs. 15,853 agreed to be paid by the plaintiff to ragsowji 

his client, LAKsastiBAi 

On the 22nd June 1904, the plaintiff paid the sum of Rs. 5,853 ootmasji. 
in cash to Lakshtnibai in respect of the hundi for Es. 5,853, 
which was dishonoured. 

On the 27th July 1904, the plaintiff moved the Court for an 
order, discharging the order made on the 15th November 1902 
and authorizing Raghowji, the 1st defendant, to hand over to 
the plaintiff the estate of the deceased. 

Jlr. Hiralal Dayabhai appeared by counsel to oppose the 
motion on behalf of Lakshmibai and on his own behalf. i ’ 

Immides, for plaintiff and defendant 1 : — ^We contend that the 
plaintiff, having satisfied the claims of his adoptive mother in 
both suits, is entitled to have delivery of the property. 

The Ish defendant is an old man and he desires to he 
released from the ease and management of the property, in order 
that he may retire to his native country. ; ; 

Even assuming that Lakshmibai’s Solicitor has the lien, which’ 
ho alleges, he has no Ibavs standi in the present motion, for the 
property, of ■which possession is sought, is admittedly the 
plaintiff’s : see Rmndsijal Serowgie v. BamdeoS'^^ - , 

In the absence of fraud or collusion between the parties, which 
is denied, the only claim, which the Solicitor could have against 
the plaintifii -ivouid be in respect of the Rs, 5,853, paid on June 
22nd, after notice of the lien. Bat the payment of Rs. 5,853 
was not a payment under the compromise between the parties, . . ; 
but in extinction of an independent liability, arising under the . Y 

hundi ; and the hundi was given to Lakshmibai, before notice ' " 

of the lien. ■ 

The Solicitor has not however the lieh, which he alleges, for ; 
the only Hon, -^vliich an attorney can claim- in India, is that , ■ 

expressly conferred by sections’ 217 and 221 of the Indian 
Contract, Act. , . 

Setdmd for defendant 6 and her attoiney : — The compromise ' , 

bct-»veon the plaintiff and the 6th defendant Lakshmibai wap, a 
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frandiilenfc and collusive settlement/ infceiidecl ,to 'cheat Mr. 'Hiralal; 

:.^;:33ayabliai .out of ' bis' eogts. , The' High CQiirt haS' a siiinmaiy'' 
jurisdiction over its suitors and a Solicitor: has a light 

give.eflfect to his' lien for costs/: before any order is.' 
passed, see Bevkiid Jaffersod^'^ and KJieUer KriMo MUfer w 
Kalhj VfOBVAino OJioseP^ 

We ask, that the plaintiff may he ordered to deposit the sum 
of Rs. 9,000j, as security for the costs inciirrecl by Laksliinibai in 
both suits* 

Weldon for defendant 8* 

Chanbavabkar, J,~Theso are two motions, one arising out of 
suit No. 54.'5 of 1891^ and the other out of suit No. 625 of 1903. 

The former suit was brought by Oulliaiiji Sangjibhai as the 
adopted son of Sangjibhai Eaisey, deceased^, to establish his 
right as such adopted son and recover the property of the 
deceased. The defendants were the executors of the will of the 
deceased,, his two widows Lakshmibai and liaiiafcbai, and Iiis 
mother Tejbai. 

The suit was referred to arbitration which ended in an award, 
dated the 28th July 1895, 

On the 15th of November 1902, this Court passed an order 
restraining the ist defendant, Ragliow/ji, who held possession of 
the estate of the deceased s firm in Bombay, froea delivering and 
the plaintiff Ciillianji, from receiving possession of the same 
until further order of the Court. 

The suit came on for hearing on the 9tli of January 1903 wlieii 
the Court passed a decree in terms of the awar.l and referred 
the suit to the Commissioner for taking aecoiirits to ascertain 
what portions of the award had been carric^l out aivl wlmi 
portions, if any, remained to be carried oiit» Tliis referruico 
was duo to the contention of Lakshmibai, the ado|)tive niutl'ier 
of the plainti,lT, ■who was defendant No, 6 in the suit, that Ihi,^ 
plaintiff had not carried out the terms of the awanl inlirraml 
her daughters favour. , ' 

, 1 .-, In the , meantime Lakshmibai filed suit No* 025 uf liK)3 agairi^^t 
her adopted son Oullitoji, plamtiffin the other suit. 
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Ciillianji now, by Ms motion in suit No. 545 of 1891, asks ^^04 
the Court to cliselmrge the order of the 15th of November Culliami 

1902, because Eaghowji, being too old and ill, wishes to retire* ii,,uaiown. 
Cnllianji further slates as one ground for his prayer that ho has 
effected a eompromise with his adoptive mother, Lakshmibai, in 
respect of both the suits and that he has satisfied her claims, so 
tliat she can have no opposition to offer to the motion, 

Mr. Hiralal Dayabhai, a Solicitor of this Court, who appeared 
as attorney for Lakshmibai in both the suits, appears by 
couiiseb Mr. Setalvad, to oppose the motion on behalf of the 
said Lakshmibai and also on his own behalf. Be asks the Court 
to compel Ciiliianji Sangjibhai to deposit Rs. 9,000 as security 
for his costs incurred in both the suits as Lakslimibaf s attorney. 

The same prayer is made by him in the other motion which arises 
out of suit No. 626 of 1903 brought by Lakshmibai against the 
said Oullianji, 

The important question I have now to decide relates to 
Mi% Hiralal Dayabhai^s right of lien for his costs as attorney of 
Lakshmibai in both the suits. 

That right is alleged to arise as against Cullianji Sangjibhai, 
pliiiiititf in suit No. 5i6 of 1891 and defendant in suit No, 625 
of 1903, under the followiiig circumstances Mr. Hiralal acted 
as Lcikshmlbaffs solicitor in both the suits and incurred costs. 

"But behind his back Cullianji and Lakshmibai effected a com- 
promise and Cullianji pretends to have made payments to Laksh- 
mibai, *\vho again pretends to have received such payments, 
but tlie payments are collusive and fraudulent, 

Tiio 'first question raised by Mi% Lowndes, Counsel for Cullianji,, 
is as to the right of Lakshmibaibs solicitor to oppose the motion 
ill suii: No. 545 of 1S91 on the ground of his alleged lien. As- 
Sliming, asks Mr, Lowndes, that the solicitor has the lien ho 
ehuriis, W’^hat ^ to come 'in and oppose on the 
biivsis of that claim tlie piaintiff'^s prayer Tor possession of the ' ' 

' prapeidy which is admittedly the plaintiffs. I am of opinion, 
however, that if the Court has, a ^ summary jurisdiction of an ' 
eqiiitiible eluiraeter over its suitors , iii ■ respect oi the lien of ,a 
solicitor for liis costs, a solicitor, engaged'-by a party to a suit, has, 

II right to comc'ii’i: ami say that beforeAny order is passed on the ; „ j9V;';,'b * ' 
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basis of a compromise arrived at privately between the parties, 
effect should be given to his lien. Whether the solicitor moves 
the Court by an application, of his own or "appears to oppose a 
motion of the party againstVhom the lien for costs is alleged to 
arise, in either case he calls in aid the equitable interference of 
the Court under its summary jurisdiction. Cnllianji, plaintilf in 
suit No. 545 of 1891 and defendant in suit No. 625 of 1903^ says ' 
that he has settled and satisfied the claims of Lakshmibai in 
both suits, and on the strength of that he asks the Court to 
discharge the order of the 15th of November 1902. Lakshmi- 
baPs solicitor replies that the settlement and the satisfaction arc 
collusive transactions intended to cheat him out of costs incurred 
by him for his client. I think that the solicitor has a right to 
be heard on the motion in suit No. 545 of 1891 as upon his own 
motion in suit No. 625 of 1903. The objection raised by 
Mr. Lowndes is at the best one ^^o£ mere form and procedure. 
Under the English Law, quite independently of anj- statute, I 
understand that a solicitor had always a lien on propeitjr recov- 
ered, and that lien, as pointed out by Jessel, M. R., in Ilmuer v. 

could always have been enforced by an order in the suit. 
And in substance it is such an order that I am now asked By, the 
solicitor before me to make. 

But it is further urged by Mr. Lowndes that such a lien as 
the solicitor now claims in respect of his costs does not exist by 
the law. The learned Counsel’s argument is that the only lien 
which a solicitor in this country can claim is that express!}?' 
given to him by sections 217 and 221 of the Contract Act, and 
that the English Law as to a solicitor’s special lien for costs 
upon a fund realized in a cause has no application here. Tiiis 
argument, however, is disposed of by the decision of Sargent, 0. J., 
and Scott, J., in Dethahm v. JafferBon^ Bkauliankar ani 
where Sargent, 0. J., said : — 

It is to be borne in mind that the sollcitox*\s lieu in the II%li CJotirfs nl 
India is governed exclusively by the law as it existed in Engliftdt licfor# 

the passing of 23 and 24 Tic., .Cap* 127, whicb tkit lien fery miieli 
extended* By that, kw the soiieitor bad lien fen* life emU on fnmh or, 
sum of money reooiJfered for,,prwMch boeaino payable to, lak idicmtlii tlie i^ait' *«* 
see Morgan on Cbstaf'h, 
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This is not a mere dictum j it forms 'an essential link in the 
chain of reasoning upon which the actual decision in the case 
rests. Further, practically the same view was taken by the 
pi’esent Chief J ustice of this Court jvhen he was a Puisne Judge 
of the Calcutta High Oom-t in his judgment in Kheiter Krkto 
Muter V. Kall^ Froamno Gliose^^^, where ..the question was 
whether an attorney for one of the parties to a suit could invoke 
the summary jurisdiction of the Court in assertion of his lien on 
the fund recovered in the suit under a compromise. His Lord- 
ship held: — ■ 

“ It is a claim on the part of the attorney to have seeui’ed to 
him his due reward out of the fruit of his labour, and for that ■ 
purpose to call in aid the equitable interference of the Court. 
But whilb the right is clear, it must be conceded that the liti- 
gants theinselves are really masters of the suit, and that it is 
within their power to compromise it without the acquiescence 
. or even the knowledge of their attorneys. The exercise of this 
right, however, is subject to important qualifications. In the 
first place the compromise must have been made with the honest 
intention of ending the litigation, and not with any design to 
deprive the attorney of his costs ; and, secondly, no payment can 
be made under the compromise to the prejudice of the attorney’s 
claim after notice of it has been given to the person by jwhom 
the payment is made. ■ 

“ These principles appear to me to be the clear result of the 
authorities in England ; and founded, as they are, on justice, 
equity and good conscience, I see no reason why they should not 
apply in this country.” 

These two decisions, then, are authorities for the proposition 
that this Court has a summary jurisdiction over its suitors for 
the purpose of enforcing a solicitor’s lien for ^costs, and that in 
enforcing it the Court must be guided by the prineiplts of 
English Law. Mr. Lowndes has invited me not to follow these 
decisions, because neither of them takes note of the law embodied 
cxpre.ssly in the Indian Contract Act. . ^ 

la MsMdo^al Semmjie v. Mamdec^) Sale, J., has expressed his ' 

. dissent from the decision in KhetW Kmto MUter v. Kalh : 
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Prosmnm Gkose^^. But I prefer toiollow ' tlie\ latter vb 
'^:|is::suppb^^^ of a Division ; Beach '.of ; this, .;Con:rt ;' 

in Dei^habai v. Jeffemom, BhauJianhar^^^ Dimhaf^ , 
binding upon me^, sitting as a single Judge. 

Passings then, to the merits of' the question^ it was but very 
faintly argued before me that the compromise between Oulliairji 
and Lakshmibai was either collusive or fraudulent. There must 
be clear evidence of collusion and conspiracy to deprive a soli- 
citor of his costs (see the dictum of Fryq L. in lli^e Eope),^^. 
There is none here. On the other hand, the affidavits ami 
the correspondence relied on at the Bar in the course of the 
argument leave no doubt on my mind that the compromise was 
honestly' arrived at, and I .find no trace whatever of any 
intention to defraud the solicitor. Nor can I hold hpoii the 
materials before me that the payments alleged to*" have been 
made to Lakshmibai in accordance with the compromise ami 
admitted by Lakshmibai in her letters and telegrams to her* 
solicitor are collusive transactions. The single fact relied upon 
by the solicitor’s Counsel in impeachment of those payments is 
:■ ;fihat:'Lakshmibai'has. notiurmshedJo^'';:,fihe'';,^sO'licitor:.::.';,any/':|>,& 
lars, though she was frequently askecL But she has herself 
admitted in her letters and telegrams that she has received 
everj^'thing payable to her under the compromise. 

The only ground, then, on which the solicitor, Mr. Hiralal 
Dayabhai, can rest his claim against Gullianji is that he made 
■one .payment, of - Es. 5,858, to Lakshmibai, on bha 32iMi ':'Of''.'.- 
,\Jun6, 1904,. .after fie had notice given, to him of tli'e lien ., by . the-.. 

,, ^letter, of., the ■ 4 th June 1904, 'As. the other payments iicei be( 3 ii 
; made before the notice, „ the. lien cannob ' extend to them, and if 
Oolliaiiji is liable, his liability-can only be in respect of Rs. 5^850. 
But as to this amount it is contended for Gulliarrii by liis Coiiii* ‘ 
sel, Mr. Lowndes^ that it was paid on the 22iid of Jime lOOJy 
because at that date it, had become 'due on a ilrawii i'»y* 

Culiianji in favour of Lakshmibai on a date prior to the datif of 
the, notice, the 4th 'Of June 1904, In other woril^, ifc i.s,, 
'■'urged that when the /mndd wbb' drawn' them was a payment 


YQL. XXX.] BOMBAY SIBIES. 

made under tlie compromise, and the subsequent payment of the 
amount in cash was a payment not under the compromise but 
ill ext-inctioii of an iiidepeiidant liability arising under the hmdL 
Now^ the facts bearing on this point, as disclosed in Ouliianjfs 
affidavit of the 27tii of July 1904, are shortly these The eoinpro- 
mise between him and Lakshinibai took place on the 5th of Febru- 
ary 1904' and by that it was agreed that Cullianji should give her 
certain immoveable properties at Catch and a sum of Es, 15,583 
in cash in full settlement of her claim and that of her daughter^, 
and a further sum of Es. 500 for her attomey^s costs in both the 
suits. She was given possession of the immoveable properties 
ill Gutch on the ■ 21st February 1904, and on the same^day Es. 500: 
were paid to her as for her attorney's costs. As regards 
Es.; 15,853, Oulliaiiji gave her three Imndu, one for Es.. 5,000,.. 
the other for Es. 5,000 and the third for Rs. 5,853, on his Bom- 
bay firm. The htmdi§i however, were not honoured on the due 
dates. Cullianji, therefore, paid the two amounts of Rs. 5,000 
each by cheques in March and April last, and he paid Rs. 5,858 
in cash on the 22iicl of June. 

Now the law applicable to this state of facts is thus succinctly 
stated in Leake on Oontraet t — A negotiable security, as a bill or 
note, indorsed or delivered to and taken by the creditor on 
account of a simple contract debt, presumptively operates as a 
conditional payment, that is, payment with the condition that 
it is paid when due and that the debt revives if it-is dishonoured. 
And the conditional payment operates as conskjeration for the 
security by implying forbearance of the ' debt , during ^ its cur- 
rency# So where pajniieilt is to be made , by bill by the terms 
of the contract, the bill given operates in conditional payment, 
and if dishonoured, it is the same, in effect as if no bill had been* 
givcii;^ (Leake on Contracts, 3rd Edition, p. 768.) In In Me 
the Master of the Rolls said that it was 
perfectly well-kiiown law that the; giving of a negotiable security 
bjr a tkdjtor to Ills creditor operated 4s a " conditional payment 
oiily, and not as a satisfaction of the' debt miiess the parties 
agreed so to treat it. In Jamimhtif- v. ' FalU^mppa Chttiar^^) 
the Madras High Court held that whether' it was^ a note ,or a 
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HII^ it was a question of fact in either ease whether the parties 
intended the same as absolute or conditional payment^ and the 
presumption was that the effect of giving or taking a bill or 
note was that the debt was conditionally paid. There is 
nothing in the present case to rebut that presmiiptio-Uj and I hold 
that the payment of Rs. 5^853 to Lakshmibai was virtually one 
made under the compromise, and that Ciillianji Sangjibliai is 
liable to satisfy Mr, HiralaFs lien of costs upon that amount. 

I cannot, however^ accede to Mr. HiralaVs prayer that Oulli- 
anji should be directed to deposit Es. 9,000 or any lesser amount 
as security for such costs. The costs have yet to be taxed, and 
there is no reason to fear that Cullianji will remove out of the 
jurisdiction of the Court the property of which he asks to be 
put in possession. 

The order I pass on both these motions is ; Discharge the 
order of the 15th of November 1902. 

Direct that the costs incurred by Mr. Hiraial Dayabbai as 
attorney of Lakshmibai, defendant No. 6 in suit No. 545 of 1891 
and plaintiff in suit No. 625 of 1908, be taxed and that Cullianji, 
plaintiff in the former suit and defendant in the latter, do pay 
those costs up to the amount of Rs. 5,853. Mr. Hiraial to have 
his costs of both the motions from Cullianji, who is to have the 
liberty to appear before the Taxing Master when the bills are 
taxed.: , 

Attorneys for plaintifif-^-'Af^^^f^. Blmuhanher^ Kmiga and Gir^ 
dliciflaL 

Attorneys for defendant l^Messrs. LiUle Co. 

Attorney for defendant 6 — Mr. Hiraial Bayahliau 
Attorneys for defendant S^Mesm* Oraigie^ Lguck mii Owen. 
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Thb TOWF MUFICIPALITY' of JAMBUSxiE ais^b othees (oriotal/' 
Defekdaots 1, 4 and 5), Appellants, t?. GIBJASHAFEER FAESIEAM; 

■ ■ :';,(osiGiNAL Plaintiff), Respondent.^.' ' 

B-uitfor damages for malicious prosecution — Commencement of prosecution 
bona dele — Continuance nialo 2 iidmQ"--BeasonaUe and prohahle came — 
Question of facL 

The plaintiff was a member of a joint Hindu family to which a house in 
Jainbusar belonged. The tax in respect of this house fell into arrears. Sum- 
mary proceedings before a Magistrate were instituted by the Municipality under 
the District Municipal Act. The amount was paid after the institution of the 
proceedings and the prosecution ended without a decision on the merits. The 
plainti^ brought this suit for damages for malicious prosecution against 
,5 defendants, namely (1) the Municipality of Jambusar, (2) and (3) the mem- 
bers of its Managing Committee, (4) its Secretary, and (5) its Baroga, The first 
Court dismissed the suit. The lower appellate Court passed decree against 
defendants 1, 4 and 5 and awarded Es. 55 as damages against them. On appeal 
to the High Court — 

Eeld^ that the suit should have been dismissed as against these defend- 
ants also, that the object of the Municipal Secretary being ‘^^to teach a 
mioatory lesson to otlier defaulters on the disadvantages of non-payment of the 
tax ”, that could non be regarded as an indirect motive or as malice for the 
'piirposos of such a suit, it being a legitimate end of punishment to deter other 
ovihcloei^s from offending in the same way. 

Qmnj : — Whether in such circumstances the Municipality could in any case 
bo held liaUo for the malice imputed to its Becretary. 

lleli Itiiihor that the Secretary was no party to the pi-oceedings which were 
instituted by or on behalf of the Municipality, It was not in his power io 
detexinine whether proceedings should be instituted nor did he institute them 
in fact, 

iloltl I M to the Baroga that the facts failed to establish a sufficient ground 
for legui liability* Tliough a suit will He for 'malicious' continuation of pro- 
ceed ingiSj it was not shown that the Baroga took any aetiye step after the payment 
or that he potse vexed amim in the^prosecution ' o? that lie had the inten- ,, 
o,f procuring per mfm the conviction of the accused. ' \ , ; _ , , 

Mtjokn v. Mm&miof follow'ed. ’ - ^ 

' ‘ , ' ' . ' ' ' ' , * SecoiKl appeal Fo. 66^' of '1004* 




- ; ft) (1801) 80 D. 3, (ap,) 857 at p. 864, ' , /,■ , 
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'S^ from, ' the 'decisioii of, H, S. 'Phadcis,.,, , Assistant^' ■ /: 

Judge of Broach with, -full 'powers^ setting aside the d,eeree: of A; 

-N. '0 Judge' of Jambusar^ 

The plaintiff sued to recover from all or ' any of the five 
^'defendants' Rs» '601 as.- damage's for malicious prosecution under 
the following allegations :• — , 

Plaintiff^s father, who wms the member of an undivided Hindu 
family, had seven houses standing in his name in the House-Tax 
: Assessment Book of the Town Municipality of; J ambusar,.,; : He;';:':;;:,' 
died in the year 1892 and since then the houses were owned 
by the joint family, consisting of the plaintiff, the plaintiff^s 
uncle and the latter's sons. No mutation of names was made 
in the Municipal Assessment Books and the houses continued to 
h',';Stahddh deceased father. -On the evening : ■ 

':;;df the''Slst;May. 19OO,,^th0 Managing- Committee of- the' vMuniei-- 
pality, defendant 1, with a view to set an example to others, 
-maliciously and without reasonable .and -probable cause ''illegally 
sanctioned plaintiffs prosecution for arrears of honse4ax,-ftough.;;-..,;:,;-;';:'''^^^ 
v„,:„Iie was not, liable to pay it. BefendantsH™3, .th'at^-is>;fhe: ;TpWE:'-';;: 

Municipality of Jambiisar, defendant 1, and the members of the 
;''';'M^#,aging:■■'Committe-e>■defendan'ts--,2;'Uttd;■%■:.werh,4h■erefd^^ 
for damages for malicious prosecution, and also defendant 4, the 
'■ ■Secretary; .of ... -the: . Municipality, 'ia -.that -'lie, submitted ,'-a -,falso'^--',':;-;^ 

,; :report'£or the sanction* Though the 'plainiifPs cousin- paid' the - 
'tax in the:' morniDg" of the 1st 'June following, the Municipal 
Daroffa (Inspector),. defendant 5, maliciously . instituted the pro- 
'. 'secution in^ the Magistrate's Court the, 'same dt^^^ As the payment 
had been made, defendants --4 and' 5 -were bound to inform tiic 
Magistrate of the same und-:-to' -withdraw the complaint, but they ' ,, . 
maliciously allowed the prosecution to coiitiniie. ' 

Defendant 1, the Town Municipality of Jarnbiisar, answered *' 

that the Municipality derived its chief income from the house- ' ' ; 
tax. In the year 1900 a very small amount of tax was realixeil 
^ in the first two months, therefore, affceir, the expiry 0! the pre- 
_ scribed period of sixty clays,, the- ■Secretary and the Maringing 
Committee took legal steps, to recover the tax and tlie Dam^n ' A ^ 
„ lodged complaints against thetlefaiilters^' inckidiiig the plaintiff, 
whose prosecution had beeh sanctioned. Test complaints 



lodged against the plaintiff and others^ as in that year several 
well4o-do persons even did not pay the tax through ob§tiiiacy« 
The action of the Municipal servants was thus clearly legal. As 
owner^ occupier and inanager of the houses, the plaintiff was 
liable for the tax^ and being fully aware of his liability, he had 
been paying the same. The plaintiff did not file any objection 
before the Managing Committee after the publication of the 
assessment list as required by the Municipal rules. He ought to 
have applied to the Municipality if he wanted to have his name 
entered in the , Assessment Book. ■ The Municipality did not knOw' 
what expenses the plaintiff had incurred on account of his pro-' 
secution. He did not suffer in reputation - and damages cannot 
be. elaiined for niental sufferings® . 

Heferidants 2 and 3, members of the Managing Committee, 
added that as members of the Managing Committee they had to 
take the necessary steps to recover the house-tax, and during the 
year 1900 people having failed to pay the tax although demands 
were made, it became necessary in the interests of the Miinici-* 
pality to sanction the prosecution of the defaulters, including the 
plaintitr. The sanction was issued against the plaintiif onrea-: 
.sonabie grounds but not through malice. 

Defendant 4, the Secretary to the Municipality, answered 
further tliat tlie prosecutions were instituted with a view to save 
the tlefaiiltcrs from the payment of the . penalty, and it was 
neither his duty nor that of’ the- Daroga to withdraw the com- ■ 
^plaints.. . ■ 

Defeiidaot 5, the M’unicipal Daroga^ stated in addition to the 
above that he instituted complaints against those whose prose- 
cutions v/ere sanctioned by the Managing Committee in the 
morning of the 1st June 1900^ and similarly a complaint was 
lodged against the plaintiff at that time. The tax was paid at 
about 1 p. an, but it vras not paid before the coiupkint was filed, 
and it vras not b.is duty to withdraw, the complaint. When the 
Magistrate questioned the plaintiff wiili respect to the payment 
of the tax, lie aiisworec! in the affirmativej and the plaintiff was, 
acqiiitteih He was not emmieal the plaintiff^ 
and !h 3 Hied a complaint against the.plaintiif imdet the orders of 
the Managing Coiniiiittee for a reasonable cause consisting in the 
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failure of the plaintiff to pay the tax. He was not actuated by 
malice towards the plaintiff. 

The Subordinate Judge founds oMa^ tliat the plaintiff was 
liable to pay the taxj thafcfche sanction for plaintiff^s prosecution 
was not illegal, that the plaintiff* had neither proved want of 
reasonable and probable cause nor malice against any defendant 
separately, or all defendants jointly, and that the plaintiff had 
neither suffered any loss or injury in mind, or body, or reputation 
and was not entitled to damages. He, therefore, dismissed the 
suit. 

On appeal by the plaintiff the Judge held that by reason of its 
Sacretary's illegal act, the defendant Municipality instituted false 
and illegal criminal proceedings against the plaintiff* maliciously 
and without reasonable and probable cause, that defendant 4 did 
the same, that the prosecution was continued by defendants 1, 4 
and 5 maliciously and without reasonable and probable cause, 
that the plaintiff suffered damages to the extent of Bs. 65 in 
consequence, alid that defendants 1, 4 and 5 were liable to pay 
the damages and not defendants 2 and 3* He, therefore, passed 
a decree in the following terms ; — 

Tlie decree of the lower Court set asideaud the following passed in its stead 
Defendants 1, 4 and 5 to pay Rs. 55 and his costs in both Courts to plaintiff, 
except pleader’s fee in both Courts, which is awarded on the decreed amount 
only, as damages seem to me to be needlessly over-Yaliied ; defendants to boar 
their lospeotive costs. 

The following are extracts from the judgment of the Judge: — 

la the written statements it is affirmed that though the houses stood in plaint- 
id’s father’s name, it was plaintiff who was all along paying the tax afenr the 
father’s demise. But not a single scrap of paper or an iota of some oth-^r reli- 
a.hle evidence is produced in support of the assertion. On the other hand th3 
plaintiff had produced three receipts which show that in 1897 tlie tax was pud 
by the uncle’s son Pranshankar and in 1898 and 1899 by the uncle him self# 

Tho legitimate 'oonelusion front this evidonce on one side and the absenes of 
evidence on the other is that45he tax has been during the preceding yoitrs paid 
by’ and accepted from the uncle or his sons and at no time by or from plaiiifeiil. 

I therefore hold that in 1900 plaintiff was not the owner nor was coBBiderod by 
thfe Mnniciplity until the sanction affair as owner liable to pay tlie lax muhx' 
the rule. 

' Assuming howassiich owner, that alone is, under tiie rules, iiMiiffideat lo 
Justify his prosecution for non-payment.' ; This mmlmm arises from the word* , ■ 
ii% of rule 129 feted with rule 12^^ , The former runs:— ''If in any ease ''llm, \ ' 
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assessment due is not paid within the prescribed period of tiniej proceedings for 
the recovery, of the arrea.rs .shall be taken, against the de.fanlt6r 'under section 84' 
&o., Who is meant by tho defaulter ” may be gathered from rule 125 : 

lYitli the aid of the assessment book the Beorotary shall prepare an assess- 
ment list and post copies of it at the Municipal and other public offices and at 
a]], conspienous places througlioat the town on or before 31st March each year. 
In the lUt shall shown the name of every person liable to the tacci the year 
for which it is payable} The words italicized plainly indicate that for 

the xmrposes of a prosecution under rule 129 a defaulter is only he ‘whose name 
lias been shown in the list as liable to pay the tax and who has not so paid 
within tho prescribed time. And the reason is obvious. Instituting criminal 
proceedings against a man being always a serious matter> the framers of tho 
rule wisely and naturally enough provided that tax-payers should have a clear 
and definite knowledge of their liability, and if with such knowledge they fail to 
■ pay they , do so, -at their own risk. The publication of the list is in this, sense no,' ■ 

■. .more than, a 'Written public intimation to and demand on the tax^-payers to ■ tak®,^" 
note of their liability and to pay in duo time. I therefore think that the defauh 
ter contemplated in rule 129 is he and only he whoso name appears in the list 
as liable to pay the tax and w'ho Ims failed to pay it within the preserihad time 
and. that the rule sanctions o.ud directs the prosscutiou of such defaulter only 
and of no other person. It will be argued that supposing a wrong name or a 
deceased person’s name is erroneously inserted in the list, should tho Munici- 
pality forego the tax standing* against that name P The ansv/er is that tho 
Municipality need make no such sacridco ; it is at liberty to recover the arrears 
by having recourse to the Civil Conn, but itjis not at libert}" to run up to the 
Magistrate because the erroneous entry being the result of its own officials bars 
it from tliC latter and simpler mode of realiKing its dues. Eules 122—24 impose 
on the General Coinmitt-ee iind the Secretary the duty of preparing and revising 
the assessment book each years and if neither of them- performs that .duty care- ' ■■ 
fully and regularly the Mu3iioi])ality must bo prepared to sull’or the eonsequenccB 
of such non-performance. 

# # # « -J5> * # 

Kow to proceed. From the above I'esiune of facts it is evident that the 
-originator of fihis proseoutioii was the Secretary, defendant 4. He has admitted 
that irriioh in liis “written statement (Exhibit 13), though in his deposition (Ex- 
hibit *220) he huB turned round and made a feeble and futile attempt to throw 
the on ibo two meBibers of the- Managing Committee who sanctioned , 

the prosecution, In tlie written statement ho says : ** During the first two 
, nioiitlis tliew were veiy small collections the chief source of income is the 
'’liOTise-iax j liem.-e as Bireretary I felt myself bound to bring this matter to 'the 
notff^e of tho Maiiaghig Committee and I did so. Many persons (who could 

liavc! fiiycl very easily) did iiot|«y up their tax;...* thinking it iioeessary 

' tlitii st;ep« sliyiild bo taken far recoveiy of house*tax, I submitted a report before 
the Miiinagiih-^'Cinomittoe as tisuah glvingnames cf a few persons from different ‘ 
and askial for a simciion to proseentoj which ^ being granted com*, 
were logidly W / ■ ' 
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' 1 liavesliowiiabovo that plaintiff was not a: defaiilter and consequently not 
liable to prosecution under rale 129. .The farther question here arises, namely, 

whether the Secretary had that knowledge at the time he applied for sanction 
and had the |>ros 0 cution instituted. If he really bond f^de and reasonably 
believed that plaintiff was a defanlter, howsoever erroneous that belief, he is 
protected by the rule of reasonable and probable cause. It is possible and may 
be conceded that, being a layman, he could not have concluded on o priori and 
legal reasoning that plaintiff was not a defaulter. But elementary common 
sense, ordinary regard for the rights o! other and also perhaps the practice of 
his own office would have advised Min, if ho was open to such advico, that he 
could not fairly consider the plaintiff, from a practical and businesslike point of 
%uew, a defaulter so as to justify the prosecution. In preparing his list of 
defaulters selected for prosecution he seemed to have acted in a most careless and 
negligent way so as to preclude himself from the benefit of the rule of just and 
lawful cause. The degree of care devoted to the preparation of the list may 
' fairly be measured by the fact that the names of two persons (Kik ICahandas 
and Glirdhar Bajibhai) who were dead were entered up in the list. On this 
point the Secretary says : I knew both were dead, still the sanction for proseen* ,* 
tion %vas given against them, the explanation being that we were in haste and 
it was growing evening and so the fact might have escaped memory. 

Eashness in making a charge, which is in fact believed, is not of itself 
actionable. But where there is a ready and obvious mode of ascertaining the 
truth of the charge and the opportunity of so doing is neglected by the defend- * 

ant, the absence of inquiry is an element in determining the question of the 
presence or absence of probable cause (Mayne Criminal Law, p. 596). 

Here not only was the mode of ascertaining the truth available to the Secrc* 
tary,but most of the material facts were apparently known to him. He knew 
that the rules required the names of the persons liable for the tax should be 
entered in the assessment list, that the list purported to show such names for 
all the houses comprised in it and that in the column of these names the name 
entered against the houses in question was that of plaintiff*s father and not 
plaintiff's. He further knew that the most senior member and so presumably 
the head of plaintiffs family was plaintiff’s uncle Gavrishankar, that that uiiclo 
was Municipal Councillor, that the tax on these houses was uj^to then paid bj 
the uncle and his sons and that it vras never paid, at least in recent years, by the 
plaintiff. These facts should have left no doubt in his mind as to the person 
liable to pay and on default to be prosecuted. If per chance lio had any doubts 
he could hare easily cleared them up by reference to the said uncle. IngteaiJ. 
of following this obvious course, what does he do ? He coolljy'put down 
name as one of the defaulting persons to be prosecuted, though the whole 
weight of Ms official information weighed against that view. I can craby say 
that this action of the Secretary was wholly unwarranted andaibitmiy, im not 
a use but a wilful abuse of official authority. 

' ; In so acting the Secretary ' mi not, ^ I thinks actuated by any persona! grudfio 
or malice j plaintiff admits that; there is no oninitj between them* Hiat 
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inotires influenced liim tJie record doss not disclose, neitlier need we care to 
know tkonn Personal or express malice is not an essential element in an ac- 
tion for malioioiis prosecution. It is sufficient if plaintiff shows that the defend- 
ant acted maliciously, that is, from some indirect motive (Festonfi v. The 
Q.zieen, Insuranee Company^ 25 Bom., 332-335). What the law means by in- 
direct motive is indicated and ilkistrated in the above cited passage from Addi- 
son, namely, anj^ motive other than that of simply instituting a prosecution for 
the purpose of bringing a person to justice (Addison on Torts, 6th Edition, 
p. 225). The written statement and the Secretary’s report plainly show that the 
object of these prosecutions was to teach a minatory lesson to the other defaul- 
ters cn the disadvantages of non-payment of the tax — a motive precisely similar 
to that instanced in the said passage as improper and therefore malicious. 


Here the payment was made the very day the proceedings against the plaint® 
iff were instituted. The Secretary had due notice— as the Magistrate’s proceed- 
ings show— of the several days of the hearing. But he did not instruct the 
Baroga to withdraw from the prosecution or send an intimation to the Magis- 
trate of the fact of receipt of the tax. l^Tay, more, the Magistrate visited the 
Municipal Office to attend meetings on 7th, 9th and 20th June, as the proceed- 
ings book shows (it ma^?- be noted in passing that this book is neither paged nor 
sealed, and a leaf seems to have been taken away from it), and at the meetings 
of the 9th and 20th sanction for prosecution was obtained. But on those occa- 
sions neither the Secretary nor the Daroga whispered a single word into the ear 
of the Magistrate regarding this payment or payments made by the other pro- 
secuted defaulters. The result was that, as far as this case is concerned, the 
'jdaintiil: had to attend the Magistrate’s Court with his pleader in the district, 
pass a bail bond and answer to a notice why the bond should not be forfeited* 
Malo animo required by the above rule may fairly be inferred from this gross 
negligence and carelessness outlie part of the Secretaiw. 

1 therefore hold that defendant 4 is liable to plaintiif in damages. 

As regards the Daroga, defendant 5, there is iio definite or reliable 
ovidenee that he took any active part in the preparation of the list of defaulters 
to be prosecuted, though he was present at the meeting of the 31st May and 
suggested with the Secretary— so he' says in his deposition (Exhibit 209)— that 
the complaints should bo filed in the Court of , a particular Magistrate, on the 
ground that a number of Municipal prosecutions for house-tax were pending 
before the other Magistrates. In instituting the, prosecution he merely carried , 
otitf tlio behest-s of the Managing Committee and the Secretar}’’ without , using 
liis own judgmont ami discretion in the matter.' Without positive evidence 
(which is aijscut) to that effect it cannot be assumed that he had knowledge, 
m the Secretary had, that plaintiff was not a defaulter. It was not part of his 
, duty to ' rcoorii'mend and obtain sanction for prbseciitiont I therefore hold him 
not Ihthk for the iiistitution of the prosecution, .though it was his hand .which 
put tliO signufe’iiro and affirmation to the complaint. ' 

But I 'hold 'him respon«5W«^ lor 'the- ■oontintiation'of the proceedings after^ 
paymonti It was lie 'tW was m immolate of the 
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accepted that task with all its privileges and with all its liabilities. One of tlio 
liabilities was to take steps for dro|>ping' the proceedings on pa 3 nBent, but ho 
took no stops of the kind, and it was gbIy on being specially sent; for that ho 
appeared before the Magistrate to admit payment. The remarks made about 
the Secretary in this connection apply rjiuittnd'is to this defendant also. 

He soeni^ to have private grudge also against plaintiff's family.^’ At 

any rate, ho is thus unfriendly to the plaintiff and under the circumstances it is 
not unreasonable to infer that that feeling partly contributed to the prolonga- 
tion of the proceedings. 

As regards defendant 1, the Municipality, in view of doubts expressed by text** 
writers, it is somevv^hat difficult to say whether an action for the malicious 
prosecution will lie against a Municipality. Pollock says; — As in the case of 
deceiptj and for similar reasons, it has been doubted whether an action f :?r 
malicious prosecution will lie, against a corporation. It seems on principle that 
such an action will lie if the wrongful act was done by a servant of the corpora" 
tion in the course of his employment and in the company’s supposed interest, 
and it has been so held, but there are dicta to the contrary (p. 264, 1887 
Edition)* 

The ordinary rule is that a master is liable for wrong done to third parties 
by Ills servant, even though it be a wilful wrong, provided the act was dona 
on his behalf and with the intention of serving liispuipose (BO Cal. 207). Xo 
Indian case was cited in argument, none is given in Eatanlal's Torts (p. 234), 
nor have I been able to find any bearing on the point, whether the rule applies 
to a Municipality. Corporations are liable to be sued for torts of all kinds 
committed by their agents, provided the act was done -within the scope of the 
agent’s employment and that the employment was within the scope of the 
corporate powers (Eatanlal, p. 24) ; a corporation is liable for a libel published 
by its authority, although the Corporation, as distinct from its members, can- 
not be guilty of malice in the ordinary sense of th.e word (z5Mj 162). If so, 
there is no reason why it should not be amenable to an action for malicious 
prosecution, or why the opinion of Pollock should not be accepted as expressing 
the correct rule. Though differently con.stituted from an ordinary corporatiuu 
in regard to its government, duties and privileges, a Miiiiicijxditj stanclb, In 
my opinion, on the same footing as a corporation in regard to -wrongliil ndn of 
its servants, unless the statute creating . it provides exemptions from liabilities 
for any of such acts, and there is no such eseniption provided in the MtmicipAl 
Acts in regard to malicious prosecutions. I therefore hold that the abo\’e rule 
applies to a Municipality also. 

The Secretary in this case was a properly appointed ofScor of t im Mttinclpalily 
and started criminal proceedings against the plaintiff in the ccmrst?of his o&ial 
duties' in the supposed interests of thO' Municipality, defanclant 1, which Is 
therefore liable. 

Apart from the rule it is, I think, not liable. Ifc, ie., its coiisfciiiieiit part 
the Managing Oommittee, sanctioned the proncciitkm cm the i'nibri)iutioii ' 
supplied by the Secfetej* belioved k that iiiibuaaiwn^ and hiid 
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"•110 '.reason to.'donSiits. aeeiiracy*' The Managing Com'mittee is. not to .b© blamed „• 
for the eontiiinance of the prosecution after payment ^ because it is not shown 
:■ .that ..the .payment, 

Defendants 4 and 5 preferred a second appeal. 

Gohiiclas IL Parehh appeared for the appellants (defendants 

4 and 5). He relied on the following authorities iSkvens 
\\ Midlmul Cotmties Baihm^ CoS^^ ; Ibrath v. Eastern 

Smlwa^ CoS ^'^ ; Fitzjolm v. MacMnder^^) ; Addison on Torts^ 

. p, 226; 7tli edition, 

G. 6'. If a<? appeared for the respondent (plaintiff). He relied 
on the following authorities %--Eestonji IL Ilocly v. The Q,%ec% 
l%s%fanee ; Citizem^ Life Assurance Company y. 

I Eitzjohn v, Machinder^^'^. 

jEJiTKiNS; 0. J*. j*— The plaintifiF has brought this suit to re- 
cover Rs. 601 as damages for malicious prosecution against five 
defendants; of whom the first is the Municipality of Jambusar; 
the second and third members of the Municipality^s Managing 
Ooniinittee; the fourth its Secretary, and the fifth its Daroga. 
The first Court dismissed the suit with costS; but the lower 
.' appellate Court .reversed the decree as 'to defendants 1; 4 and-' 

' 5; a.nd awarded Ids. 55 as damages ■against ' them. From, that . 
decree these defendants have preferred the present appeal. The 
plaintiff is a member of a joint Hindu family, to which a house 
in Jambusar belongs. The tax in respect of this house having 
fallen into arrears proceedings were taken by the Municipality 
against the plaintiff for the recovery of the amount by sum- 
mary proceeding before a Magistrate under the District Muni- 
cipal Act. As the amount was paid 'after the institution of 
the proceedings, the prosecution ended without a decision * on 
the merits# It is on these proceedings that the plaintiff bases his 
present claim. The fir&fc Court thought proceedings were properly 
taken against the plaintiff | that there .was reasonable and pro- 
bable cause ; and that there was'iib' malice# The lower appellate ' , 


m {2SSI.1 10 Ikcli* S 53 . . : . m. 'Ciaoijh O# m S., 505 at 6S1 

' m fl8») 11 If p. €i9t 247# ■ ' , (4) mm S5 Bom* 332 at 330* , 
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"Court took tbe opposite view on each of these' points as against 
the present appellants. With its findings of fact^ we cannot 
interfere except so far as they may be vitiated by any error of 
law. For the sake of argmnent too we will assume that the 
lower appellate Court has rightly decided that the non-appear- 
anee of the plaiutiff^s name in the assessment list furnished an 
answer to the proceedings against him^ and we will deal with 
the case on that footing. 

First we will take the ease of the Secretary : we are dear 
that as against him the suit is misconceived ; he was no 
pai'ty to the proceedings; for they were instituted by; or on 
behalf of; the .Municipality. He is simply the servant of the 
Municipality to -whom he reported the arrears and made a 
suggestion as to the steps to be taken* It was not for him to 
determine "whether the plaintiff should be prosecuted; and 
neither was it in his power to institute; nor did he in fact 
institute the proceedings : so that as the ease is framed the first 
essential element of a suit of this class against him is absent. 

We next come to the case of defendant No. 5 : he too is a 
servant of the Municipality; and as to him the lower appellate 
Court has found that he was not liable for the institution of the 
prosecution ; it has held against him on the ground that ho 
had continued the proceedings after the payment of the amount. 
Now what are the facts as to this ? The plaintiff attempted to 
make out that the arrears were paid up before the prosecution 
was commenced; but both Courts have negatived this. The 
Judge of the lower appellate Court; however; considers that as 
defendant 5 failed to stop the proceedings as soon as the payineut 
•was made he acted maliciously. The Judge of the Ioi,ver 
appellate Court seems to have- condemned the fact that the 
Daroga on the occasions wdien the Magistrate attended the 
Municipal office on other matters^ neves' wdnspered a single 
word in the ear of the Magistrate regarding this payment or 
payments made by the other prosecuted defaulters;^'® It is n 
novel doctrine that Magistrates are thus to be informed in private 
conversation of matters that concern judicial proceedings pending , 
before them, and that failure in, -this respect is to excite criticisin 
and even be regarded as a- circiimsknce of adverse sigtiilicaiicc* 
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We notice that the Judge .of . 'the. lower ' appella.te 'Court:'^l^^ 
some reasojij which is. not.,' apparent/ refuses, to accept . the. ■.■..'first ' 
Court's appreciation of' the', oral evidence,, and. holds that 'the' 
,^'Daroga.■. is.,,im£rieiidly 'tO'' the ..plaintiff/'^' 'We are ..bound, 'by. .this',,^ 
lindiiig; but still we think that the facts fiouncl do ■ not constitute 
a sufficient groiiiid for legal liability against the 5th defendant* 

Suits like the present are ordinarily brought for the malicious 
institntion of proceedings, but they no doubt also lie for their 
v;inalicious',contmu^^^^ . 

The conditions then necessary are thus indicated by Cockburn, 
C® J,, in FUzjoIm v* MacMnder where he saj^s prosecution, 
though in the outset not malicious, as having been undertaken 
at the dictation of a Judge or Magistrate, or if spontaneous from 
iiaving been commenced under a belief in the guilt of 

the accused, may, nevertheless, become malicious in an};- of the 
stages through which it lias to pass if the prosecutor, having 
acquired positive knovfiedge of the innocence of the accused, 
perseveres wxdo animo in the prosecution^ with the intention of 
procuring per nefas a conviction of the accused/^ 

The facts of this case fall wholly short of this® 

After the payment was made the Daroga took no active step, 
he in no seUsSe persevered male animo in the*] prosecution, nor is 
it shown that he had the intention of procuring per nefm a 
conviction of the accused ; and we hold that there is nothing in 
the facts found to bring the case within the grounds of liability 
laid down by Cockburii, C. J® 

It only .TiQ-w remains for us to consider the case against the 
Municipality* 

On the issue Did the defendant Municipality institute false 
and illegal proceedings against the plaintiff maliciously and 
without reasonable and probable cause ? the finding recorded is, 

" Yes, by the reason of the Secretary's illegal actr*' The precise ' 

, I'lieaning of this finding is made • clearer in, the judgment, from 
which it is apparent that the Judge of the lower appellate Court 
exonerated the Managing Committee .from , all malice and also 
the, -Municipality, except so far as the' malice of the Secretary 
was imputable to it* .Then what', is, the malice of the Secretary f 


M 


1905 * 


Towiir 

Mtoicit- 

Jaxbusae 


^i;ji 



4S 


1905. 


' Towh 
Mukeoi* 

FAXXffiT OF 
JAXIBUSAB 

0IBJ A"'., 

„ SIIAKKBK* 



THE INDIAH LAW REPORTS. [VOL. X2tX, 

The Judge holds that, the Secretary wa>s not actuated by any 
:':;.;:I)ersonal grudge, or nxaliee'’^-..; .he thinks^,, however,' that, ,the,re,^ was; 

the., prosecution was not .merely..,foFthe,' 
'purpose of bringing a person, to; Jusbiee/ but also teach a 
■ miimtoiy lesson to .the other defaulters on. the, c]isadvantag,eS:„ ,,o£ 
''non-payment of the tax,^^ But here, we think, the.' 

Judge has gone astray, We have always understood it to be 
recognized as the legitimate end of punishment to deter other 
evihdoers from offending in the same way pceiia (lI pcmco^ 
metm ad omnes perveniM/^ 

^^Tlie immediate principal end of punishment/^ it is said, 
to control action. This action is that of the offender or of 
others..,,., that of others it can influence no otherwise than by 
its iafloonce over their wills, in which case it is said to operate 
in the way of example (Bentham’s Principles of Morals and 
Legislation, page 70). This seems to correspond wdth the 
'’^minatory lesson ’b which the learned Judge condemns. We 
have no doubt that the learned Judge has erred in law in 
regarding the Secretary’s desire to impart this minatory lesson ’’ 
as malice for the purposes of the present suit* Aparb from this, 
we much doubt whether in the circumstances of this case the 
Municipality could be held liable for malice imputed to its 
Secretary : but in the view we take it is unnecessary to elaborate 
this point. 

We have not dealt with the Judgebs finding as to reasonable 
and probable cause, for though in the leading case of Pmdou v. 
William the Court of Exchequer Chamber in a considered 
judgment laid down that where the question of reasonable and 
probable cause depends entirely on the proof of tlie facts and 
circumstances, which gave rise to and attended the prosecution, no 
doubt has ever existed from the time of the earliest authorities, 
but ' that such question is purely a question of law to be decided 
by the Judge /\still here regard must be had to the coneliidirig 
wmrds of the jiidgmont in \\ TM (lamn 

Oompamj 

' ^ (1) (1.811) 10 L*'J. (Ex.) 545 atp.:553. ' ' (2) (1900) 25 Bom. at p. 380 b 

2 J3oib, I, E. 930. 
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Bot we cannot help noticing that, what the lower appellate 
Court took as a sign of the want 'of reaso.nable and probable' 
cause was a mistake— if mistake it was— on a difficult question 
of kw Y/bieh the first Court in a careful judgment held to be 

And in this connection the latest pronouncement of the Privy 
Council is important^ wffiere it was laid down by Lord Davey in 
delivering the judgment in Co:^ v. UnglUJi, ScoUish^ and Amtralian 
Bank, thatj The plaintiff has also to prove that there was 
a want of reasonable, and probable cause for the prosecution^ 
or (as it may be otherwise stated) that the circumstances 
of the case were such as to be^ in the eyes of the judge, incon- 
sistent with the existence of reasonable and probable cause.” 
We doubt whether this was observed by the Judge of the lower 
appellate Court, 

But apart from this the decree of the lower appellate Court 
against defendants Is os, 4 and 5 must be reversed and that 
of the first Court restored with costs throughout. 


Decree reversed 


0. JiB 


(1) [1935] A. C. 168 at p. 171. 


GKIMINAL EEVISION. 


Before Mr. Justice Bussell and Mr. Justice Battg^ 

Ciimhial Brocednre Code ( Act F of 1S9B), sections B22, 239— Successive 
h 7 *eachos of tmst — Jomder of cliarges — Joint trial — Same transaction — ■ 

Y7 kerti tlio accused pci'sous wore jointly in charge of trust fundsj so that one 
could not act ^vithout the connivance of the other, and each of them jnisappro- 
prlated sums of moiiey from the trust funds to his own use, thus evidentij 
carrying through their object in concerts the fact that they carried out their 
stdiema by successive acts done at ktervals,. alternately taking the benefits, did 
not prevent'tiiemiity of the project from constituting the series of acts one 
;tmnsaofcioB, iA, the carrying throufhmf the, same object whic^^ both had imm 
'the first act to the last ; and there was ho objection to their being tried Jointly 

' ' ' t Criminal Application for.Bev}sion Ho. 77 of 1905^ ■ : 

^ 'B 991^7 ^ 
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Section 222 of the Criminal Proeednre Code (Act V ;of 1898) , clearly, , .admits ^ 
of the trial of any xmmber of acts of breach of trust committed witliin the 
year as amounting only to one offence. The section does not require any 
particularfonmilationof the accusation, but only enacts that it is sufficient to 
show the aggregate offence without specifying ’ the details. It dispenses with 
the necessity of amplification : it does not prohibit enumeration of the parti* 
cular items in the charge* 

Section 239 of the Criminal Procedure Code (Act V of 1898) admits of the 
joint trial when more persons than one are accused of different offences com- 
mitted in the same transaction. It suffices for the purpose of justifying a 
joint trial that the accusation alleges the offences committed by each accused 
to have been committed in the same transaction, within the meaning of section 
289. It is not necessary that the charge should contain the statement as to 
the transaction being one and the same. It is the tenour of the accusation 
and not the wording of the charge that must be considered as the test. 

In section 289 of the Code, a series of acts separated by intervals of time 
are not excluded, provided that those jointly tried have throughout been 
directed to one and’-tlie same objective. If the accused started together for the 
same goal, this suffices to justify the joint trial, even if incidentally, one of 
those jointly tried has done an act for which the other may not be responsible. 

The foundation for the procedure in section 239 is the association of two 
persons concurring from start to finish to attain the same end* Xo doubt if 
it were attempted to associate in the trial a person who had no connection 
whatever with the transaction at a time when one or more of the series of tlie 
acts alleged had been done then that would be outside the provisions of the 
section. 

^^Transaction” means ■* carrying through and suggests not necessarily 
proximity in timG«-“So much as continuity of action and purpose. 

APPLiCATiON^under section 435 of the Criminal Procedure Code 
(Act V 189S)j for revision of conviction and sentence passed 
on appeal by A. Lucas, Sessions Judge of Satdra^ confirming 
conviction and sentence recorded by J. E, Saliasralradhe, First 
Class Magistrate of Sdtara. 

The licensed No. 1 (Datto Hanmant) was tlie Karbhari and the 
accused No. 2 (Ganesh Waman Bhagwat) was the migii karknn 
(cashier) of the complainant, Sardar Gangadhar Liixamaa 
Swami of Ohafal. ' ^ 

On the 18tb, April 1898^, the complainant left Clmfal to go to 
"the Nimm's dominions on 'business in, connection with the ' 

^ regrant of a village, Previous toliis departure, the complainant 
counted his " bhasgi or private balance and handed it over to' 

; fte two aeensecl. ' ■ ' ’ 
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The complainant did not again verify his cash balance till the 
9th June 1903, when he found, on examining the accounts^ 
that Es. 5^249 remained to be accounted for. He, therefore, 
charged the two accused with having embezzled that amount. 
As the alleged embezzlements might have extended over more 
than five years during which the accused had unchecked control 
. over , the... SwamFs easily the accused were charged each with , 
having embezzled three items within the period of one year 
beginning from the 18th April 1898.. 

■ . Batto Hanmant (accused . No. 1) was .charged with , having 
misappropriated Es. 650 on the 11th December 1898, Es. 1,500 
on the 12th February 1899, and Rs. 700 at some date unspecified 
in \1899. And Ganesli Waiiian was said to have embezzled 
Es. 400 on the 21st August 1898, Es. 400 on the 22nd December 
1898, and Es. 200 on the 17th July 1899. 

They were tried together at one trial by the First Class 
Magistrate of S^t^ra, who convicted them of ofiences under 
section 408 of the Indian Penal Code and ordered that each of 
the two accused should suffer rigorous imprisonment for four 
months for each head of the charge and should also pay a fine 
of Es. 300- The sentences to run one after the other/' 

On appeal the Sessions Judge of confirmed the convic- 

tions, with the exception that the accused No. 2 was not held 
answerable for Es. 200, as the item could not be included in the 
charge, having been embezzled more than a year after IStli 
April 1898/^ The sentences passed on the two accused were 
confirmed. 

Dafcto Hanmant (accused No. 1) filed this application^ con- 
tending inter alia that the joint trial of the two accused was 
illegalj» that as each of the accused was charged with having 
committed three distinct acts of misappropriation in respect 
of three separate sums on three diffierenfc occasions quite in-;- 
dependent of , each other, the trial was illegal and had prejudiced 
the defence ; ancl that it was not alleged by^the prosecution ,that 
either of the accused was any way 'Cbnearned with the , criminal 
breach^ of trust by the other Jn respect of three distinct 'sums 
respectively shown in tli;e charges_ framed against them; '^4;-,, ; 
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im. MolertBon (with him IL r.BMDyioi the accused We submit 

;Emi»eeor that the various offences with which the accused is charged 
bItto exceed three in n, umber and ''they were, not committed within 

Haemahi one year, These offences cannot therefore , be tried together* 

See section 234 of the Criminal Procedure Code (Act Y of 189S). 
Secondly we say that the offences with which the accused 
(applicant) is cliarged are totally distinct oilences from those 
with which Gancsh (accused No. 2) has been charged ; and that;, 
therefore, the two accused persons cannot be tried together at 
one trial* See section 289 of the Criminal Procedure Code 
(Act V of 1898). A joint trial of two or more persons ispermis* 
sible only if they are accused of the same offence or of different 
offences committed in the same transaction or of having abetted 
one another in committing an offence. The question in the 
present case is, were the different acts done by the accused so 
connected together ;as to form parts of the same transaction. 
We submit that there was no joint action on the part of the 
accused ; each acted independently of the other. In framing 
the charges also each of the accused is charged with having 
committed three distinct acts of misappropriation in respect of 
, . , three separate sums on three different occasions quite indepen- 

dent of each other. Neither was in any way privy to or con- 
nected with the acts committed by the other. The joint trial 
was, therefore, illegal. See JSmperor v. Jethalal EurUcIimid 
where the remarks on which we rely are at page 465, In this 
case there is no evidence of preconcert between the two accused. 

Binning (with him D. A. Kliare): for the complainant As to 
the first point we' submit that section 222 of the Criminal Proce- 
dure Code (Act Y of 1898) admits of the trial of any iiuinber of 
' - - acts of breach of trust committed within the year as amounting 

only to one offence. It enacts that it is sufficient to show the 
1 / ' ' ' ' ■ ’ ' aggregate offence without specifying details. On the second 

‘ ' point we submit that the case for the prosecution is that botlY 

^ the accused were acting in concert and had a common iiitentioin 
^ In this case both the accused are found to be jointly in charge of , 
the trust fund, so that ons'^ could not have acted without the ’ 

;■ connivance of ' ■ A . 

’Y' ^ /. Kirtikatj Q-overament Pleader, for the Gtown^ 

. . Y •' B (190^) 29 Bobj.^MOi ?Bom. 5:37* ' 
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■ : : Baity, J«— -.In, this ■:Case the, two accu,sed , Datto^ BlaRmant,, and : 
,,,.:,Qa,ne,sh:Wam having been'. entrusted with ceiiain;inonejs,::b0-.,: 
longing to the Swami of Ohafab the first as Karbhari and the 
second as cashier, were accused of having committed breach of trust 


in respect of those moneys ; Datto, the first accused, havings it is 


alleged, taken Es. 650 on the 11th December 1898, Es. 1,500 on 
the 12th February 1899, and Es* 700 at some date unspecified in 


1899 ; while Ganesh Waman is said to have committed breach of 


trust in respect of Rs. 400 on the 21st August 1898, Rs, 400 on the 
21st December 1S98 and Rs. 200 on the I7th July 1899* 

Both the accused were convicted : each of them in respect of 
each item ivhich he was alleged to have taken s except that 
Ganesh was not convicted in respect of the last mentioned item 
ofRs. 200. 

The present application is one for revision in favour of Datto 
on the ground of misjoinder of charges* Certain facts connected 
with the grounds assigned for conviction have been stated to us, 
but in revision we do not ordinarily interfere with findings of 
fact and in the present case see no reason for departing from the 
ordinary practice. 

The objections taken are, first that the various offences exceed 
throe in number and were not all committed within one year, and 

secondly 


that therefore the offences could not be tried togethoi 


that the offences with which Datto has been charged are totally 


distinct offences from those with which Ganesh has been charged 
and that therefore the two accused persons could not be tried 
together under section 239 of the Criminal Procedure Code. 

We think with reference to the first objection that section 222 
clearly admits of the trial of any number of acts of breach of tiaist 
committed within the year as amounting only to one offence* 
Section 222 does not require 'any particular formulation of the 
accusation, but only enacts that it is sufficient to show the 
, aggregate offence without specifying, the details. It •dispenses 
with the necessity of amplification it does not prohibit enumer** - 
ation of the particular items'in the .charge* In this instance the 
objection to the charge is practically ''-that' it is more specific than 
it peed have bee% that it gave' more /details than are required , 
.nndepthat section* This ob 3 e,ctiGn/aMotints, at most, do _ this that 
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flilli'''- been— '?i 'merely. forrDal, eiToi: in:' tbe ' drafting';^ 

''':cliaTge— aa error: in the 'form of tlieaharge' which certaiiil^^^ 
;::h 0 t;:'::have , prg accused and is one which inay be dealt 

/'with a's-coiniiig 'within, section- 537* . The . introcliiction of greater 
::'detail 'than is .legally necessary in no way affects dhe jurisclictioii- 
of the Court. Taken by themselves^ the charges against Datto 
and Gaiiesli may, therefore, respectively be regarded as one offence 
against each. 

The orily objection to the trial that remains for consideration 
is, whether these offences according to the accusation -were offences 
committed in the same transaction. Section 239 admits of the 
joint trial when more persons than one are accused of different 
offences committed in the same transaction. It suffices for the 
purpose of justifying a joint trial that the accusation alleges the 
offences committed by each accused to have been committed in the 
same transaction, within the meaning of section 239. It is not 
necessary that the charge should contain the statement as to the 
transaction being one and the same« It is the tenour of the accuse 
ation and not the wording of the charge that must be con.sidered 
as the test. And in this case, it is for the appellant to show that no 
such connection hetAveen the offences alleged against the two accused 
was set forth as would satisfy the condition required for a joint 
trial. 

We think that the argument of the learned Counsel for the 
appellant Avoiild have been more con Auneing if no continuity of 
action and purposej common to both the accused throughout, had 
been alleged in the case presented by the prosecution. Tiio word 
■ ^transaction is unfortunately not defined in the Code and the 

meaning to be attached to it must be gathered from the context 
, ’ in which it occurs in A^arious sections and illustrations. 

According to its etymological and dictionary meaning the Avoixl 
' ' ‘^^transaction means carrying through^’ and suggests, AA^e 
think, not necessarily proximity in time— so much as continuity 
'■ ;;x: ■ of action and purpose. The same metaphor implied by that Avord 

!■„ is continued in the illustrations where the phrase used is in the 

same tt’ansactibn/^" " ■ In sectio'ii '215, the phrase" is 'US'ed' ' 
V.,_ ’'j:/';;;'-' ‘ in: a connection which implies ^ that thero may be a series of acts ; 
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';may;be:'Kseparated;;% an mtersral of 'time aad . that the essetitial is 
■the ..progressive action^ all pointing to. the same object. : .In section' 
:r.2.3.9^.. therefo,rey series o£ acts separated by intervals of time.'are 
w.e th .pro vide'd that those j'bintiy tried . have.' 

..throBgho.iit.been.dim^ to one and the. same objective® If. the 
accused started together for the same goal this suffices to justify 
the joint trials even if incidentally^ one of those jointly tried has 
done an act for which the other may not be responsible (vide 
section 239, illustration (b) ). 

.' We think the foundation for the. procedure in that' section' is: 

. the association' of two persons concurring . from start to finish . to 
attain the same end. Kb doubt if it were attempted to associate 
in the trial a person who had no connection whatever with the 
transaction at a time when one or more of the series of the acts 
alleged had been done, then it might ,be urged that would be 
outside the provisions of the section. But since in this case two 
persons have associated for the carrying out of one particular 
common object^ 'vh. a breach of trust, the continuance of that 
object and the progressive execution of it by successive acts seem 
to satisfy the test and criterion implied in section 239* In this case 
it has apparently been found by the lower Court that the accused 
were jointly in charge of the trust fund,, one of the accused being 
the Karbhari and the other cashier. The one could not act with* 
out the connivance of the other : and they both evidently carried 
through ' their object' in concert. That they carried out their " 
scheme by successive acts done at intervals^ alternately taking 
the benefits, does not prevent the unity ' of the project from 
constituting’^ the series of acts one. transactioiii the carrying 
through of the same object which both had from the first 
act to the last. The objections 'raised are 'insufficient. 

Wo accordingly reject the application. 

rejected. 


iao5«; 


Shahafue- 

xA:a. 



190S. 
3uly 25. 



THE IKDIAN LAW BEPOETS. [VOL. X^X 

APPELLATE CIVIL. 

Before Sir Lawrence LenJdm, ILC.LE*f QMef Jmtieey amcl ■ 

Mr* Justice Aston » 

Bilk VADILAL HAKA1TCHAN.D (obigiwal Dependaot 2), Aitella^jt, t?.' 
SHA FIJLCHAND IJMEDEAM: (osiginal Befejstdan-t 1), Eespgneekt/^^''" 

Civil Broceihtre Code (Act XIV of 1882), sectmis 623 and 026~-0rdcr m 
execution — Decree— Bevkiv — Order rejecting ajJpUcaUon for review— 
Appeal* 

An order in execution, being a decree under tbe Civil Procedure Code (Act 
XIV of 1882), was passed on tlie 20fch Xoveniber 1902 and a supplementary 
order as to costs was made on the 20th December following. On the 
3rd August 1903 the party aggrieved by the latter order applied under 
section 623 of the Civil Procedure Code for a review of judgment. Notice 
IV as is.sued to the opposite party and the application for review was heard 
with the result that the Judge after disposing of certain technical objections ■ 
proceeded to deal with the case on the merits and having done so he rejected 
the application for review with costs' on the 14th Septembei' 1903. Against 
the said order the applicant having appealed, 

Held that the order rejecting the application for review was not 
appealable. The proper procedure would be to appeal from the order of the 
20th December 1902 relating to costs. 

A petition of review involves three stages of procedure. The first stage 
commences ordinarily with an ex parte application under section 623 of the 
Civil Procedure Code. The Court may then cither reject the application at 
once, or may grant a rule calling on the other side to show cause why the 
review should not be granted. In the second stage the role may either be 
admitted or rejected and the hearing of the rule may involve to some extent 
an investigation into the merits. If the rule is discharged then the case ends. 
If, on the other hand, the rule is made absolute, then the third stage is reachocL 
The case is re-heard on the merits and may result in a repetition of the former 
decree or some variation of it. Though in one aspect the result is the sftino 
whether the rule be discharged or on the re-hearing the original decree? bo 
repeated, in law there is a material difference, for in the latter case, the whole 
matter having been re-opened, there is a fresh decree. In the former case the 
parties are relegated to, and still rest, on the old decree. 

SecoiId Appeal from 'the decision of Lallubliai P. Parekh, Judge 
"^'of the'^Ooiirti of 'Small' 'Oanses at Ahmedabacl, witli appellafee . 
'powers, amending the ord^r' of Ohandnlal Mathnradas; First Class 
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Subordinate Judge of Ahmedabad, in an application for the 
review of an 

Kbemcband brought a suit for partition against 

Fulchand Umedram and Yadilal Hakamchand in 
the Court of the First Glass Subordinate Judge of Ahmedabad 
and obtained a decree awarding him a third share in certain 
properties. Subsequently in execution of the decree the Sub- 
ordinate Judge effected a partition and awarded certain properties 
to each cf the parties. At the said partition a shop which was 
in the possession of Fulchand Umedram fell to the share of 
Yadilal Hai\amchand and he presented a darkhastj No. 754 of 
1902, for the recovery of the shop. The First Class Subordinate 
Judge made an order for the delivery of the shop on the 20th 
November 1902 and at the same time valued the shop at Es. 823 
and ordered YAdilal to pay the Court-fee stamps on the said sum. 
Vadilal having accordingly paid the Court-fee stamps amounting 
to Es, 62-4-0, the darkhast was disposed of on the 20th December 
1902. In disposing of the darkhast the Judge saddled Fulchand 
with costs including Es. 62-4-0 paid by Y^adilal as Court-fee 
stamps on the value of the shop. Against the said order as to 
costs Fulchand presented an application for review on the 3rd 
August 1903. A rule md was issued requiring Vadilal to show 
cause why the application should not be granted and he resisted 
the application on the ground that it was time-barred under 
Article 173, Schedule II, of the Limitation Act (XV of 1877). 
The Subordinate Judge over-ruled the said plea, and on the 14th 
September 1903 dismissed the application on the following 
ground : — “ 



As to the merits I do not tliiiik that the applicant can succeed. Hr. Kar- 
pnrram has thrown all costs on the applicant Pulohand and Vadilal’s darkhast 
was due to Pulchand’s default, lie raised frivolous ohjeetions in Vadilal's 
application for execution and I consider the order made is a g-ood one. Tte 

Application for review is rejected with costs. 


On appeal by Fulchand the Appellate Judge amended the said 

'orffer in the folio whig terms'j~ ' 


IttaiiioM * ' that the order dated 20tli , December 1902 mado hy 
tlie hirst Class Subordinate Jiidge should ho revised hj ordering the appellant 
tobcar the costs 'of tile daiMmst' aid the respoudent to bear the costs of the 
’ , Court-fees oa the jaiue pf the sho|5i: ' . ■ 
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I tEen allow tills appeal to 

iiie lower Court dated 20th Deceiubei’ 1902, and order that out of the costs of 
V . ^ dflalt witli' 111 the darkhast, ■ tho appellaut , sliaH ' Es. 4rlB-0vOiiI^.,,.tO;,. 

FirieuAXi)* toe respon dent and the respondeat shall beaT> the rest, Es. 62-.i“0» The 
costs of the application for review and of this appea shall be borne by the 

The a^pplicant Vadilal (original defendant 2) preferred a second 
appeal. 

Z, A, Shah appeared for the appellant (applicant^ defendant 2):— 
The order of the Judge in appeal is wrong. The order of the 
14th September 1903 was not appealable,, section 629 of the Civil 
Procedure Code. The first Court having rejected the application 
for review, the appellate Court, in entertaining the appeal, either 
exercised jurisdiction not vested in it, or it acted on the ossiinip- 
tion that the application was granted by the first Court, but it 
was not so. The only order appealable, if at all, .was that passed 
on the 20th December 1902. But now an appeal against that 
order would be too late. 

Trilcamlal R, Zemi appeared for the respondent (opponent, 
defendant 1) : — The order of the 14th September 1903 was appeal- 
able because strictly speaking the application for review was 
not rejected, but on the contrary a mle nisi was issued and 
after hearing arguments the Court disallowed the technical 
objections raised by the appellant and then it rejected our 
application on the merits. The Court in a sense allowed the 
review. 

[Jexkixs, 0. J. — How do you say that the application for 
review vras granted when the J udge says in so many words the 
application for review is rejected^^ ? ] 

We submit that in a petition for review there are two stages* 
The first stage ends when a mU nisi is issued and the opponent ' 
is heard against the application. As soon as tbi^ is done, that is, 
the opponent's objections, if any, are disposed of and the Court 
proceeds to the merits of the case, the, second stage cohtineaeesi 
Ah-6rder m after the, comniencement of the :seeo!ic!' stage 
would haye^ the efiect of a decree and would be' appealable even 

The enilorsetiient 
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of the Court on our. application for reyiew W to the'effect that 
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-tile application was granted -and' the ■■■■■objections to it were 
disallowed. The Court then proceeded to discuss the merits and 
having done so it afterwards rejected the application. The order 
of rejection was a fresh decree repeating the order of the 20tli 
December 1902* Therefore that order was appealable under 
section 244 of the Civil Procedure Code. If it be held that the 
order was not appealable and that an appeal ought to have been 
..■preferred against the order of the 20th Decem.ber 1902^ .■then 
iiiider ■ .section. .• 5(A) . of the Limitation Act ^ the delay in ■ the ■ 
..pres.entation of the. appeal fro.m that order may be excused. ■ 

Shah in reply The appeal may be treated as an appeal from 
the order dated the 20t}i December 1902. 

JjSNKixs^ 0* J, s— 'This is an appeal from a decree of the 
District Court of Ahiiiedabad and the objection taken is that 
the lower appellate Court treated the appeal to it as an appeal 
from an order of the l4th of September 1903 ■whereas, in fact, 
no appeal would lie from that order. The facts arc shortly 
these : — -An order in execution, being a decree under the 
Code, was passed on the 20th of November 1902, and in 
supplement of it a further order as to costs was made on the 
20th December 1902. On the 3rd of August 1903, the pre>sent 
respondent before us, considering himself aggrieved, applied, 
under section 623 of the Tivil Procedure Code, for a review of 
judgment. 

Notice was issued to the opposite party and the application 
for review was heard with the result that the Judge, after 
disposing of certain technical objections, proceeded, as he 
indicated, to deal with the case on the merits, and having done 
so, he rejected the application for review with costs on the 14th 
of >Septeiiibcr 1903. 

The present respondent appealed ' from this order, and the 
lower appellate Court on appeal passed the order of wdiich' 
complaint is now made* , ' 

. It is argued for the appellant before us that the' order of the 
14tli of September 1903 was ' under .section 629 a final order inas- 
iniicb. as it wmS one rejecting the application, and the only order 
from' which an appeal could lie was , the order of the 20th of 
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December 1902, and an appeal from that, it is said, would be 

barred by limitaiioii/'-.' 

The whole point is whether the adjudication on the l4tli 
September 19 OS was made upon a re-hearing or was merely an 
order for rejection. In orderdo'determine this point we must' 
have regard to the. various stages through which an application 
for review may pass. It commences ordinarily with an eiv parle 
application under section 623 of the Civil Procedure Code, The 
Court then may either reject the application at once^ or may 
grant a rule calling on the other side to show cause why the 
review should not he granted. In the second stage the rule may 
either be admitted or rejected i and it is obvious that the hearing 
of this rule may involve, to some extent, an investigation into 


the merits. If the rule is discharged then the case ends. If, on 


the other hand, the rule is made absolute, then the third stage is 
reached ; the case is reheard on the merits and may result in a 
. repetition of the former decree or in some variation of ic. 
Though in one aspect the result is the same whether the rule be 
discharged or on the re-hearing the original decree be repeated^ 
in law there is a material difference, for, in the latter case, the 
whole matter having been re-opened, there is a fresh decree. In 
the former case the parties are relegated to, and still rest on, the 
old decree. The order appropriate to a discharge of the rule is 
the rejection of the application as provided by section 626, Civil 
Procedure Code; and it is impossible to read Mr. Chandolai s 
judgment without being impressed with the idea that ho 
designedly chose his language so as to bring his order within 
■ His order is the application for review is rqjccteti. 

with costs/' and our opinion is that Mr. ChanduIaPs order was 
one passed in the second stage of the review proceedings on the 
hearing of the rule for a review, and not one in the third stage 
on the re-hearing of the whole case. 

'.f/' It follows from this that no appeal lay from the order of the 

14th of September 1903, and, as we have already indicated, that 
the proper procedure would be an appeal from the order of 20th' ' 

The 'difficulty in the way of an 'appeal from that order is that ' 
■fv:^ ; any'^ appeal now must be' considerably out of time* But that is 


j a defeefc. which caa be excused, if sufficient cause fce shovYu, but 
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ifc cannot be excused by us as we are not the proper Court to 
entertain that application. 

Mr. Shall has conceded, for the purpose of avoiding 
complication and additional expense, that the appeal to the 
District Court of A hmedabad should be treated as an appeal 
from the order of the 20th December 1902^ and not from that of 
the 14tli September 1908, This to some extent simplifies the 
matters, and the proper order for us now to pass is that we 
reverse the decree of the District Court of Ahiiiedabad, and 
send back the case in order that it may be there determined 
v/hetlier on the footing of the appeal being one from the order of 
the 20th of December 1902, it is one which should be admitted. 

The costs in the lower Court and in this Court will abide the 
result. 


VADILAi 

•'■FcTLOHAko^ 


Decree revereecl and case senl hash 


G. n. R. 


ORIGINAL CIVIL. 


Before Sir L, IL JeullnBf K.C.LD^i Chiefs Juatlce^ and Mr. Justice Jlatty, . 

■ ■ ■ ICOj. 

VADILAL SAKALCHAND and others (original Plaintipfs), Appel- Welnmni 

LANTS, V» G. F. BIJEDITT AND COAIPANY: ' (oeIGLNaL DEFENDANTS), ’ 

Respondents/"* 

Triple mark — Seller's design — Rif its of mam faetur or --Partnership — Disso^ 
lution-- Partner continuing the business— Right to sne in respect of trade 
marls* ' ■ . 

' ' ^ ' ' , ' '*■ , . , ' . , , 

In the year 1892 M designed a label for goods ox^dered by lx is firm 0* J. 

& Co. from J. F. A. & Co-^ the London manufacturers. The label consisted 
of a youtli and girl in fancy dress and goods beaiing the label became known 
in Bombay and np country as Jori Maid’ . , , 

By M’s request the name of 0. J. & Go. was' printed on the border of the 
label ill Persian and Ci-ujarati characters. 

In 1897, M’s partner having retired from the hnn, M, the 4th plaintifP, ■ 

contii^ned the ' biuiiiess of 0. J. & .'C'O'.,- with' the | other plaintiffs, under the 

^name? style and firni of V. & Co. ' ■, ■ , , , ■ , / - ^ il.di'l'"' ' = ■ ' 


^ Sint Ro. 205 of 190.3, Appeal No. 1371, 


B ' 
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y. & Co. then ordered goods bearing the label from B. W. A. & Co., in 
London, instriicfciiig them to placo on the border of the lal)el, the name of 
their firm, V. & Co., in English, Persian and Gujarati characters. 

In 1898, B. W. A. & Co., having become insolvent, the plaintifs imported 
goods, without the label, from B. & Co., the defendants, who had taken xip the 
business of B« W. A. Co. 

In 1899, the plaintiffs requested the defendants to arrange, if possible, to send 
out the goods under the Jori Mai ” labeh 

In 19u0, the defendants, having purchased from B« W. A. & Co, their 
rights under the label, proceeded to place it on goods manufactiirecl for and sold 
by them, leaving the border of the label blank, or ixLsertlng on the border, their 
own name, or, by special request, the names of the constituents, by whom the 
goods were ordered. 

It was not expressly agreed, that B. W. A. & Co. ^should not supply goods 
under the label to constitiiedts other than (he pluiritiffs. 

The lower Court held, alia, Q.) that the plahitifis had lost their right 
to the exclusive user of the label as against the defendants, and (2) that the 
plaintiffs were not entitled to the rights, if any, of the firm of C. J. & 
Co., to the label. 

On appeal, by the plaintiffs, 

Heldf the plaintiffs have failed to establish an exclusive right to the kbt.h 

In the absence of contract, a seller of goods has no exclusive right to a inaik, 
which merely denotes goods which he sells, even though he may have designed 
the mark himself. 

Such a mark may be a mere quality mark, indicating the reputation of the 
goods, iiTe.spective of the reputation of the seller. 

Obviously every trader being entitled, if not bound, to state truthfully' the 
qiiabty of the goods he sells, no one trader can restrain any other from 
exercising that right by a mark truthfully indicating quality. For neither cf 
the two grounds for protection exists in such case. Bis reputation is not 
injured and no deception is practised on the public* 

To give an exclusive right there must lie something further The mark must 
ameunt to a representation that 4he quality is wholly or in part due ta arid 
guaranteed by somj person or persons concerned in or connected with the origin 
or history of the goods. In such cases the public are invited to rely on the 
reputation of the persons denoted, and no ftler person can, without their 
authority, make such representation. It is a question of evidence in each 
whether there is false representation or not. 

ffeldi also, 

V ' ’ A trade mark, belonging to a firm, would, in the absence of express proTisipiis ^ ' 
to the contrary, as' part of 'the partnership assets, be availabie for any partner ; 
of that firm, carrying on that business. 

L V.' /otopHollowed, D&modar Mommjee 


j 


distinguished- ' 


( 2 ) ITareported^ 
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Appeal from Chaiiflavarkar^ J. 

In 1892. Maneckchaiid Morarjee, one ,bf the plaintiifs in this , 
suit^ designed a label for goods ordered by his firm^ Ohunilal 
Jamnadas^ from the London manufacturers, J. F. Aldridge & 
Co. 

The label consisted of a youth and girl in fancy dress and 
goods bearing the label became known in Bombay and up 
country as Jori Mal/^ 

By the plaintiffs^ request, the name of Chunilal Jamnadas was 
printed on the border of the label in Persian and Grujardti charac« 
ters. 

In 1896 the tirm of Ohunilal Jamnadas imported goods under 
the same label from B. l^lialley Ashwell and Company in 
London. 

In 1897^ the firm having dissolved partnership, the plaintifi 
M^meckchand continued the business of Chunilal Jamnadas, in 
partnership wiih Vadilal Sakalchand, Eunchordas Madhowji 
and Amilal Jadowji, the other plaintiffs, under the name, stvle 
. and firm of Vadihrl Sakalchand. 

In lvS97, the firm of Vadila! Sakalchand ordered goods under 
the label from B, Whalley Ashwell and '^Company, requesting 
them to place on the border of the label, the name of their firm, 
in English, Persian and Gujarati characters. 

In 1898, B. Whalley Ashwell and Cc?mpany having become 
insolvent, the plaintiffs imported goods, without the label, from 
the defendants Burditt and Company, wtio had taken up the 
buvsiness of B. Whalley Ashwell and Company. 

In 1899, the plaintiffs requested the defendants to arrange, if 
possible, to send out the goods under the Jori Mai ” label. 

In 1900, the defendants purchased from B. Whalley Ashwell 
and Company, their rights under the label. 

The defendants then proceeded to place the label on goods 
manufactured and sold by them, leaving the border of the label 
'■■'■■/blant, "on the border, ''their, own "names or, ' by special '" 

’^request, the names of the constituents, by whom the goods were 
ordered. ■ » ' * , 

; Oh the 2nd April, 1903, th^ plaintiffs a suit (being suit 
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(1) That tlie defendants maybe restrained by iiijiinction from iniporlirj 
into India or selling in India ainy- goods on wliicli is allixed tlie label aforesni 
or any otlier label, whicli is a colourable imitation of tlie plaintiffs lain 
aforesaid. 

(2) That tlie defendants may be ordered to account for and pay to tlie 
pliiintitis all profits made by them out of any goods imported or sold by 
beaxing the said label. 

(3) That the defendants may be ordered to pay the costs o£ this suit. 


Janline, with him Lowndes, for the plaintiffs 
The plaintiffs object in getting the Ladj^ and Gentleman ticket 
was to distingiiish his goods, from those of other merchants* The 
conception came from Maneckchand, the 4th plaintiff^ 
plaintiffs never used any other label. AshwelPs object in print- 
ing similar tickets in blank, was to use them, if successful, 
through other indentors, if the plaintiff’s orders olid The 
plaintiff* was not aware of this fact and is not boiiiiil by ih 
The firm of Chunilal Jamnadas dissolved partnership in 1S:;7. 
For the effect of this see Anookool Chuider Kund-jj v. Qn-ee'd'^ 
Emp*essT) and Sebastian on Trade marks’-L The right to the label 
passed to Manekchand, who continued the business* 




insolvency. The fact, that they did not object to the blank 
label is not material, because the label itself was a suflicieut 
indication, that the goods were those of the plaintiff. 

The label admittedly has a reputation and the defendaiit.s 
are not entitled to place goods, under the Lady and Gentleman 
ticket, in the same market as the plaintiff. 

Roherlson, with him Branson, for the defendants, b 

property of Ashwell and was partly designed 
by him. Even assuming that the label wojs originally tlic: 
property of Chunilal Jamnadas, which is denied^, the plaintili 
■ would not, in the absence of an assiu’nmcnt, have mw rjb-dit: 

■; in respect of it. Again the plaintiff, as the mere seller of goods, ^ 
not in any event claim an exclusive right against the 
: . manufacturer. Ssq HoHtmn v. Fmlay. Ward v, IMinsonS"^ , 









BOMBAY SEEIES. 


05 


VOL. XXX.l 

I#;::;;.;,,, v; 

After fcho in«olvencj^ of Whalley Ashweli & Co. ia 1898, tlie 
plamtifFs imported goods from the defendants without the labci. 
The correspondence between them shews that exclusive ov/ncr- 
ship was never alleged by the plaintiffs, at this time. Having, 
by their silence, induced the defendants to purchase the ticked" 

they are estopped from setting up an alleged right of ownership 

now* 

The defendants are the successors of B. Whalley Ashweli & 

Co. and have aecpiired through them, the right to place the label 

on tbeir goods. 

Chanda VAKKA ii, ,J. (after stating the facts). To sum up:— 

B. W. Ashweli & Co. had some print works exclusively engaged 
to them for India. They had piece-goods of different kinds 
manufactured for them and exported them to wholesale dealers 
in Bombay. Several of the dealers selected their oivn goods 
and the firm Chunilal Jamnadas made their selection. B. W. A. 

& Co. were asked by Chunilal J. to reserve the lady and gentle- 
man ticket for them exclusively, and sent a design compounded 
of the two separate pictures of B. W. A. & Co. B. W. Ashweli 
& Co. agreed to that, and the goods, sent to that firm exclusively, 
had the ticket stamped on them, with the name of Chunilal J. 
printed on the borders, in the English, Gujarati and Persian 
characters. At the same time, B. W. Ashweli & Co. put two 
small tickets by the side of the ticket. The goods imported 
came to be known in the Bombay market as '' Jori Mai •” and 
to be identified with Chunilal Jamnadas. That firm stopped in 
October 1897; it did not sell its good-will to any one; nor did 
it sell or purport to sell or assign its right to, or interest in the 
ticket. Had Chunilal Jamnadas any exclusive right of the 
kind now claimed by the plaintiffs, it is not probable that the 
firm woiild have lot so valuable an asset as the mark alone. 

Ihe plaintiffs then commenced to do business with B, "W. 

. Ashweli & ,Co., in the same way that Chunilal Jamnadas had 
done. B. W. Ashweli & Co. had to get the kind of piece-goods 
levanted by the ‘plaintiffs manufactured and they (B. W. Ashweli 
& Cp.) , had_engaged eeifain print j,wo,rks.;.^xclusive]y for, their f;) 

. use. JThis must have been \dQne.;by:.B.: W.. Ashweli & Co. on Afi 
their own risk and responsibility. -The plaintiffs imported, , a- ' 
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certain class of goods out of those exported by B*W*AsIiwell 
& Co*, who exported them to none else under the agreement 
with the plaintiffs. There were risk and expense on either side« 
It was under these circumstances that the lady and gentleman 
ticket was UvSed^ when B. W, Ashwell & Oo. became bankrupt, 
and the defendant took up their business. Ashwell would not 
let the deftndant use his tickets. The defendant had therefore 
to deal with the plaintiffs without the lady and gentleman ucket 
and was a long time arranging for AshweiFs permissi'm to use 
the old tic'kets. The plaintiffs kept on asking for the use of 
the old ticket on their goods, but, ar. the same time, they were 
content, to receive the goods from the defendant^ with other 
tickets on. They knew, whnt the hitch wa'^, and that the 
defendant wms trding to C'^me to an arrangement with Ashw-tih 
The plainbirts, therefore^ waited wibh{)Ut setting up an exclusive 
righ^ On one occasion the p’ain tiffs received frouj ihe defendant 
a eoiisigiuB^int, st iinp-d with the lady and gentleman ticket on 
the goods, with B. W. Ashwell & Cods name on it. And the 
goods so n^ceived were sold by the plaintiffs. For some time 
after the defendant had succeeded in getting an assignnn-nt of 
the right to use the old tickets from Ashwell, the plaintiffs 
continued to deal with the <lefendaiit and then broke off. And 
now having left the defendant in the lurch thej* say, that the 
lady and gentleman ticket which had been used on the goods 
imported by them^ first from B, W, Ashwell & Co., and after* 
wards from the defendant, has become exclusively theirs and 
that the defendant has no right to use it^ because they assert 
that it is their mark, identifying solely the goods imported by 
them. The facts of the case, as I have stated them, and as they 
are^ in my opinion, proved by the evidence, both oral and 
documentary, are wholly against the plaintiffs* claim* The 
plaintiffs’ conduct/ during, w^^hat I have nailed the interregriuiii ” 
the fact that the’firm Chunilal Jamnadas, when it dissolved^ 
neither by conduct, nor words, showed that it had a right of 
exclusive, ^ user, the hesitative manner in^ wdiich the witnesses- 
examined ';for the plaintiffs, spoke about the exclusive ideiitifica* < 
lion of _ the ticket with - the ’ plaintiffs’ name, while adniStting the 
user by plaintiffs of other labels for their goods ; the absence of 
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' .'■any 'testimony from up country -dealers and the noii-proclnctioii ■ 
of their letters ; the fact that B. W. Ashwell & Oo. took care to 
attach two smaller tickets' to the tickets in que.stioii with their. - 
name on them making' the design a compound matter^ in which 
they were interested jointly with those, whose names were 
printed on the blank borders of the picture ; the fact, moreover, 
that B. W« Ashwell & Co. on the one hand had certain print 
wnu'ks engaged exclusively by him for India, which meant the 
undertaking by them of considerable risk and expense^ that on 
the other hand, the plain tifis selected a certain class of goods for 
sale by them in the Bombay market and imported them from 
B. W. Ashwell & Co.j who reserved those goods exclusively to 
plaintiffs in tliat market, and that the lady and gentlf'maii 
ticket came, under the circumstances, to be reserved by B. W* 
Ashwell & Co. for the use at first of Chunilal Jamnadas and 
then of the plaintiffs— all this, in my opinion, leads to no other 
inference, than that the ticket wss not, and has not become 
the exclusive property of the plaintiffs^ goods. I attach no 
importance to the defendant's statement made in his defosition 
that he assumes that the ticket is well-known in the Bombay 
market in connection with the plaintiffs^ firms. I cannot act 
upon that statement as an a.lmission, when it is guardedly put 
forward as an assujuption. Upon the view most favourable to 
the plain iffs, on the ci cumstances ol' the case, the plaintitfs'* 
right canoot be higher than this, that the ticket was ihe joint 
concern of the parties, as long as they dealt with each <jther, and 
that when they coast d so to deal, each was at liberty to use rhe 
mark for his goods, provided he did not use the name of tl e other 
on the ticket. This view of the cuvse seems to me to be^t fit in 
with the conduct of either party. It explains, why plaintiffs 
acted as they did, during the period of the interregnum, and 
why they have failed to put into the witness-box some of their 
up country customers, or to produce their letters to show that 
the trade mark is known in the Indian market as exclusively 
tlieirs. It explains, on the other hand,, when plaintiffs ceased to 
deal with the defendant and begto. to import goods through 
Patuck from some one else using the lady, and. gentleman ticket, ' ; 
why 'the defendant took no, steps to 'assert his exclusive right* 
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The present case seems to me to resemble somewhat BoMnso^i 
w Finlay. Wa?d \\ Bobimoni^^ and is within the incidence of 
that decision. „ Here^j as there^, at the. time, of, the. 
coiiiiiiericement of the relations ■■ between the parties, no one of 
them had any right to the trade mark, whatever, a? connected 
'■te;wiiiithe.'pieee-g^ . Here, as there, the trada,,:iitark,„.: 

was adopted as the result of joint consultation between the 
l^arties. There it was proved, that the goods were quoted in the 
market as •^‘'EobinsoiVs^'^-) fost, as here, the goods arc alleged 
to be quoted as the plaintifish In Uohinson v. Finla^^^\ James, 
I, J., said : — The case is not like one depending on the relation 
of master and servant, or principal and agent, but is more like 
a partnership i that is. to say, the mark was adopted by persons 
joined in a matter in which they were interested jointly, 
not as master and servant, but by way of a partnership. 
Tije omis pfohandi is thrown upon the plaintiff in each case 
to prove that he has that monopoly and sole right which he 
alleges to use the marks or combination of marks^ and that the 
defendant is unlawfully using the same.” Baggallay, L. I, said: — 
^^It being clear upon the evidence that the designs were designs,,, 
in which all three were interested, it follow’-s that, upon the ter- 
mination of that adventure, none of the three could claim any title 
against the other/^ Bramwell, L. J., said: — Here was a com- 
pound matter which the parties agreed to, and upon coming to 
the arrangement which they did come to, they made no provision 
as to wdiat should happen wlien that arrangement ceased to exist 
between them, and the consequence is that each party must stand 
upon what one may call his natural rights under the circum- 
stances, that is to say, that each may do what he is not for- 
bidden to doF 

The findings on the issues were, Msr alia, as follow's 
(1) The jolaintiffs have been in the habit of importing into 
Bombay and selling piece-goods distinguished by the label an- 
^'0 tbe plain^^ but the . label on . the gnoils hacl, ■ ^ ^ 

two smaller tickets attached to it, containing B. W, A. iV Ca 
name till November 3898, besides the plaintifth have 
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cd the same quality of goods stamped with other labels and sold 
them as goods of their import and merchandise. 

intt^n T acquired a reputation 

“ f^rket as « Jori Mal,» but it is not proved that 

innhaAS^ha^^^'^ acquired that reputation, the evidence show- 
« lat they have sold the goods stamped with other.labels 
(.p Ihe conduct of the defendants is not calculated to deceive 

fii? 7^! plaintiffs are not entitled to the rights, if any, of the 
film of Chunilal Jamnadas to the said label. 

(5) The design was a suggestion of the plaintiffs borrowed 
fiom two separate tickets of B. W. Ashwell and Company The 
ticket IS known as the lady and gentleman ticket. 

(6) The plaintififs have lost their rights to the exclusive user of 
the ticket as against the defendant* 

(7) There is no estoppel* 

The suit was dismissed with costs. 

The plaintifis appealed. 

The following were the grounds of appeal mfer alia 
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( 1 ) the learnedJudge erred in lioldmo’ that iha i, i ^ 

reputation in connection with the plaintiffs- g^oods! 

plaintiffs sold gotdrTOderfieh!trlthefth”^tr*fs^ .evidence that the 

(3) That the leovL T , \ gentleman ticket. 

' partner Chunilal Sakalchand on the dissolution of'fi « J^^nadas and his 
■: das not having continued the business in Ihe goods Xh Z lady 

w*s „ „Hh a.. 

plaintifif^i 
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their general business capacity and integrity. The mark, which 
attracts custom, by indicating such reputation is entitled to 
protection, see Damodar Unttonsey v. EormusH Adarp^^K In the 
present case there was a joint adventure as in Be Jones Trade 
Marh'^^ but the correspondence shews that the contract was, that 
the ticket should be the exclusive property of Chunilal Jamnadas, 

Chunilal Jamnadas acquired a great reputation under the 
ticket. When the firm was dissolved, the retiring partner did 
not claim it. That partner’s interest in the trade mark accord- 
ingly passed to Maneckchand the 4th plaintiff, who continued 
the business, see Sebastian on Trade Marks(®h 

Branson, with him RoherUon, for the respondents (defend- 
ants) This is not a case of registering, but of using a Trade Mark. 
The law is wider, with reference to user, see In, re The Australian 
Wim Importers, The case of Hirsch v. Jonas^^^ applies. 

The lady and gentleman ticket merely indicated that the goods 
were manufactured by the defendants. The plaintiffs, as the 
sellers, could not have an exclusive right to the ticket, see BoUnson 
V. Finlay, Ward v. Bohinson^^K Even assuming that the plaintiffs 
were originally the owners, their conduct, after the insolvency of 
B. Whalley Ashwell and Company, estops them from setting up 
such ownership now. 

Lowndes, in reply, cited Massam v. Tlwrle/s Cattle Food 
Company'^K 

Batty, J. In this case the plaint alleges that the plaintiffs 
have been in the habit for some years of imijorting into Bom- 
bay and selling piece-goods, distinguished by a particular label 
placed on each piece of cloth and on the outside of the wrappers ; 
and that the plaintiffs’ goods bearing the label in question liave 
acquired a very great reputation in Bombay and up country 
and are known as the Jori Mai ” from the label. The principal 
feature of the label is a picture of a youth and girl, each in fancy 
costumes. The plaint proceeds to state that the plaintiffk 

' (1) Unreported. W (1889) 41 Oh. D. 278 at pp, 281, 282. ' ' 
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orders for goods sold with the label, were executed by Messrs* 
Ashwell & Oo*, whose successors in business are the defendants, 
and that recently the defendants have been importing and sell- 
ing in Bombay piece-goods -with a label which in its main fea- 
tures is an exact copy of the plaintiffs^ label. This conduct, as 
calculated to deceive purchasers into the belief that the defend- 
ants*^ goods are the plaintiffs’ well-known goods, and so to occa- 
sion great damage and loss to the plaintiffs, is characterized in 
the plaint as wrongful and forms the ground of this action. 

The prayers in the plaint are (1) for an injunction restrain- 
ing the defendants from importing and selling goods with 
the label in question or with any colourable imitation thereof, 
(2) for an account and recovery of profits made by such sales by 
defendants and (3) damages and such other relief as the case 
may require. 

The label used by the plaintiffs is A to the plaint. That 
used by the defendants is B. On the plaintifis^ label the name of 
their firm Amilal Jadowjee and Premchand Wadilal appears in 
English, Gujarati and Persian on the borders at the top^ bottom 
and side. The borders on defendants’ label are left blank. In 
every other respect the two labels appear to be indistinguishable. 

The defendants in their written statement alleged inter 
alia that the label referred to in the plaint was designed and 
printed by Messrs. Ashwell & Oo. and that it was their property, 
was used by them on goods manufactured and sold by them and 
was placed by them on goods indented for by their constituents 
when so required, and that the borders were filled up with the 
names and addresses of constituents who wished it : that the 
plaintiffs^ firm had such use of the ticket but without any agree- 
ment giving them any exclusive use thereof. The defendants 
also stated that Messrs. Ashwell & Co. ceased to do business and 
that as for about 18 months they refused to sell their tickets to 
the defendants except on one occasion, the defendants were un- 
able to use the label in question, and that ■ the plaintifis during 
that period made no claim to _ the label as:'of right, but requested 
the defendants to obtain the permission of 'Messrs. Ashwell &. Co. 
to the import of goods bearing that label ■ and are thus estopped 
■ from -disputing the right of the defendants as purchasers from, 
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Messrs, Asliwell & Co. of the right to use the label. The defend- 
ants further alleged that they bought from Messrs, Ashwell & Co. 
in June 1900^ the exclusive right to the use of the label and are 
owners thereof and have never agreed to give the exclusive use 
of the ticket to plaintiffs. The written statement admits that 
the defendants after supplying goods to plaintiff wdth the 
label A to the plaint^ cannot allow other dealers to use that label 
but asserts the right to use the ticket B with the borders filled 
in with their own or any names other than the plaintiffs, and 
also asserts that they and Messrs, Ashwell & Co, have used the 
label in question on many descriptions of goods sold and import- 
ed by them and not only on one particular class of goods, 

[His Lordship here referred to the issues, the findings upon 
them recorded by the lower Court and the grounds of appeal, 
and then went on ;— ] 

On one point, not set forth in the plaint, counsel for the 
appellants laid great stress in arguments. It is this. One of 
the present plaintiffs, Maneckchand Moraijee, wasS from 1892 
to 1897 a partner in a firm trading under the style of Ohuniial 
Jarnnadas and alleges that it was in 1892, when he was a mem- 
ber of that firm, that he selected the label in dispute to be at- 
tached to and sold with goods for w^hich he indented through 
Aldridge Salmon & Co. The appellants^ account of this is con- 
firmed by Exhibit T (p, 77) and by the evidence of T. R, Parukh, 
then salesman for Aldridge Salmon & Co,, and does not appear 
to be displaced by the contention for respondents that Exhibit T 
relates solely to tickets received from Ashwell & Co. For the 
passage referring to the return of selected specimens does net 
necessarily apply to the orders of Chunilal Jarnnadas, and the 
specific description of his requirements suggests, that the 
device he wanted was not one already supplied from England . 
for approval Moreover there is no evidence that the specie* 
men labels Aldridge Salmon & Co. had received Ymre obtained 
’ from Messrs, Ashwell & ;Co, ..It.may therefore be taken that 
the use of the device was Ane initiated Ey Morarjee. Gourisel for 
7 appellants contends- ■'that the" goods' sold " with" that' 

C label'. by Chunilal Jarnnadas, became associated wdtii the re« 
putation of that firm,-, and that, Maneckchand Morarjee as ,a late 








I 






BOMBAY SERIES. 


YOL. XXX.1 

partner of that firm and continuing business on the same pre- 
mises^ is entitled io the benefit of the reputation so acquired 
in connection with such goods and that the finding of the lower 
Court to the contrary is erroneous. 

The retiring partner in this case^ it is urged, has not con- 
tinued business on his own account and Manekchand Morarjee 
is therefore entitled to the benefit of the reputation which his 
firm had acquired. No argument has been adduced for the 
respondents to show that if Manekchand Morarjee is entitled 
to the exclusive use of the trade mark in dispute, any objection 
could be taken in this case to his instituting this suit in the 
name of the new firm of which he is a member. A trade mark 
belonging to a firm would in the absence of express provisions 
to the contrary, as part of the partnership assets, be available 
for any partner of that firm carrying on the business. Robin-* 
y. Finlay ; Concl^ v. MUeheU i Sebastian on Trade 
Marks, pp. 105 et seq and cases there cited. It is not suggested 
that in this case any provisions to the contrary had ever exist- 
ed and I therefore think that whatever rights the firm of Chu- 
nilal Jamnadas may have acquired in respect of the label in 
dispute, would, without formal assignment, be claimable by 
Manekchand Morarjee on behalf of his present firm. 

The important question remains whether that part of the 
label to which the defendants deny the plaintiffs^ right, indicates 
a reputation acquired for the goods by either or both of such 
firms. The name of the plaintiffs^ firm on the label is the only 
part of it which defendants admit to have any connection with 
the plaintiffs' reputation. And if plaintiffs fail to prove any- 
thing further, the mere fact that the rest of the device was of 
their own selection or invention, would not advance their case 
beyond that of the plaintiff in the case of EirscIiY* 

For in that case the i^laintifi, a cigar merchant, who had ordered 
supplies of cigars from a Havannah manufacturer, had himself 
furnished the device which he requested the manufacturer 
to affix to each box supplied, and which the manufacturer 
placed on the side of each box with his own name added. 


In 
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On the plaintiff bringing an action to restrain the maaufactnrer 
from selling any iDOxes having the label affixed^ Sir George 
Jessel M. R. refused an injunction^ observing that there was no 
contract that Genir, the manufacturer, should not supply cigars 
under this label to any one else. The concluding passage of his 
judgment runs as follows ;~ 


I can understand a ruan saying, ‘ I am not the acitial manufacturer of goods 
but the selector of goods, and my reputation for cleverness and selection is so 
great, that goods marked with a mark to show that they had been selected and 
approved of by me will fetch a higher price in the market.* If Mirsch had put 
oil the box ^ Gloria ds Inglaterra KatanmTi cigars, selected by EirscJi/ he 
might have had a case to prevent other people imitating that. It would show^ 
that the cigars selected were approved of by him. If he got a great reputation 
in that way, I cau understand he would have a right of protection for that 
which indicates to the public that the cigars -were selected and approved of by 
him. That is not his case. There is nothing on the boxes to show anything 
about Hirsch at all. All he says is that the trade knows this mark as denoting 
cigars sold by him, which I dare say it does, It ajipeavs co me at present that 
he has no case whatever, and there is no use my granting an injunction. I do 
not know whether he may make out a contract hereafter.*’ 


Thus, in the absence of contract, a seller of goods has no 
exclusive right to a mark which merely denotes goods which 
he sells, even though he may have designed the mark himself. 

Such a mark may be a mere quality-mark^ indicating the 
reputation of the goods irrespective of the reputation of the 
seller. 

Obviously every trader being entitled if not bound to state 
truthfully the quality of the goods he sells, no one trader can 
restrain any other from exercising that right by a mark truth- 
fully indicating quality. For neither of the two grounds for 
protection exists in such case. His reputation is not injured 
and no deception is practised on the public, 
s To give an exclusive right there i^ust be something 


I ' ; further. The mark must amount to a representation that the 
'wholly ■ or 'in"" part due to and' guaranteed" by'' 


person or_ persons concerned in, ’or connected with the origin,,/ j 
f:/' the' pu'bifc''^'''^^'ur¥"'iSfit'c^'d"’''^^^^^ 
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The only question then in this case is, whether the device in the 
label B is a false representation of this last mentioned character. 

It is a question of evidence in each case whether there is false 
representation or not.'^^ {Burgeu v. Burgess^^'^ and Lord Herscliell 
in Bediaway v. Banham-^). Pfirndfacie, the device itself does 
not purport to suggest any such I'epresentation. Being merely 
a picture of a youth and girl in fancy costume, the utmost it 
seems on the face of it to suggest in connection with the goods is 
that they may be used for the purpose of such or other costumes 
and will satisfy the public taste. It does not indicate any one as 
responsible for their attractiveness^ much less that they are the 
better for being sold by any individual firm. It does not even 
indicate any individual firm. Unquestionably the legends on 
the margins of the label A do perform that function. But 
then those legends are expressly omitted from the label B and 
defendants disclaim all intention to use them. 

But the appellants would contend that the pictorial part of 
the device is so identified in the mind of the public with the 
firm specified on the margins of label A as to form part and 
parcel of their commercial signature. It is of course a question 
of fact that could only be answered by evidence^ whether the 
figures in fancy dress are so associated by consumers with plaint- 
ifis’ firm that taken by themselves they would be recognised as a 
pictorial supplement or duplicate of their trading style. It must 
be noted that in the plaint which I have already quoted^ there is 
nothing to foreshadow the existence of any evidence to show 
that the reputation of the goods is in any manner or degree due 
to the connection of the plaintiffs^ firm with their origin or 
history. 

Paragraph 2 of the plaint states that the plaintiffs^ goods 
bearing tlie said labels have acqumed a very great I’eputation in 
Bombay md up country^ and are .known ' as the Jori Mai 
The first sentence mdicates a reputation due to the goods, 
not to the plaintiffs. The second suggests that the goods are 
enquired for not as' the plaintiffsV goods,' but simply as goods 
associated with a label indicating their, attractiveness and suit- ’ ■ 
ability for picturesque eoskimes. ,.The plaint makes no attempt, 
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to attribute the reputation of the goods., to aiiytMng'.' that ' the; 
plaintiffs^ firm has done, ..The inference that' suggests itself is. 
that the firm has deifived a reputation for the goods, but not that 
the goods have derived their reputation from the firm. The 
plaint indicates nothing on the part of the firm as having raised 
the goods in public estimation and there is nothing in the 
allegations to show that the plaintiffs can claim more credit for 
the value attached by tlie public to the goods^ than they could 
for the value attached to currency notes that may pass through 
their hands. 

With regard to the evidence in the case appellants' counsel 
was constrained to admit that it was aU equally bad. This is 
ascribed to the difficulty witnesses had in understanding what 
were the facts on which their evidence was required. But the 
question in issue was really a simple one, what was the 
fact of which the purchasing public required to be satisfied 
when enquiring for the goods in question and of which the 
label is accepted as a guarantee. And unless the answer was 
that the public insisted on ascertaining that the goods were 
bought from the plaintiffs^ firm, it would be valueless for the 
purposes of the claim. It was for the plaintiffs to show that any 
enquirers for the goods attached importance to that point. As 
observed by the lower Court no letters from up country con- 
stituents have been put in for this purpose. This is in itself a 
very significant fact. For it indicates that there is no evidence 
that any stress was laid on plaintiffs’ connection with the goods 
by purchasers who did not deal directly with the plaintiffs and 
v/Iio if they were not indifferent on the point would presumably 
have insisted on it. 

Purchasers in Bombay dealing with the firm direct^, of course 
knew that plaintiffs sold the goods in question. But that 
did not satisfy them ; and the evidence of the plaintiff Morarjee 
shows that customers objected to the goods when sold with 
another label— -not on the ground that they were not plaiutiffV ,,, 
goods— but on the ground that 'they were of inferior quality. 
Thus’ the label was taken as a; guarantee of quality, and 
, indifference was- shown to ' the fact that plaintiffs were the 
sellers*. Another witness, -Kessojee Sunder] ee, distinctly sajs 
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Hlie ierm Jori Mai conveys to the.pureliaser the idea of chocolate 
gooflsj black and other kinds of chintz/^ that is it designates the 
quality and not the seller. A third witness^ Megbji Jagjh says 
the ticket indicates the goods are “^assal^’ (excellent). 

Not a single witness cites an instance of the slightest import- 
ance being attached to the plaintiffs^ connection with them as 
sellers. Some stress has been laid upon the admission of the 
defendant that he assumes the ticket has been identified with 
the plaintiffs. But this adniission I think carries the plaintiffs^ 
case no further than that of tho cigar seller in Eirsch v. 
where the mark in question was known as denoting goods which 
the plaintiff* sold. 

It is argued for appellants that the public relies upon the 
reputation of a selling firm for its general business capacity and 
integrity as an assurance that full measure will be given; that 
the goods it sells will be in good condition and other similar 
advantages^ and that marks indicating such a reputation perform 
the functions of a signboard in attracting custom and are entitled 
to the same protection. 

But a signboard is localised and stationary and manifestly 
does not denote the repute attained in respect of any specific 
class of goods. It professes only to assert the repute attaching 
to the establishment in respect of all the goods in which it deals. 

It is for that purpose alone it is used by the seller and understood 
by tlie public^ and it connotes no proprietory or exclusive right 
in the reputation of any particular goods but only the conduct 
of the firm in respect of all its goods alike. But the plaintiffs do 
not profess or claim so to use the pictorial device now in question, 
and a trade-mark, as it cannot exist in gross^ is not capable of 
being so used and understood. The plaintiffs do not claim that 
they use the same device on all the goods they sell, so as to denote 
"merely that they sell the goods and that they alone are entitled 
to the credit for the way they carrj?' on the business of vselling. 
They claim the mark as asserting a something in favour of this 
particular class, of goods implying , that the qualities for which 
'those specific goods themselves stand in good, repute are in some 
>ay due to the plaintiffs^ exertions. If the ^ plaintiffs used the 

, (1) (1876)3,Cii,P-.5S4, _ , ; 
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same mark on all the goods and packag es they send out, they 
might then reasonably claim that the ;pnblic'lvnew the mark only 
to mean that these goods are sold by and can be bought from the 
plaintiffs^, and the public could attach to that representation what- 
ever value the plaintiffs^ reputation as salesmen might justify. 
But when plaintiffs ostensibly reserve the mark for one set of 
goods alone, they claim a reputation in respect of those goods 
apart and distinct from their own general reputation as sellers. 
And neither their plaint nor their evidence asserts any such 
special reputation in any way connecting them exclusively with 
the merits claimed for the goods. It would be very different if 
the exclusive right to the mark were claimed on the ground that 
it truthfully indicate:! the plaintiffs^ reputation^ not for their 
own general business^ but for their special connection with the 
repute of the goods. But the grounds above considered do not 
claim for plaintiffs any credit for the manufacture, importation 
or selection of the goods or on account of any exclusive right 
they have to sell them. The plaint it is true alleges that the 
plaintiffs have imported the goods. But neither the plaint nor 
the label B nor the arguments of counsel can suggest that the 
goods are any better on that account or that the public are in- 
formed of that fact by the label or are in any way affected 
by it. 

Appellants^ counsel has referred us to the case of Damodar 
RuUonsej/ Hormmji Arlarjee^^ an unreported ease, decided by 
Mr. Justice (afterwards Sir Arthur) Strachey in the first instance 
and confirmed on appeal by Sir Charles PaiTan and Mr. Justice 
Fulton, But that case is very clearly distinguishable from the 
present and that in the most essential points. For, in the first 
place, it was held in that case that the plaintiff with the knoW'- 
ledge and assent of Wills^ the manufacturer, represented the 
arrangement between them as giving him (the plaintiff) an absolute 
and independent right to use the designs against all other persons 
including Wills himself. The correspondence proved that Wills 
assented to this view of the agreement. The appellate Court 
held the' defendants tacitly admitted the plaintiff^ contention 
that they (defendants) had no right to use the brands under any 

(1) I/ureported, 
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circnmstances/^ In the present case^ however the plaintiffs 
allege no contract express or implied as the basis of their claim. 
In the next place Sir Arthur Strachey^s judgment in the case 
citecl^ lays great stress on the part the plaintiffs took in directing 
and regulating the preparation of the goods. The cigarettes/'^ 
says Sir Arthur Strachey, ivere selected hj/ the plaintiff in the 
sense that lie preserihed both hy descripAion and hj sample^ the hind 
and quality of tobacco and the size and mahe of the cigarettes and 
from time to time suggested improvements both in quality and mahe^^ 
And again : The popularity of the cigarettes is^ in my opinion^ 
due entirely to the exertions of the plaintiff, who is one of the 
greatest importers of tobacco in India, who has the most extent 
sive experience of the tastes of native smokers, who has given 
the cigarettes the advantages of name and design which his 
experience told him would probably attract customers ... He has 
thus 'become known everywhere as their sole importer/^ More- 
over the evidence of dealers was said to be conclusive that it was 
the importer and not the manufacturer on wdiom they relied. So 
in the appellate Oourt^s judgment Sir Charles Farran said ^^Not 
only did the plaintiff' give directions as to the kind of tobacco to 
be used in the cigarettes and as to the kind of boxes in which 
they were to be placed and as to the device which the boxes 
were to bear but he also corrected from time to time faults which 
Wills and Company fell into in manufacturing and packing the 
cigarettes for him/^ And Mr* Justice Fulton observed : the 
plaintiff^s name had become associated in the public mind with 
the importation of cigarettes bearing the device, &c, To the 
great body of purchasers the essential fact was that these were 
cheap cigarettes w^hich suited their taste and were imported by 
the plaintiffs under the devices, &c. These findings in my 
opinion very clearly differentiate the case cited from the present, 
in which plaintiffs have failed both in showing that the public 
relief 1 upon their good name as importers, , selectors or sellers, and 
also in suggesting any connection between tliemselves and th^se 
particular goods on which the public could have relied ns a guar- 
antee of the goods. The evidence in this' case at most shows that 
the goods, ^ first during the time'bf ^ Chunilal Jamuadas and; after-*^^, 
wards ^ ^ 
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tlic market as Jori Mai ; and the bare fact that the name of either 
or both of those firms had become known as the name of persons 
who sold tlic goods in question, is an utterly insiifScient ground 
for a claim to the exclusive right to a label which on its face 
indicates only the use for which the goods are suitable, and which 
has not been shown by evidence to be understood in any otlier 
sense by the public. No authority has been cited to us for the 
position that a seller merely because he sells goods is entitled 
exclusively to the reputation which the goods have acquired. 

The remarks of Lord Herschell in Birminglimn Vinegar Brewe7j 
Co. V. PowelB^\ to which we have been referred, have no bearing 
on this case, but treat of the very difierent rights of the manu- 
facturer of goods In the view taken of the plaintiffs' connection 
with the piece-goods sold by him, it is unnecessary to discuss 
the bearing and value of the evidence recorded as to the inaction 
of the plaintiffs when the labels now claimed by them were With- 
held by Ash well and Company. It suffices for the decision, of 
this particular ease that the plaintiffs have failed to show the 
label in dispute to bo a representation that the goods to which it 
is attached are goods which owe their reputation in any sense or 
degree to the plaintiffs. Fov these reasons the decree of the lower 
Court is confirmed and the appeal is dismissed with costs 
throughout. 

Jenkins, 0 . J. — I concur. 

Decree confirmed. 

Attorneys for appellants : — Messrs^ Bichidf 2IeTV)anii and 
Bomew ■ 

Attorneys for the respondents : Crawford^ Brown <5" 
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APPELLATE CIVIL. 

Before Sir L, II, Jenhins, K.C.I.B., Chief Justice, and Mr, Justice Batt-ij, 

EAMAPPA BHIKAPPx\ (oiuomAL Plaintief), Appellant, OANPAT 
ABA DHOLE astd another (original Defendants I and 3), Pespond- 
■entsA^. . 

Giuil Procedure Code {Act XIV of 1S8J), sections 17 and — Sziit against 

several defeniants — Some defendants residing outside the jurmlktlon of 
Court — Ohjeotion — Earliest opportunity — Acq^uiescence in the. institution 
of the Suit* 

PPiintiii filed a suit against tlireo defendants in tlio Oonrt at Sirsi. Defend- 
ant 1 lived witliin tlie jarisdiciion of tliat Oonrt and defendants % and 3 lived 
witbin the jurisdiction of the Court at Barsi. Plaintiff did not apply 
under section 17 of tlie Civil Procedure Code (Act XlV of 1882) for 
leave to sue defendants *2 and S : on tbe other band, those defendants, though 
they had taken an objection in their written statement that the Court had no 
jurisdiction, did not apply under section 20 of the Code. 

The Sirsi Court allowed the claim against defendants 2 and 3 who did not 
reside within its jarisdiction. 

On appeal b}’’ defendant 3 the District Jiulge set aside the decree on the 
ground of want of jurisdiciioii and ordered that the plaint be returned for 
presentation to the proper Court. 

The plaintiff having appealed against the said order, 

reversin g the order, that defendants 2 and 3 not having made any appli- 
cation under section 20 of tlie Civil Procedure Code (Act XIV of 1882;, they 
must be deemed to have acquiesced in the institution of the suit and the suit 
could not now be said to have been improperly instituted against thorn in 
the Sirsi Court. 

Appeal against an order passed by E. H. Leggatt, District' 
Judge of KarwdPj setting aside the decree of G, N* Kelkarq Sub- 
ordinate Judge of Sirsi, and directing the return of the plaint for 
presentation to the proper Court* 

The plaintiff filed a >suit against three defendants in the Court' 
of the Subordinate Judge of vSirsi for taking accounts with respect 
to goods supplied to the defendants and for the recovery of the 
balance that might be found due to him. In the plaint defench 
ant 1 was described as living at Sirsi aiid defendants 2 and 3 as ' 
living at Barsi# ‘ 

Defendant 1 answered that lie was not liable to the claim. ■ 

* Appeal from order iCo* I'c of 1904:, 
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' . ■ DefeiiLclaiits 2 and' 8 . contended, ^ inter that : as they ■ wera',, 

: residents 'o£:'Bai’si,..tlie.Sirsi. Court had no jurisdiction to entertain ■. 
the suit so far as they were concerned* 

The Subordinate Judge found that ho had jurisdiction to 
entertain the suit and allowed the claim to the extent or 
Rs, 3,057-4*6 against defendants 2 and 3^ dismissing it as against 
defendant!. 

On appeal by defendant 3 the pJudge held that the Court at 
Sirsi had no jurisdiction to entertain the suit. He^ theretore^ sot 
aside the decree and directed that the plaint be returned to 
plaintiff for presentation to the proper Court. 

The plaintiff preferred a second appeal against the said order 
and pending the second appeal the name of respondent 2 (defend™ 
ant 2) was struck off. 

NilkaidJi A SMves/imrkar for the appellant (plaintiff). 

P. P. Ekare for respondent 1 (defendant 1). 

Sumitra A, EathjangcU for respondent 3 (defendant 3). 

Jen.kinSj 0. J. The present suit is brought in the Sirsi Court 
against three defendants^ of whom one resides within the local 
limits of the Sirsi Court jurisdiction, the other two within that 
of the Barsi Court. 

The Barsi defendants contend that the Sirsi Oourt has no 
jurisdiction so far as they are concerned. 

But section 17 of the Civil Procedure Oode says that all suits 
therein referied to (and this falls within its operation) shall be 
instituted in a Oourt within the local limits of whose jurisdiction 
any of the defendants at the time of the commencement of the 
suit actually and voluntarily resides, provided that either the 
leave of the Court is given, or the defendants who do not reside 
or cany on business or personally ' work for gain acquiesce in 
such institution. 

The plaintiff did not obtain the leave of the Sirsi Court. 

The question is whether the Barsi defendants have acqiiiescecL 
In their written statement they took an objection that there was '' 
iio jurisdiction. But they made no application under section 20 
of the Civil Procedure Code, The last paragraph of that section 
provides that every application for stay of proceedings there- 
under-' shaii' ■be-- possible opportunity, and in 
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all cases before tlie issues are settled, and any defendanh not so 
applying s/iall he deemed to have acquiesced in the institution of 
the suit* 

No application was made under section 20. Therefore, the 
Bars! defendants must be deemed to have acquiesced in the insti« 
tiition of the suit, and the suit cannot now be said to have been 
improperly instituted against them in the Sirsi Court, 

We therefore reverse the order of the District Judge and send 
back the case to be determined on the merits. 

Costs of this appeal will be costs in the suit. 

B. E. Order reversed^ 


OEIGINAL CIVIL. 


Be f(n^e Mr. Justice BateJielor, 

MOTILAL PAETABOHAND, careyu^g ox business in the x.\me of 
KHITSALCHAND PARTABOHAND (plaixtiep), GOYINBEAM 
JEYCHAND, cAPvUyixa ox business ix the name of EAMBIJX 

Watering contracts— Agreement to pay differences— Siirroundhig ckenm* 
stances— Form of coyitr act not of moment— Contract Act (IX of 1872 
section SO — Bomhag Act III of 186S* 

The law which is contained in section 80 of the Contract Act (IX of 1872} 
and in Bombay Act HI of 1805, is that the Court must not only consider the 
terms in which the parties have chosen f.o embody their agreement, but miist 
look to the whole nature of the transaction or institution, whatever it may be, 
and must probe among all the surrounding circumstances, including the conduct 
of the parties, with a view to ascertain what in truth was the real intention 
or understanding between the parties to the bargain. The actual form of the 
contract is of little moment, for gamblers cannot be allowed to force the 
jurisdiofeion of the Courts by the expedient of inserting provisions .which might 
in. certain events become operative to compel the passing of property though 
neither party anticipated such a contingency. 

The Court should be astute to discover what in , fact was the common 
intention of both parties, and should db all , that is possible to see through the 
ostensible and apparent transaction into, tho underlying reality of the bargain. 


1905 . 

Ramaffa 

Ganpat. 


1905. 
April 8, 
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Suit to recover a mm of money from the defendant* 

|:::.:;:;:;:;phe:;:'plainid5 ' eued:to ^■■recover ' ^ 
alleging that the defendant had^ during the year 1901 A. D.^ 
entered into contract with the plaintifF for the purchase and sale 
of largo quantities of linseed; that the defendant failed to cany 
out his contracts for delivery of 3,250 cwts* of linseed whiclr 
became deliverable in September 1001, and that by reason of the 
defendant’s breach of contract the plaintiff sustained damages 
amounting to Es. 5,092-8-0. 

The defendant, in his written statement, contended inter edm^ 
that he did not enter into any contracts with the plaintiff, and 
that the alleged contracts if made at all were not real contracts but 
were niacle in respect ot‘ agreements of wager on the price of lin- 
seed and that it was not the intention of either the plaintiff or 
defendant that any linseed should be delivered under the said 
agreement but it was their common intention that diff’erenccs 
only between the contract price and the price fixed by the punch 
on the due date should be paid and received, 

Davaf, with Saiiccs (acting Advocate General), for the plaintiff. 

Robertson^ with Imerarity^ for the defendant-. 

Ba.tcb:eloe, J.*-— The plaintiff and the defendant are Marwari 
traders in a large \yaj of business, and in this suit the plaintiff 
claims Rs. 5,092-8-0 as damages for breach of contracts for the 
sale and delivery of linseed. The contracts in question are 
seven in number, Exs. A to G, ranging in date from 11th 
March to 7th Jfay 1901, and purport to be forward contracts 
for the delivery of linseed between the bUh aii!.] 2Sth September 
1901, that is, the Bhadarva vaida of the Samvat year 1957. 
The plaint sets out that, under these contracts, deducting a 
sale made by the plaintiff' under the contract Ex. H, 3,250 cwts. * 
of linseed became deliverable by defendant to plaintiff* in 
Bhadarva 1957 ; that owing to defendant’s failure to fulfil the 
contracts, plaintiff had suffered the damage above stated j and 
that though repeated demands for payment had been made 
■ the defendant failed to make any compensation to the plaintiff. 

In Ms 'Written statement- the defendant denied that fee had ■■ 
, entered into the alleged contracts with the plaintiff, 'aiid ' 
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wore^ mere -wagering agreements unenforceable in law. Ifc 

was pleaded; further; that the plaintilf had not called on the Motilal 

defendant to give delivery on the due datC; and had never Gotindrasi 

tendered the price of the linseed. Finally it was denied that 

the plaintiff had suffered the damage complained of or any 

damage; and the market rates of linseed adopted in the plaint 

"were challenged by the defendant 

The following are the issues on which the parties went 
to trial 

1. Whether the defendaxit agreed to buy and sell from and to the plaintiH 
linseed as alleged in X5ara. 3 of the plaint ? 

2. "Whetber, if so, the plaintifl: over demanded delivery of the said linseed ? 

3. Whether the xdaiutiff was ready and willing to perform his part of the 
contract ? 

4. Whether the plaintiff has suffered the damage alleged or any part thereof ? 

5. Whether the said contracts, if entered into ab all, were not wagering 

■: eontractsP , ■ ■ ■ ' 

On the first issue™whether the defendant agreed to sell to 
the plaintiff the b^SSO cwts. of linseed — I am of opinion that 
the plaintiff lias clearly established his case. The evidence 
showS; and I understand that the fact is not disputed; 
that at the time these contracts purport to have been 
made; the defendant's munim at Bombay was one Jagannath 
Mautri; and that in June 1901 he absconded from Bombay taking 
with him the books and papers of the firm. A warrant was ob- 
tained for his arrest; and; being subsequently induced to surren- 
der; he was taken down to Hyderabad (Deccan); the defendant's 
principal seat of business; and was there tried and convicted. 

Now the contracts Exs. A to G are made on the usual printed 
form with manuscript additions; and purport to be signed by 
Jagannath Mantri for the • defendant’s firm. The witness^ 
Subhanchand Sijamnal; who was then the plaintifi^s munim but 
is no longer in plaintiff^s employment, identifies the signature 
of Jagannath. It is true that he never actually saw Jagannath 
signing his name; but he was familiar with the signature and 
I cannot doubt that the identification is satisfactory. And the 
witness'’' proves ^furthex”; that; in accordance with the practice of ' - ■, 
hi$^ firm; the. signatures were duIy'''teriBed when the contracts , 

were accepted. -Of the seven contracts^. Exs. A^ B and E were . " ■ 

, 4 '' ‘ ",;v ;■ ' ‘ 
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made by |}laiiitifF on behalf of his constituent Hiralal Ratanchandj, 
Ex. 0 was made on behalf 'of.SangidasBikhanchandj and Exs. 

F and G were entered into on the plain tiff own behalf* In the 
plaintiff‘’s Boda-vahi (register of contracts) we have the eorres- 
ponding entries Exs. I to 0. I have no doubt that the books are 
correctly kept; and these entries corroborate Subhanchand^s 
evidence as to the authenticity of the contracts. Further 
suj3port to this part of the plaintiff‘ts case is furnished by Exs. 
4 and 6; the Matas of Hiralal and Sangidas^ who arc credited 
with the differences due to them. Then there is the evidence 
of the broker^ Gopal Jenarayan, who upon this point is unshaken 
in cross-examination^ who is fortified by the book entiy Ex. Z, 
and who deposes that the contract Ex. 0 was made through him 
by the defendant and was signed by Jaganoath in his presence. 
It is not suggested that the contract Ex. G can reasonably be put 
upon any difterent footing from the other contracts sued upon. 
Again we have the three contracts^ A 7^ which are admitted by 
defendants witness Surajmal Nihalehand to be signed by 
Jagannath; and if these signatures be compared with' the 
signatures on the contracts in suit, they will be found to agree. 

Against all this evidence nothing tangible is even alleged 

■ by the defendant; who has not chosen to come to Bombay to 
defend this suit. In the opening paragraph of the written 

■ statement there is indeed a vague denial that these contracts 
were made, but, if the written statement be read as a whole, it 
would seem that this denial is a f ro forma allegation and that 
the real defence was intended to he grounded on other con- 
siderations. And this view is strengthened by the course adopted 
in argument: Mr. Eobertson, for the defendant, contending that 
the contracts, though made by Jagannath, would not be binding 
on the defendant. Of course it is perfectly competent to the 
defendant to rely upon alternative defences, but it is noticeable 
that an attitude of mere negation is the only position that tlie 
defendant can assume upon the question of the authentieity of 
Jagannath’s signatures upon these contracts. In other w^ords it 
is not alleged that any one could have forged Jagannatlis 
signature; on the contrary, ,\vhatever misfeasance 'is 'imputed, is'"’ 
imputed^ _ to ^ Jagamiatb< himself, and the real argument is that, , 
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assu’aiing' the signatures to be genuine, the contracts are not 
enforceable against the defendant, I find as. a fact that the 
contracts in suit were signed by Jagannath. 'As to the contention 
that no obligation was imposed on the defendant by Jagannath^s 
e:^eciition of these contracts, it is unfortunate in the first place 
that no hint of this defence is to be found in the written state- 
ment* Then it is to be observed that Jagannath was admittedly 
the defendant^s munim for the Bombay business, and I need not 
seek to attach to the word munim any farther significance than 
is conveyed by Mr. Robertson^s own paraphrase of managing 
ageiit/^ Whatever be the particular form of words chosen for a 
transaction, the fact is indisputable that for the purposes of 
the defendant's trade in Bombay Jagannath the defendant. 

He was the defendant^s agent and representative^ whom 
the defendant held out as empowered to transact all business 
on his behalf. And, in spite of attempted denials on the 
plaintifi'^s behalf, the defendant’s own mmirn^ Ghunilal Salegram, 
the deeds Exs. A5 and A6 produced by him, and the defend-- 
ant’s witness Surajmal jNilialchand prove incontestably that 
linseed was one of the ordinary articles of commerce in which 
the defendant’s filrm was dealing. As I have said, the defendant 
does not appear personally to resist this claim, and there 
is literally no evidence to suggest that these contracts, whatever- 
may be their true chartictcr, were made by Jagannath either in 
excess of his authority or in violation of his master’s orders. 

Mr. Davar, for the plaintiff, has commented upon the fac5 that 
certain books and letters of defendant’s firm which should be 
produceable ‘.have not been produced^ and though I think the 
importance of this circumstance may be easily exaggerated, it is 
not a matter which can be wholly overlooked. On the evidence • 

it is, ill my opinion, manifest that in entering into these contracts i 
Jagannath was doing just that olass, of acts which he was 
ostensibly placed by defendant in Bombay , for the purpose of 
doing. Nor is there any evidence to show that Jagannath ■ 

' was aetirig for his own benefit, as opposed 'to -the benefit of his ' :v,b.v 
master. These facts being so, I can,;entertain' no doubt .that 
these contracts of Jagannath bind his principal, the defendant / / 
Authority for this bpinidn is, I think, supplied by Mmtmgnm vy, - ^ 
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SIriila mv\ Eulen v. Great Firgall Cousolidaled In this 
latter case Collins, IL U.^ cites and explains the passage, wliicli 
he calls the on the subject, from the judgment of 

Willes J. in Bamiek v. English Joint Slock Bank There the 
principle is thus stated The master is answerable for every 
such wrong of the servant or agent as is committed in the course 
of the service and for the masteris benefit, though no express 
command or privity of the master be proved... .♦.It may bo said 
that the master has not authorised the act. It is true, he has not 
authorised the particular act, but ho has put the agent in his 
place to do that class of acts, and he must be answerable for the 
manner in which the agent has conducted himself in doing the 
business which it was the act of his master to place him inE 
Now it seems to me quite clear upon the facts of this case that 
the acts of Jagannath fall within this principle and are biriding 
upon the defendant* 

The second and third issues have not been separately argued 
at any length. They are really involved in the fifth issue which 
is the point upon which the whole case turns and which I shall 
discuss in a moment. Exhibits T and U, extracts from the 
plaintiffs Register, are adduced to prove that on the 25th and 
27th September letters of demand were sent to the defendant, 
and for the purposes of this issue I will hold that these letters 
were really despatched. But it is certain that they did not 
reach tlie defendant, and in any case the capital question remains 
whether they demanded delivery or merely the payment of 
differences. I may say briefly that if the plaintiff* succeeded on 
the issue as to wagering, I think he should succeed also on this 
issue, but not otherwise. 

Similar remarks are applicable to the .third issue. If the 
contracts were genuine commercial transactions, then I should 
hold that the plaintiff was ready and willing to perform his part. 
For his own affirmation to this effect need not be distrusted, and 
his cash book shows that on the due date he was in possession of 
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as to tlie damages 


rostponing for a moment the fourth issue 
claimable, I am now brought to the crucial question in the case, 
that is, whether the contracts in suit were hona fide dealings 
for the sale and deliveiy of goods, or were merely wagering 
agreements on differences;, in other words bets upon the rise and 
fall of the market. This is a question of fact, and the only 
legal principle that I can call in aid is that admittedly the 
burden of proof lies on the defendant. In other respects this 
case, like every other case of facts, must depend on its own 
evidence, and a study of the reported decisions can afford little 
help except as indicating the classes of facts upon which the 
Courts have based their judgments. The law upon the subject 
which is contained in section 30 of the Contract Act and in Act 
III of 1865 is, I take it, this, that you must not only consider 
the terms in which the parties have chosen to embody their 
agreement : you must look to the whole nature of the transaction 
or institution, whatever it may be : and you must probe among 
all the surrounding circumstances, including the conduct of the 
parties, with a view to ascertain what in truth was the real 
intention or understanding between the parties to the bargain. 
The actual form of the contract is of little moment, for gamblers 
cannot be allowed to force the jurisdiction of the Courts by the 
expedient of inserting provisions which might in certain events 
become operative to compel the passing of property though 
neither party anticipated such a contingency: see Universal 
Stock Hicchange v. Sirachari per Lord Herschell, the decision 
of the Privy Council in Kong Yee Tmie ^ Go, v. Lowjee Nanjee ' 
and BosM TalahsJii v. Shah TJjamsi Vclsi Mr. Davar, 
for whose able and interesting address I desire in passing to 
express my acknowledgments, has insisted upon the indisputable 
distinction which exists between mere speculation and wagei-ing, 
and has laid particular stress upon Parran J.^s judgment in IL 

Tod v. LaMmidas Pimhotamdas^'^^^^ which w^as approved by the 
-appeal Court in BosM TdahMs ' But lam not aware that,' 
except perhaps in one passage, Parran, J., has laid down the law 
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more favourably to the plaintiff than appears from the decisions 
to which I have already made reference* The particular passage 
in question is where the learned Judge says that the contracts 
are not wagering contracts unless it be the intention of both 
contracting parties, at the time of entering into the contracts, 
under no circumstances to call £01% or give delivery from or to each 
other* It may perhaps be doubted whether the phrase under 
no circumstances, which does not appear to have been prominent* 
ly brought before the Court of Appeal in Talakslii^B case^^^j, 

is not rather an overstatement of the requirements of the law ; 
and upon this point I would refer to the decision in In re Gieve'^K 
That was a cavso where the contract in terms gave the buyer an 
option to demand delivery upon the payment of a small excess 
commission. It was arguecDthat, even if the contracts were for 
the payment of differences only; the power in either party to turn 
them into real contracts by insisting upon deliveiy prevented 
them from being wagering contracts, but the Court of Appeal 
disallowed the contention » in the simple and decisive language 
of Lindley, M, R., such a contract does not escape the taint of 
wagering; ^*it is a gaming transaction plus something else^' : it 
was a bargain for differences plus an option to purchase. And 
the other Lords Justices were not less emphatic, Rigby L. J. observ- 
ing : The very condition that it is to be optional for the 
purchaser to take up the stock shows that he is not bound to do 
so. He may do so if he chooses, by paying an extra sum, but 
not otherwise. This, therefore, is a contract for tlie payment of 
differences, and for nothing 'else. No doubt those conditions arc 
put in to make it appear that they are intended to protect the selh 
irig broker, but I am glad to say they are not sufficient to blind 
this Court to the real nature of the transaction, which was that 
there was no intention whatever to deliver or accept stock. I 
must not be understood as affirming that Farran J/ s view is irre* 
concileable with these pronouncements ; it is enough to say that I 
follow the law as it is stated by the Lords Justices. I may add 
that the authorities 'which I have cited appear to me to require that 
the Courts shall be astute to discover what in fact ^vas the common 
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inteHtioa of : both parties^ '.aticl shall .do' all that is, possible , to :,.'See: 
through the ostensible .and apparent transaetion into the underly- 
ing reality of the bargain* Vfith, regard to Sassoon, v ToIce)%se^(^\ 
where the defence of wagering was not allowed^ . I ; may observe 
tlnit in that case the plaintiffs were mere brokers^ and could not 
be assumed to know the intentions of the contracting principals | 
moreover it was held as a fact that 9D per cent, of Ihe business 
wa,s and that deliveiy to a very considerable extent 

took place. kSo in Forget v. Ostign^^^\ there was an actual purchase 
oi' the comiiiodity, namely shares^ and the defendant actually 
received divideiKls* As to JjtulMa Frasad v, Lalnian''^'> that 
apparently merely follows the judgment of Farran^ J*, in JJI Tod 
v. LahJmidaB^‘^\ audit would seem that neither Yee Lone and 
Go. V, Zotojee''^'^ nor In re Gieve'^^ was brought to the consideration 
of the Court. The ca>se of Eshoor Soss w Y enhatasnlha 
supports the view v/hicli I have taken, and, so far as a decision 
on one set of facts can infliicaiee a decisioii on another set of facts, 
makes against the acceptance of the present plaintiff’s story. For 
the judgment of Parker, J., proceeds mainly upon the footing that 
the question discussed between the parties was the payment of 
differences, not the passing of the Government paper, and that, 
though the plaintiff had been long engaged in these transactions, 
he had only given delivery on one single occasion. 

Now before going to the facts of this case I may interpolate 
here such notice as seems necessary of Mr. liobertsonVi contention 
that ill any event the defendant is not answerable upon the suit 
of the plaintiff since plaintiff was a mere agent acting on behalf 
of up-country constituents whose claims have been settled. This 
remark, however^ applies only to a part of the contracts in suit, 
and even as to them I confess my inability to discover its legal 
significance. In so far as the plaintiff was an agent, he was acting 
on behalf of undisclosed principals, of whom nothing was known 
until the witnesses in this case were examined. Here the 


93 THE INDIAN LAW REPORTS. [VOL, IXX. 

3905. plaintifl’is .TOiiig as a principal and under section 230 sub-section 
(2) of the Contract Act it appears to me that his suit is competent. 

observations I pass to consider the facts in the case 
in the light of the principles and authorities which I have set out 
above. In the words of Lord Hobhouse in Iloizj Tee Lone’s casefi-', 
I have to see whether the circumstances are such as to warrant 
the legal inference that the partie.s never intended any actual 
tran.sfer of goods at all, but only to pay or receive money accord- 
ing as the market price of the goods .should vary from the 
contract price at the due date. Now whatever else may be .said, 
it mast, I think, be admitted that in this case the question is not 
at fii’st .sight easy of solution, and it seems to me desirable to 
record that the conclusion at which I have arrived has been 
reached only after anxious considei'ation. On the evidence, taken 
as a whole, it cannot be seriously doubted that whatever be the 
character of those particular contracts, contracts of similar form 
were commonly made in the Marva,ri bazar in Sam vat 1957 with 
no intention of giving or taking delivery of linseed, but with the 
.sole object of gambling on differences. On the other hand, it 
must be confessed that this case does not present certain signi- 
ficant indicia, which in other cases have induced the Courts to 
concede the defence of wagering. In Kon^ Tee Lone’s caseW^ for 
instance, the transactions in question were extravagantly out of 
proportion to the genuine commercial resources of the parties, 
and in Loshi Talahsli’s case(^3 the contracts were made at Dholei’a 
in Broach cotton, a commodity which never found its way either 
by production or delivery to Dholera, But here it cannot be 
pretended that the purchase of 3,000 odd cwt. of linseed was 
beyond the range of the defendant’s capabilities or that the 
requisite quantity of the commodity could not easily have been 
obtained in Bombay. At the same time, these of course arc not 
the only evidences of wagering, and I have to scrutinise all the 
circumstances of this case in accordance with the principle.s above 
enunciated. In the first place I would call attention to Ex. 

S, which is a statement prepared from the plaintiff’s books shelv- 
ing his transactions in linseed for the years 1957 to 1959. I do 

(1) (1901) 29 Cal. 461 j 3 Eoia. L. B, (81 (1699) 24 Boni, 227 : 1 Bora, L. B. 
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■ 'noi /attribute ' miicb: . weight to the ' dealings, in lOSSj, for ' by,'. ' .that, , 
.time thev|)lai may .have reconsidered- his position and.vinayv' 
have determined to put himself on the right side of the law. 
Unfortunately the accounts for years prior to 1957 are not 
forthcoming^ but as this result appears to be mainljr due to the 
defendant's neglect to call for them in time^ the absence of these 
books is not a matter which it would be fair to press against the 
plaintift”. Taking, then, the years 1957 and 1958, we find that 
during that period the plaintiff purchased for himself and for 
various customers nearly 3| lakhs cwts. of linseed^ a quantity of 
which I shall not exaggerate the value in estimating it at Es. 30 
lakhs. In respect of these enormous purchases the only linseed 
actually delivered was the comparative trifle of Ij219-J- cwts, plus 
1,000 cwts. in 195S, And this delivery was in itself exceptional, 
inasmuch as in 1957 it was made, not to Marvari purchasers upon 
a native vaida transaction, but to the European firm of Volkart 
Brothers for the April-May delivery. Haying regard to Ex* 
A1 I am not prepared to disallow Mr. Davar's contention that 
this delivery was given in respect of a forward contract, but 
it must none the less be observed that the original contract has 
not been produced by the plaintiff. It appears, further, that the 
couimission paid on this contract was at a different rate from the 
commission charged on contracts with Marvaris, and I do not think 
that this isolated and exceptional act of small delivery throws 
very much light upon the character of the plaintiffs general 
transactions. And in the same way the small delivery in 1958 
appears also to have been made entirely to European firms. It 
may indeed be said that to a large extent the other contracts 
were discharged by cross-contracts entered into on the palki adat 
system of commission agency ; but still there i-emain the facts 
that business of this sort would be highly speculative and that 
there was a very large balance of deliverable linseed-~ 2 ;?’ 0 ., 48,500 
cwts.— which in fact was never delivered. It is not inconsistent 
with the defence that there may have been a small amount of 
genuine business done in the Marvari bazar, for that circumstance, 
when w'eighed against the enormous contracts not completed by 
delivery, would raise but a slight presumption in the plaintiff^s 
favoiit* ’ It is adipitted_ that the only, /linseed which plaiptilf. 
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acluilly b‘'i4 in hau'l Jariag 1357 was a suiali qiianljity of 500 
cwts., wbieh bears an almost infinitesimal proportion to tlie 
aiiiouiits iiiitler contract, Ex» b shows that for the three 
, vatda'B in 1357 the, balances, deliverable by or to the plantiff were 
4,750 cwts. in Magser, 13,000 i.*i Vaishak, and 5,750 in bliadarva ; 
and the plaintiff himself deposes that the sums due in respect of 
all these b dances were settled by the payment of differences* 

it is to be observed that the plaintiff has no goclown or 
warehouse in which to store linseed. He says that he was in 
the habit of storing his goods with his three miikadatm^ but none 
of the mnhadams is called to corroborate him, and the fact that 
he was and is without a storehouse possesses some significance in 
the light of all the other evidence. 

The contracts in suit purport to be made ‘'^according to office 
terms/' a somewhat obscure e^jpression which is not explained 
by the evidence on the record. One witness indeed, Surajmal 
Nihalehand, interprets the words as meaning that if delivery is 
insisted on, it must be given j but ho admits that he speaks only 
from hearsay, and I am not disposed to attach much importance 
to his view. Bob whether he be rigiit or wrong, the plaintiff 
himself acknowledges that he for his part is entirely ignorant of 
the meaning of the phrase, and this ignorance has furaished 
Mr. Robertson with at least one argument which impresses me 
as sound, I think I need not do more than notice the ovor« 
ingenious theory that since this phrase is not defined, it is 
impossible to say that the contract has been broken ; that is too 
refined a suggestion to bear much weight; but there is great- 
force in the inference that the ignorance nnlitates 

against the reality of the contracts. For in each ease the 
contract bears on its face this limitation that it- is made 
according to office terms" a limitation which is also found 
in the hundreds of other similar contracts entered into by tli6 
, plaintiff. But it is difficult to suppose^ if these were genuine 
mercantile transactions, that the plaintiff would not have inform- 
ed himself of the meaning of a limitation upon which mJgl)t 
depend lakhs of rupees. '' On, the other hand the diffleuity nt 
^ once 'disappears if we. adopt, the hypothesis that both parties 
. ' #ere gambling, and that the actual form of the contract' w^a u: 

* mere cloak to disguise their intentions. 
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Next I will consider the conduct’ of the parties, a very 3905* 
important guide in cases of this sort where one has to collect a Motoai. 
common intention from indieia which must necessarily be some« aovmmAH- 
what imperfect or inconclusive. If these contracts were com- 
mercial transactionSj delivery had to bo made to the plaintiff by 
the 2Sth September 1901. Jagannath, the defendant’s 
had absconded in June, and I am quite clear that this absconding 
was perfectly well-known through the length and breadth of the 
Slarrari Bazar, But the plaintiff stands by and makes no sign 
till, if wc accept his own version^ the 25th September, On that 
day and on the 29th September he says that he sent letters of 
reminder to the‘ defendant’s Bombay office, and he i*efer>s to the 
extracts from his Register. (Exhibits T and TJ). But the letters are 
not produced, though, the del:’e^dant^s Bombay office being cioscd,, 
they were returned to the plaintiff. This non«pro(luction seems 
to me an important matter, for if the letters were really written 
and were now produced, they might conceivably^ affect the case 
unfavourably to the plaintifL Moreover, if we accept the 
Registers, they show that the letters to the defendant were some 
among a great many letters written to other clients of the 
plaintiff^s firm upon similar contracts, contracts which were , 

clearly discharged by the payment of differences. It is difficult 
to resist the suspicion that the letters themselves were mere 
calls to pay difiereiiees, and not demands for delivery. Then . 

upon the evidence recorded I am satisfied that the plaintiff 
neither personally nor by deputy made any call upon the 
defendant's munms when they were in Bombay for the pur- 
pose of settling the defendant’s affairs after the disappearance 
of Jagannath, Passing from these occurrences, the nest sign 
of activity which plaintiff professes to have displayed is , . 

that, after the expiry of the due date^ he instructed his 
Hyderabad mmim^ Lakhmichand, to dun the defendant for ■ 

the debt. But no I4ter to or from Lakh rnichand is produced, „ ' . . 

and Lakliinichand himself is not called as a witness. Thus' . '■ pp';- / 

the first authentic demand made by the , plaintiff is that convey ed ' ''/V;:;"-'",' ^ 

by his attornayV letter^ Exhibit Y, dated 19 th November 19o8, 

'that is, over two years subsequent to 'the accrual of the obiiga- , "’by 
feion» That letter demands the payment of Rs. 5/09 due:;,'.; ^ 
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by yon (the clefeBdant^s' firm) to them at foot of your account 
wifcli them m respect of linseed tra^saetions;’ The letter does 
not suggest that any prior demand had ever been made* And it 
is important to notice how the sum claimed was arrived at* It is 
calculated not upon the difference betvreen the agreed price and 
the market rate on the date of delivery^ but on the difference 
between the agreed price and the rate fixed by the Marwari 
pmeli for the settlement of forward contracts. It is clearly 
proved that this rate is an arbitrary rate fixed by the Marwari 
dealers from 10 to 30 days after the expiry of the due date. In 
this particular case it is further established that the Marwari 
rate was appreciably lower than the market rate prevailing on 
the 28th September and Mr. Davar expressly takes the posi- 
tion that the Marwari rates are fixed low 'with the object of 
softening the losses of those who are on the wrong side of the 
market; so that it would have been to plaintiff^s interest to 
adopt the market rate as the basis of his calculations. That 
he did not do so, and that he took the jpmck rate as thc 
measure of his damages^ seems to me to afibrd a plain indication : 
that the parties never intended to pass property in actual goods* 
It may be said that this position is weakened by the fact 
that^ in corresponding contracts in cotton, rates are also fixed 
by the Cotton Dealer^s Association ; but I do not think that 
there is any real analogy between the two cases inasmucli as 
the Cotton Association admittedly fixes its rates in the sole 
endeavour to arrive as near as may be at the actual market 
rates, Here^ however^ the rate arbitrarily fixed hy the Mar-' 
wari panch was only Rs. 9-11-9 per ewt,^ while the evidenct 
proves, despite the plaintifi^s disclaimer, that the real price was 
never under Es* 10 about the dates in question. It must be 
acknowledged that the defendant's conduct has not been whollj^ 
satisfactory, and a great deal of Mr. Davar^s criticism is nc'; 
easy to answer. At the same time I arn clearly of opinion tlia'; ; 
in this respect the case against the defendant looks a great der 
_worse than it really is. I will concede that it is probable that \i ' 

,tp the last moment the defendant ■was uncertain whether ii;|‘ 
_should resist this claim or not. But that, I think, is the irons t tlii ;- b 
and..that.does.mpt appear, to io be nf veiw 
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a^dlte^h «pon the record that these debts are reckoned 
tl j o t the Mamari Bazar, and I have no doubt 

that a Marwan merchant may find reasons for submitting to such 
emanus quite apart from the question whether they are enforee- 

t this defendant has omitted to appear 

s trial, and his absence has rightly exposed him to rather 

learned counsel for the 
LiTstVl r remembered that the defendant 

diWe 1 -r^ knowledge of the matters in 

spute, and It does not appear that he would be in a position 

thfchT r f * 1 ^- those 

tWe ] ^ d^^ded in the plaintiff’s favour, I think 

I dTnoMl carelessness on his part, but 

I do not think that he can properly be charged with bad aith 
or waconceaWtof facte. Both his were pot fate 

the yitaess box, a»d both answered candidly and readily all the 

questions asked Of them. Nor do I doubt the honesty or good 
fai h of the instructions given to Mr. Eobertson upon the 

eained counsel professed himself eager to obtain any adjourn- 
ment which might seem desirable to the Court for the purpose of 
securing furAer documentary evidence. In other re^ecl the 
most damaging act of the defendant’s was connected with his 
application to postpone the trial of the suit, for in this application 
a certificate was tendered from the Surgeon to H H. the 
Nizam s Body-guard to the effect that the mmm Chunilal was 
i^uffering from acute dysentery. On my refusing to grant an 

; 0 Hyderabad and has attended Court throughout the trial 

being apparently in the best of health. How in my opinion 
tortnous conduct of this kind deserves severe reprobation, but I 
should run the risk of doing injustice if I allowed such a con- 
sideration to influence me beyond a fair degree. Nothing is to 
be gained by shutting one’s eyes to the fact, which I conceive 
M not likely to be disputed by any one of competent experience * ^ 

nrjeTTtr ^ ^ am dealing a dishonest ' 

pretence of this kind would be regarded- merely as a piece of 
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The depositions of the witnesses may be considered shortly 
as, in my opinion, their general effect ]s too clear to call for any , 
elaborate discussion* The most favourable construction which: 
the plaintiff could ask me to put upon this evidence is thaty 
under the contracts, if delivery had been insisted on, it would 
have had to be given. In my judgment, however, this proposi- 
tion is not established; and even if it* were established, then 
In re Gieve(^'^ indicates that it would not assist the plaintiff if the 
fact is — as I find the fact to be — that the giving or taking of 
delivery was never within the eonteraplatioii of cither of the 
parties. The plaintiff himself admits that in the overwhelming 
majority of similar contracts made by him in 1957 and 1958 
settlement was made, not by delivery, but by the payment of 
differences or by counter-contracts. He suggests, and his learned 
counsel adopts the suggestion, that this was a mere accident 
happening through particular and (I suppose) exceptional 
circumstances ; but the evidence satisfies me, on the contrary, 
tliat this was the normal, regular and intended course of the 
transactions. The only witness whom plaintiff’ has elected to 
call by way of corroborating him is the broker Gopal Jenarayan, 
and he wms summoned to prove only the genuineness of the 
contract (Ex. C,), In cross-examination, however, by Mr* Robert- 
son, he so far favours the plaintiff^s case as to say that if the 
seller has goods in his possession, he is bound to give delivery. 
But it would seem that he is speaking hypothetically or con- 
jeetnrally, for he cannot distinctly specify any case of delivery, 
and accounts for his inability naturally enough by observing that, 
as he is merely a broker, it is no business of his to watch 
deliveries. I would notice also his first answer in cross-exami- 
nation The panch rate was for outstanding contracts, Lc., 
those not already settled : that is the usual custom for outstand- 
ing contracts/"' 

On the other hand, the evidence called by the defendarifc to 
discharge the burden of proving that these were gaming transae-* 
tiom appears to me entitled to' respect and belief. Vasaiitpal 
Javercbaiid, the 'muuim of the , important firm of Gadiiml 
Qumanmal, is in an exceptionally ...good position to'kiiow wliat 
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, sii:ch :COEfcracfes .really rnean^. and his "interest is clearly; ' td '.i'epre 
;..: S;eE:fc:them;.;aH.;hr>nest mercantile 'transact^^ But lie saj^s im .the; 
emphatic .language .that delivery- never was either., ..made 
or expected* He corroborates the defendant's munims that after 
Jagannath s absconding no one came on behalf of plaintiff to 
make any claim before the defendant’s representatives. It is 
true that he contradicts the mnnms as to whether Jagannath 
left any books behind in the shop ; but upon this point I feel 
sure that the munims are right, and that Vasantpal, who has 
no special reason to remember the precise time when the books 
were recovered, is committing an error of recollection. As to 
the nature of the contracts, Vasantpal is directly supported by 
Ham Karan Magniram and Rajbax E-amlal, both mnnims of 
Marvari firms to whom neither ignorance nor partiality can be 
attributed. This evidence leaves no room for reasonable doubt 
as to what is the real character of transactions such as these in 
suit ; whether for that reason or another its admissibility is 
challenged by Mr. Davar on the ground that the witnesses speak 
only to res i)Uer alios ackw I have overruled the objection 
principally because I am of opinion that in this class of suits it 
would be almost idle to expect to get at the truth unless the Court 
takes the widest possible outlook consistent with the provisions 
of the Indian Evidence Act ; otherwise the result would be that 
the statute could be violated with impunity by the simple and 
habitual device of cloaking wmgers in the guise of contracts. In 
admitting this evidence as to the real character of precisely 
similar agreements made under the same conditions of time and 
place and circumstance I do not think that I am unduly strain- 
ing the provisions of the Evidence xiet, c.y., section 7, and I may 
call in aid a passage from, the judgment of Jenkins, OJ., hi Boslii 
TfdahsJii^s case^^'* ; there the learned Chief Justice, in speaking of 
the siiiToanding circumstances^^ of the agreements in that ease 
says that these circumstances and the position of the parties 
and ike Mslor^ of chalmgs of this class are legitimate, though not 
exclusive, matters for our investigation 'intb' the true intention 
of the parties/’ The words which I have italicised fortify my 
opinion that Mr. Davaris objection ought not to prevaiL _ 


TIio remaining witnesses scarcely demand separate notice. 
Bachulal Navalchancl is not^ witness in whom I can place 
confidence, and I therefore omit his deposition' from consideration. 
Snrajmal Nihalchand also; is' not an' impressive; 'witness, 
suspect that the main object which he kept before liis mind in 
the witness box was the expediency of saying nothing wdiich 
could ever damage his legal position in regard to his own con- 
tracts. The mmiimSy Chunilal and Raoji (or ISIayakji), are of 
course interested parties, but it is due to them to say that, ex- 
cluding the formers pretence of illness already referred to, I 
can discover no reason why they should be distrusted. Through- 
out a long and somewhat severe cross-examination their answers 
were always given readily and candidly, and though it may be 
that they know more of their master^s linseed contracts than they 
profess^ yet I think they are entitled to the description of 
substantially truthful witnesses. 

Upon the whole, then, after the best consideration that I can 
give to all the evidence, I hold it to be distinctly proved that in 
the contracts in suit neither party ever intended to give or 
receive delivery, but both parties intended to settle by the paj - 
ment and receipt of differences. In other words, the contracts 
were mere wagering transactions, and this suit must fail. With 
regard to costs, I am sitting as a judge to administer the law and 
I cannot enter into nice questions concerning the comparative 
moral culpability of the parties. I see no reason why the usual 
rule should not be followed. The defendant has succeeded on 
the first issue. The defendant will bear one-fifth of plaintiffs 
costs, and plaintiff will pay four-fifth of the clefendanf s costs 
and all his own costs. 

It remains only to add that, if I had found in plaintiff’s 
favour on the fifth issue, I should have awarded him the damages 
claimed' since these are. less than the sum which wmuld be re*« 
coverable on the difference between the agreed price and the 
market rate prevailing on the due date. 
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APPELLATE CIVIL. 

Befo/e Mr, Justice Bussell and Mr* Justice BaUi/». 

TRIMBAKBAO ANANBRAO MANTEI (oeiginal Opposekt), Appellant, 
BABVANTRAO J^-ARAYANRAO MAHTEI (oeigia’al Applicant), 

■ -.'vEeSPONDENT/^ 

Pensions' Act {XXIII of 1871\ section Buit — Execution jp?weedmgs 

^Payment of annuity charged on Baranjdm Imids — Llahility of the son of the 
grantor to mahe ihcjgaymcM — Partition of family proiyerty — Income of a Bar an- 
jam, village ‘^Oo7iciliation agreement — Pelchhan AgrlcidtwriBts' Belief Act 
{X VII of 18791 section Ut-Becrec* 

A conciliation agreement was filed in Court on the 16tli June 1882 undoy 
section 44 of the Bekklian Agriculturists’ Belief Act (XYII of 1S79). It effected 
partition of family property between two brothers, k and K. Under the 
agreement A undertook to pay to N Es. 456-0-6 every year, and for the con- 
venience of the parties this was to come out of the Baranjdm lands which had 


July 25 « 


^ Appeal No. 73 of 1904, 

t Section 4 of the Pensions’ Act runs as follows : — 

Except as hereinafter provided, no Civil Court shall entertain any suit relating to 
any pension or grant ef niciicy or land revenue conferred or made bv the British or 
any former Government, whatever may have been the consicleiation for any suuh pen- 
sion or grantj. and whatever may have been the nature of the payment, claim or right 
for which such pension or grant may have been substituted.” 

J Bekkhan Agriculturists’ Belief Act (XVII of 1879) sections 43 and 44 run as 
follows — 

43. If on tlio day on which the case is first hoard by the Conciliator, or on any 
subsequent day to which he may adjourn the hearing, the parties come to any agree- 
ment, either finally disposing of the matter or for referring it to arbitration, such 
agreement shall be forthwith reduced to writing, and shall be read and explained to 
the parties, and shall be signed or, otherwise authenticated by the Conciliator and tho 
parties respectively, 

44. When the agreement is one finally disposing of the matter, the ConeiHator 

shall fomvard the same in original to the Court of the Subordinate Judge of lowest 
grade having Jurisdiction in the place where the agriculturist who is a party Iherefco 
resides | ' ’ , ’ , ' ^ 

and shall at the same time deliver to each of the parties a written notice to 
show cause before such Judge, within one month from the date of such ddlvery, why 
such agreement ought not to be filed in such Court.. ^ 

The Court which receives the agreement shall, -aiter,, the expiry of the said period of . 
one month, unless cause has been shown a» aforesaid* order such agreement to be filed 5 
and it shall then take effect as if it were a decree df the said Court passed on the day 
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'fallen to tlie share of A. The payment was, regularly made during the life4ime of 
A, and after his death, T, the son of l,contiiniied to make the payment till 1899, 

' When ■he. stopped makiag any' more payment. B, the son of ,w.ho had , ■clied,';; 
then hied a darhliast to enforce the i^ayment of 1899*1900. T objected to this 
darkhast on two grounds : (1) that a certificate under the Pensions’ Act (XXIII 
of iS71) was necessary ; and (2) that A ’s interest having terminated with his 
death, the Saranjam. must be considered as a fresh grant to the son who was not 
liable to continue the payment. 

Meld^ (1) that a certificate under the Pensions’ Act (XXIII of 1871) was not 
necessary, for the word suit " in section 4s of the Act does not include execu- 
tion proceedings. 

Yajiram Y* MtxnchordjU^) 

Heidf (2) that A was a trustee in respect of the Es. 456-0-6 for Xarayan, the 
obligation to pay which would attach to the succeeding holders of the Saranjim 
and it followed that N and his descendants would have the right to call upon A 
and his descendants to account for their management of the Saranjjlm and pay 
to them Bs. 456-0-6 per annum. 

A consent decree can only be set aside upon the same grounds as an agree- 
ment can be set aside, e.y., fraud or mistake or misrepresentation. 

Per Batty, Ji— ‘‘ A Court executing a decree cannot question the jurisdiction 
of the Court which passed it.” 

The present application in no way affects property falling within the 
purview of the Pensions’ Act, but seeks enforcement against the general assets 
of the judgment-debtor whose liability under the decree is not made a charge 
on the Saranjdm or cash allowance at all. That liability appears to have been 
imposed and accepted not as eifiecting any partition of the Saranjdm property, 
but for the purpose of effecting equality in the partition of non-Saranjim pro- 
perty, the Saraujdm property being merely indicated as a fund available to the 
defendant for the purpose of discharging that liability.” 


Appeal from an order passed by Vaman M. Bodas, First Class 
Subordinate Judge at Sat^ra. 

One Kaghunatbrao died in 1873, leaving behind him two sons 
Anandrao and Earayanrao. The family estate consisted of the 
Saranjam village of Islampur and other property. The two 
brothers were living jointly. Soon after, quarrels sprang up 
between Anandrao and Narayanrao, which led up to the concilia- 
tion agreement between them, which was filed in Court on the 
16th «Tune 1882, under section 44 of the Dekkhan Agriculfcuiiste^ 
Relief Act (XVlI of 1879). The agreement effected partition of 
the family property. One of the items to he partitioned was the 
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income of the Saranjdm village of Islampur. The arrangement 
as to it was that Anandrao was to pay Rs. 466-0-6 every year to 
NarayanraOj and this sum was mentioned to come ‘‘'out of the 
cash collections, at the village of Isldmpur.” 

Anandrao used to make the .agreed payment to Narayanrao 
til! his (Anandrao’s) death in 1886, after that, his son, Trimhakrao 
continued to make the payment till 1899 ; after 1899, however, 
Trimhakrao refused to make any payment, 

ISarayanrao having died, his son Balvantrao filed a darhJmt 
(No. 509 of 1901) to execute the conciliation agreement, which, 
under section 44 of the Dekkhan Agriculturists’ Relief Act, 1879, 
had the force of a Civil Court’s decree, and to recover Rs. 456-0-6 
for 1899-1900. 

Trimhakrao then applied to the Collector to recommend Govern- 
ment to resume and re-grant the Saranj am to him. This the 
Collector declined to do, and passed the following order : — 

“ On inquiry I find that on the death of Anandrao the name of his sen was 
entered in the Government records in 1886 as Saran jdmdar by the Mamlatddr as 
a matter of form, but no orders of Government were, taken and the Samnjim 
was not formally resumed and re-granted free of incumbrances. 

“ It would apparently be possible for Government to now resume it and re- 
grant it free of incumbinnoes, but I am not inclined to recommend thorn to do 
so for the purpose of assisting Trimhakrao to evade the payment of an allowance 
which he continued to pay without objection for 14 years, after his 
succession.” 


The Subordinate Judge in whose Court the application for 
execution was filed, directed the execution to " proceed for the 
recovery of the sum claimed.” 

Trimhakrao appealed to the High Court. 

Vamdeo J, Kiriikar (with Chitnis and Motilal and NiUantha 
Jtmaram), for the appellant : — 

The decree was passed between the appellant’s father Anand- 
rao and the respondent’s father Narayanrao. The appellant was 
not a party to it. Therefore, the provision in the decree about 
,, the payment of Rs. 456-0-6 out of the cash revenue from Isl4m- 

upon the appellant. It 
■ was binding cnly during Anandrao’s.iife-time, as he had only a iife 
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By tlie payment of Es. 456-0-6 till 1899 the defendant is not 
estopped from contending that the provision in the decree cannot 
be executed against him. He is entitled to hold the Saranjam 
free from any incumbrance created by his father. The Judge has 
misunderstood the scope and object of the Collector's order 
(Exhibit 19). It cannot be said that Government declined to 
permit the appellant to enjoy the Saranj4m as on a fresh grants 
free from encumbrances. The order was not passed by Govern- 
ment. The tenure of the property was not altered thereby. 

As the present application is in respect of Saranjam property, a 
certificate under the Pensions’ Act is necessary^ 


Bramon (with him M, B, Cliaulal and C» A, Bele)^ for the re- 
spondent : — 

The appellant paid the amount to the respondent's father and 
after his death to the respondent^ from 1885 till 1899, He did 
not take any steps to have the provision in the decree set aside 
or modified. Validity of a decree of which execution is sought 
cannot be disputed in execution proceedings. See CUntammi 

V. ChmiarmnS^^ 

Since the passing of the Collector's order (Exhibit 19), no 
application v/as made by the appellant to alter the status. If the 
order was wrong, he ought to have applied to Government. There 
was no resumption and fresh grcint free from incumbrances to 
the appellant. The Collector declined to permit him to enjoy the 
Saranj4,ni as on a fresh grant, and he is to enjoy it by right of 
succession in the same way as other property of Anandrao’s. 

Under the decree Warayanrao got less than Triinbakrao got 
out of non-Saranj^m income. So Es. 4f56-0«6 were agreed to be 
paid to Narayanrao out of the cash revenue of Isidmpur, as the 
appellant has taken the benefit of the partition decree, ho must 
take the burden also. 

The'sum is not^ made'a""charge'"on the''”'Saranj4m.' 'The'’ pro«' 

/Vision in the decree merely indicates' the source from which the 
slim is to be paid. The respondent does not seek to recover the 
amount from the income of Saranjaai, but., by attachment and sal©' 
of appellant’s moveable property* • Hence, a certificate under the 
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Pensions' Adfe is not iieeessaryl Besides, a certificate is necessary 
only when a claim is to be established By ;a snit*.. , See seetioiis,'.';.:^^^^ 
and 6 of the Pensions^ Act^ 1871.' ■ 

Vasudeo J. Kirtihar^ in reply The Court executing a decree 
can go into the question whether, the Court has jurisdiction to 
pass it, Bhagwantappa V. VishwanathS^^ 

RusselLj J. — ^The deci^ee sought to be executed herein is a 
conciliation agreement filed in Court on 16th June 1882 under 
section 44 of the Dekkhan Agriculturists' Belief Act^ 1879. It 
effected partition of family property between two brothers, 
Narajmn and Anandrao Mantri of IsMmpur, who were joint.' 
The present appellant is Trimbak, son of Anandrao, and the 
respondent is Balwant, son of Narayan. [His Lordship read the 
material parts of the agreement,] One of the items to be parti- 
tioned was the income of the Saranjam village of IsMmpur. Out of 
that Anandrao was to pay every year Ks. 456-0-6 to Narayan. 
They are both dead. It is admitted that till 1899 the payment 
was duly made during their lives and even afterwards by Trimbak 
to Narayan. The present Darkhast is by Balwant to enforce 
payment for 1899-1900. 

The first objection is that a certificate under the Pensions^ Act 
is necessary. 

As to this we are of opinion that the Pensions Act XXIII of 
1871 does not apply ; for the word suit in section 4 does not 
include execution proceedings^ see Vctjiram v. BanchordjP'> where 
Jardine, L, says (page 735): We are of opinion that, if the 
Legislature had intended this consequence, it would have amplified 
the words of section 11 so as to include such property mentioned 
in section 4 as is. not specified in section 11. The Act is to bo 
construed strictly—iJij^eji v. — and its operation is not to 

be extended further than the language requires/' 

^ The next objection is that Anandrao^s interest having termp' 
Hated with his death, the Saranjam must be considered as a 
fresh grant to his SOB, and that the 'latter 'is not bound by the 
decree and liable to continue the yearly payment. 

: ci) (1904) 2B Bom. (5 Bom. U B. 842, , 

C© (1892) U Bm^ 781, p. 7S5. ' M '(187^)' 1 Bom. 
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Ifc appears from tlia above agreement) that the ineome from 
Saranjam lands came to about Es. 9,367 and from non-Saranjam 
sources to about Es.. 7,590; Narayaii' was to get Rs. 3,029 out 
of the latter. It was purely for the convenience of the brothers 
that Es. 455-0-6 were to come out of the Saranjam lands of 
IsMmpiir. Narayan, in his application for execution, asks that 
if the defendant does not pay Es. 456-0-6, &c., the same may be 
realized by attachment and sale of the defendant’s moveable 
property at Islampnr and paid to him. 

By Exhibit 19, the order of the Collector of Satara, dated 
3rd October 1903 (which his Lordship read), the Collector 
declined to recommend Government to resume and re-grant their 
Saranjam for the purpose of assisting Trimbakrao to evade the 
payment of an allowance which he continued to -pay without 
objection for 14 years, after his succession. We refer to 
this because—as appears below— the Civil Courts, in dealing with 
Saranjams, must have regard to the rules laid down by Govern- 
ment. 

It is necessary to consider the position of Anandrao, defendant’s 
father, towards his brother ISTarayan. 

In Ramclianira v. Venhatrao^^^ y it is laid down ^Hhat it is 
for the Government to determine how Saranjams are to be held 
and inherited, and that, if the Civil Courts had jurisdiction over 
claims relating to Saranjams^ they would be bound to determine 
such claims according to the rules laid down by the Government/^ 
IS^ow the orders of Government are that the Saranjam shall not be 
sub-divided, but that the obligation of the holder to maintain the 
younger members of his family shall be strictly enforced, Nairne^s 
Revenue Hand-book (Edn. of 1872), page 346, paragraphs 13, 14. 
See Moreshwar v. Kmliaha^^'*, In Narai/m v. it was 

held that the defendant's possession, being admittedly one for 
management subject to the rights of the shares to receive their 
respective shares in the profits of the village, was the possession 
of a trustee of such profits. The plaintiff was, therefore, entitled 
to have an account taken of the management of the village by 
the defendant, and there was no limit to the period over which 
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, . ;:tlie.:rac0oiiiits sho'iild extend ■ oilier.'' than the' limits stated' In'the 
plaint. ■ , 

Again Saranjams are only prmd facie impartible^ the holders 
being required to make a suitable provision for their younger 
brothers^ MadJirntm In the present ease Ananclrao 

was -a/irastee in respect of the Es. 456-0-6 for Narayaiij 
the obligation to pay which would attach to the succeeding 
holders of the Saranjam and it follows that Narayan 
and his descendants would have the right to call upon 
Anandrao and his descendants to account for their management 
of the Saranjam and pay to them the Rs. 456-0-6 per annum. The 
case, it seems, is analogous to Piri&i Pal v, Thahir Jewahir^-^, 
where it was held that where a judgment of the Judicial Com- 
mittee in 1879 declared that the defendant to a suit brought in 
1865 held the villages in suit in trust for the joint family to 
which he belonged, and as a joint family governed by the Mitak- 
shara, and decreed that the defendant do cause the said villages 
and the proceeds thereof to be managed, dealt with and applied 
accordingly : the Courts below were precluded from holding in 
subsequent suits that such defendant held the said villages as an 
integral impartible estate according to the rule of primogeniture 
without the said trust, or from declaring that the plaintiff was 
entitled to have his share allotted on partition^ to be held by him 
as sub-proprietor to the defendant. 

In the present case the Rs. 456-0-6 per annum was not allotted 
to Narayan on the partition, but Anandrao simply (for valuable 
consideration) declares himself and his successor after him a 
trustee of that sum for Narayan and his successors. Instead of 
paying Narayan a sum down, Anandrao agrees to pay him so 
much a year out of the income of the Saranjam. There seems to 
be no reason why this Court should not give effect to such an 
arrangement, and we cannot find anything in the nature of 
Saranjams to prevent it. 

Another ground upon which the plaintiff is entitled to succeed 
is that the decree which is referred to was one hy comeni. So 
long as that decree stands, it is incumbent upon the Court to 
execute it. It constituted an agreement between Anandrao and , 
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his toother Narayan and can only be set aside upon the same 
grounds as an agreement can he set asi lo, e. fraud or mistake 
or misrepresentation* See per Lord Esher, M« K., in The Beli<^ 
and re Sonth Amerieau and Mexiecm Gompan^^^K 
For the above reasons we confirm the decretal order of the 
lower Court with costs. 

Battt, J. I would add that under the rulings in Oliogald v. 
Trueman^^\ KashirsJiet v. Ramd^^, Gh^>ntmia% v. Gh%ntam'X‘iii!^^\ and 
cases there cifocb a Court executing a decree cannot question the 
jurisdiction of the Court which' passed it. The case of Blag^^ 
tointappa v. Vishwa}iath^^\ cited by the appellants pleader, follows 
that of Ckogalal v. Trneman'^^\ and only shows that a Court to which 
a dricroe is sent, can, before it becomes the Court executing the 
dccrecj consider the jurisdiction of the Court which passed it, so 
tliat, if not satisfied on the point, it may decline to become the 
Court executing the decree, in which case the parties must go 
back to the Court which passed the decree. That case has no 
application here. Moreover, the present application in no way 
atfects property falling within the purview of the Pensions^ Act, 
but seeks enforcement against the general assets of the judgment- 
debtor whovse liability under the decree is not made a charge on 
the Saranjam or cash allowance at all. That liability appears to 
have been imposed and accepted not as effecting any partition of 
the Saranjam property, but for the purpose of effecting equality 
in the partition of non-Saranjam property, the Saranjam property 
being merely indicated as a fund available to the defendant for 
the purpose of discharging that liability. The appellant has 
failed to show that the execution sought can be resisted on the 
grounds above considered or on any other ground. I concur in ^ 
dismissing the appeal with costs. 

- — ^ - • Jppml Sismimd^ • 

,(P {1885) 10 P. B. 101 at p. 165. (^) (1835) 10 Bom. Go. 

^ (‘2) [1805 j 1 CK 37. . m .(38901 22 Bom. 475. , . " 

iSj (1883) 7 Bom. 481. (6) (1904) 2B Bom. 378 5 0 Bom. L, E. 
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APPELLATE OIVIL. 


Mr ,J/. Jenkm$, K.G.LE,^ Chief Jii^stleef and 3£f\ Jmtwe A&imu ' 

.E'AMAYA. bin /SITBATA and anotiiee- (osiarcirAL Depbsdahts ,4 .and t0'> , 
, ' Appelbahts, % DBYAPPA Q,ANPAYA '(obiginal Plaintiff), Ies?:,; 
A;.:pondbnt«’*' , 

JEvidenee taken in a par.tlevMr loay^Gonseuf of parties — Jarisilotlon 

of the Com-t, 

In a suit to recover claiiiages for wrongful diversion bj tlie defendants of tiiO 
course of a brook, tlie Subordinate Judge, at tbe desire of both the parties, 
proceeded to the spot of the diversion, made inspection and examined witnesses 
on the spot. The depositions of the witnesses were taken down in vernacular 
by a clerk of the Court. On going through the ovidoncs the Subordinate Judge 
dismissed the suit, holding that tho defendants had not divovtol the course of 
the brook and tiie plaintiff had not siilfered any damage. The plaintiff appealed 
and raised a preliminary objection to the procedure of the Subordinate Judge. 
The Judge in apperd held that the Subordinate Judge’s i‘)roC3dur0 vitiated the 
decision and reversed the decree and remanded the suit for tidal on the merits. 

On second appeal by tho defendants against the order of remand, 

Heidi reversing the decree of the Judge and restoring the appeal to the file, that 
the parties, if so minded, may ordinarily agree that evidence shall be taken in a 
particular way and it is a common experience that parties do agree that evidence 
in one suit shall be treated as evidence in another. .That is not a matter which 
can bo said to affect the jurisdiction of the Court.^, It is merely that parties 
allow certain materials to be used as evidence which apart from their consent 
cannot be so used. 

AppExIL from an order of remand passed by 0. C. Boyd^ 
District Judge of Kanara^ reversing the decree of G. N. Kelkar^ 
Subordinate Judge of Sirsi, and remanding the suit for trial on 
the merits. 

The plaintiff sued to recover Rs. 3,500 as damages for wrong- 
ful diversion by the defendants of the course of .a brook which 
ran through, tho lands of the parties. The defendants denied 
that they had diverted the course of the brook and contended 
that the plaintiff had not suffered any damage. The Subordi- 
nate J iidge, at the desire of both the parties, proceeded to the 
viilago " where the lands were situate, made inspection and 
examined a number of wituessAs ' whose depositions were taken. '' ' 
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down in vernacular by his kdrk6n. With the said materials 
added to the proceedings in the Court the Subordinate Judge 
held that the defendants had not diverted the course of the 
brook and that the plaintiff had not suSered any damagk* He^ 
therefore^ dismissed the suit. 

The plaintiff appealed and at the hearing of the appeal urged 
a preliminary objection that the greater part of the evidence 
was not taken by the Subordinate Judge in his Court and so his 
decision based as it was on such illegally admitted evidence 
sliould be set aside. As to the procedure adopted by the Sob- 
orclloato Judge the plaintiff* raised three objections, namely 
that ' 

(1) The Subordinate Judge omitted to draw up a memoran- 
dum of the results of his inspection. Jof Cooynar v. BnncUoo 

(2) He omi|^ted to write an English memorandum of the 
substance of the depositions of the witnesses examined at the 
village, section 184 of the Civil Procedure Code (Act XI 7 of 
1882) and High Court Circular Orders, page 14, section S2. 

(8) He was not empowered to record depositions of witnesses 
at the village as that amounted to a trial of the ease which could 
only be held at his Court, section 23 of the Civil Courts^ Act 
(XIV of 1863). 

The Judge found that the Subordinate Judge^s procedure 
vitiated the decision. He, therefore, reversed the decree and 
remanded the suit for trial on the merits for the following 
■■reasons,:—"'- 

The iirst objection would not hold good in view of tlie remarks of tlie 
learned Judge who tried the case cited. From these remarks it appears tliat 
a ^memorandum of inspection ought to be drawn uj), but that, if it is not, 
that omission alone would not justify an Appellate Court in ignoring the account 
of the inspection given in the lower Court’s judgment. 

y/ith regard to objection (2), I think the irregularity might be cured 
‘soetioii 578, Civil Procedure Code (vide 9 W. B. 69, Cr.). 

Objection (3) must, I think, prevail. Practically this suit was heard at tlm 
'village. Witnesses were summoned to appear there. Parties and pleaders were 
present. Witnesses . were examined and eross'examined. Their examination, 
though not amounting to a complete trial of the suit, was a substantial part of 

a) (3882) 9 Cal. 363. 
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, It is , : tBat ' tie iCode coxitem plates ' tliat ■ i:)art of a trial ' iiiay , Be ' in 

place otBer tBan tlie Court- Bouse, e. ^.5 with regard to the cxaioinatioa of 
witnesses By a Commissioner. Let that he granted. But, unless otherwise 
■specially provided by the Code, a suit must be tried in the Court-house, And 
there is no provision in the Code authorizing a Judge to record evidence any- 
where else. It follows that it is illegal for Mm to do so. Under section 302 
he may male a local inspection, and he should reduce to writing the results Cf£ 
that ; but he is nowhere authorized to record evidence of witnesses anywhere 
^excepfc in the place or places specified By the Government. 

Were it otherwise, there would he nothing to prevent a Judge from touring 
■about as a Magistrate does, and holding Court in any remote j)lace in his 
jurisdiction. And this is not the intention of Government. It is obvious that 
the consent or otherwise of the parties makes no difference ; they cannot give 
him more or less po'wer than the Crown has given. 

It is argued for respondent that a Judge can aiithorizo! a Commissioner 
(section 393) to record evidence at places all over his jurisdiction and that he 
cannot have less power in him thru the power which he can give to the 
€ommis.sioner. It is true that the depositions so recorded by the Oommissionor 
may, ceteris parihnst be admitted in evidence. But the fallacy in this argil- 
menfc is that a Commissioner may be afterwai’ds called and examined and 
cross-examined as a witness, whereas a Judge cannot. Hence in this case the 
Sub-Judge exeroised a greater power than that which he could have given to a 
Commissioner. 

Against the order of remand defendants 4 and 5 appealed. 

(?. 8* IhilgamlcaT appeared for the appellants (defendants 4 
and 5) : — The Judge was wrong in holding that the evidence 
taken by the Subordinate Judge at the spot was illegally admit- 
ted and that it vitiated the whole proceeding. We contend that 
section 23 of the Civil Courts^ Act does not prevent a Judge 
from holding inquiry on the spot when such inquiry becomes 
necessary owing to the peculiar circumstances of a case. Even 
the Civil Procedure Code contemplates such inquiry, see sec- 
tion 392. The presiding Judge can proceed to the spot for local 
investigation, Dwarha NatJi Sardar v. Prosmmo Kumar Hajra^iy 
Besides in the present case both the parties iiad^'.applied to the 
Court not only for local investigation by the Subordinate Judge in 
person but had also summoned witnesses' at the spot. The parties 
had thus consented to the procedure adopted by the Subordinate 
Judge, and the plaintiff, moreover, did not Object to the procedure 
even in his memorandum of appeal before the Judge. 



■ ■&. f\ P'dehm* "appea^red '■ for the ; r.espoiiclenfc ."(pJaiiitiff): 

-■■41011 23 ' of. the Civil Courts^, Act slionld' be eonstraed: strictly^. 

'.:,tbat 'is^ the Judge cannot hold his court outside the ■ Court-house*'.' 
:.'■■ ' An 'illegality cannot be rexnedied by consent. , 

r:: The" order' of remand was proper^ because the , Subordiiiate' 
Judge decided the case on materials totallj- insufSeient for the- 
decision of the case on the merits. 

: Jenkin'S, C* J* — We are of opinion that the District Jiidge;/ 

has erred, for it cannot be said that what has been done alieets 
trio jurisdiction of the Court. Parties, if so minded^ may 
erdinnrily agree that evidence shall be taken in a particular way^ 
and it is a common experience that parties do agree that 
"vAvidence '. in : one :Suit-;sHall .be' treated" as. eTidence in another. .. 
'■./'■.Thabis 'noi^a 'matter ^ to affect the jurisdiction., 

■::;;:' 0 ,f:the: Court. It' is -merely that parties allow certain materia.Is ^ 
'■'io -be 'Used as evidence which apart from their consent cann.ot' ■ 
'; .'be so used. 

Therefore we are of opinion That the order of the District 
Court most be reversed. 

It has been suggested before us that the materials are so 
defective that when the Court comes to deal with the case on 
the merits, it will be found necessary to send the case back. As 
to that we say nothing, and the order which we now pass will 
not interfere with any order of that kind which the Judge ma\^ 
find it necessary to make, should the circumstances demand it» 

The appeal, therefore, will be restored to the file of the 
District Court, and that Court will proceed with the further 
hearing* 

Appellants must get their costs. 


'Order remnei*'^ 
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JBefore Sir L. S. Jenicins, K*0,LB.f Chief Jtistice, ani Mr, Justice Astoih 

■ ■■HABAYA (OKIGI2TAL Befendajs-t 5}, Appellant, 9 , . 

IsTAGINDAS B SAIDAS (obiginal Plaintiff), Respondent/^ 

Suit of the nature cognizable in the Court of Small Causes’^Bd^eeuiion 
of decree-^^ Second aigi^eaL 

Ko second appeal lies against an order in execution of a decree in a suit of 
tlie nature cognizable in the Court of Small Causes. 

Shyama Oharan Mitter v. Behendra Math MukerjeeO-^, followed. 

Second appeal from the decision of V, Y* Phadke, First Glass 
Subordinate Judge of Tiiaiia, with Appellate powers, confirming 
the decree of N. V. Atre^ First Class Subordinate Judge, in an 
execution proceeding. 

Kala Parmanand and Narayan Parmanand were two brothers. 
They were divided in interest and carried on separate dealings, 
Parmanand carried on trade in his own name and on his death 
the trade was managed by his widow Panbai, who died leaving 
a wdll under which she appointed four persons as executors. 
After PanbaPs death her creditor Nagindas Bhaidas brought a 
suit, No. 1113 of 1899, in the Court of the First Class Subordi- 
nate Judge of ThAna in his Small Cause Jurisdiction for the 
recovery of Rs. 155-3 on account of the value of goods supplied 
to her. The defendants in the said suit were the four 
executors appointed under the will of the deceased Panbai and 
Narayan ParmanandaS; defendant 5, who was joined as being the 
heir of Panbai and younger brother of Panbai^s husband Narayan 
Parmanand, The Subordinate, Judge passed a decree for the 
recovery of Rs. 155-3 from the property of the deceased defend- 
ant Panbai. Subsequently the plaintiff having attached two 
houses in execution of the said decree under the ordinary juris- 
diction of the First Class Subordinate .Judge, Narayan Parma- 
nandas, defendant 5, applied for the removal of the attachmeiit 
on the ground that he and the husband of the deceased Panbai 


^ Second Appeal No. 719 of 1901 . 
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'.were ' vnnited ^lirothers^' ■ that „ the attaeliecl ,:f roperty to;: 

Mm and as Panbai had no interest, in it could not be sold 
execution of the decree obtained against her for her personal debts.';,: 
The Subordinate Judge found that the allegations made by the 
applicant^ defendant 5, were not proved. He^ therefore, rejected 
the application. On appeal by the applicant^ defendant 5, the 
Judge confirmed the order. 

The applicant, defendant 6, preferred a second appeal. 

D. A Khare appeared for the respondent (plaintifi) :■ — We 
have to urge a preliminary objection. No second appeal lies. 
The suit was for the recovery of Rs. 155 and odd for the value 
of goods supplied. It was, therefore, cognizable by the Court of 
Small Causes j sections 586 and 647 of the Civil Procedure Code, 
Shyama Charan Hitter y, Debendra Natk IIukerjee^'^K There is 
no reported decision on the point. 

J/. If. Karlhari appeared for the appellant (applicant, defend- 
ant 5) : — The appellant being a party to the original suit; he could 
only proceed under section 244 of the Civil Procedure Code, 
Bhimrao Bamrao v. ^ An order passed under that 

section is a decree. Therefore in order to determine whether 
a second appeal lies, the nature of the proceedings under that 
section must be taken into consideration and nob the nature of 
the original suit. The order appealed against was passed by the 
First Class Subordinate Judge in his ordinary jurisdiction and it 
affected immoveable property, therefore, we submit a second 
appeal can lie. 

If the second appeal cannot be allowed, we apply for permission 
to convert it into an application under the extraordinary juris- 
diction, section 622 of the Civil Procedure Code. 

■ Jenkins, 0. J. j— T his ;is an appeal arising out of an applica- 
tion in execution of a decree. That decree was .-g , ,. 

of the nature cognizable in the Court of Small OaiiseS; and it has 
been established by a number of reported decisions of which, so 
-far as we are aware. Shy mm OMran Mitter v. Behemim Nutk 
M‘uherjee^^'^ is the last, that no second appeal lies. Though there 
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is no reported case of this Court on the pointy we think we ought 
to follow these decisions. We must accordingly give effect to 
the preliminaiy objection and dismiss this appeal with costs. 

It has been suggested that we might deal with the appeal as 
an supplication under section 622, but that will carry the appellant 
no further^ because that of which he complains is, if erroneous— 
a point on which we express no opinion — • an error of law 
not falling within section 622 of the Civil Procedure Code. 

A'ppeal (UsmisBcd^ 

, G, B. e/ 
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Before Sir L, E* Jenhins^ E^O.LE,, Chief JusticB^ and Mr* Justice Aston. 

KEISHjSTAJI BAPPAJI and ano^thee (obiginal Plaintiees), Appellants, 
KASHIBAI, WIDOW OF YIBKHJJ MAHADEO (osioxnal Depend- 
ant), Eespondent,* 

Civil Procedure Code (Act XIV of 1882), Chapter XIX ^ Division E— Decree 
for possession — Execution of decree — Ohtruction— Application for removal 
of obstruction numbered and registered as suit-^ Adverse possession — Limita^ 

, tion. 

On the 1st J une 1839 defeiidaut’s husband Yishnu sold certain land to 
Yithal and passed to him a rent-note the period of which expired on the 20th 
March 1890. Subsequent to the expiry of the period, Yishim, and after his 
death his widow, the defendant, continued in possession. Afterwards the 
pUintiffs, to whom the land had been sold, having obtained a decree for 
possession against the sons of Yithal, Yithars widow, Kashibai, caused 
obstruction to delivery oi possession in execution of the decree. The plaintiffs, 
thereupon, on the 22nd January 1902, applied for the removal of the obstruc- 
tion and the Court, on the 26 th July 1902, ordered that their application be 
numbered and registered as a suit between the decree-holders as plaintiffs and 
the claimant as defendant under section 331 of the Civil Procedure Code 
(Act XIV of 1882)5 Chapter XIX, Division' H, 

Eeldf reversing the decree of the lower Appellate Court, that the suit was not 
time-barred. The claimant was not entitled as against the decree-holders to 
count the time up to the 26th of July 1902, when the application was num- 
bered as a suit, as the period of his adverse possession ; for it had ended prior 

Second Appeal Hq* 509 of 1904^ , 
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totlie 20tli 3Jaroli 1890, bj reason o£ the proceeding.^ raider Division II of 
Chapter XIX of the Code of Civil Procedure, initiated on the 22nd of 
January 1902. 


Second appeal from the decision of Vaman M, Bodas^ First 
01a.ss Subordinate Judge of Satara with appellate powers^ revers- 
ing the decree of H. A. Mobile, Second Class Subordinate Judge 
of Kliatav. 

One T'islinu Mahadov Gosavi, the husband of the defendant^ 
sold certain land to Vithal Krishna Faclnis on the 1st June 1889 
and continued in possession of it under a rent-note the period of 
■which expired on the 20th March 1890. Subsequent to the expiry 
of the rent-note the vendor Vishnu, and after his death his 
widows the defendant, remained in possession. In the meanwhile 
the land having been sold to the plaintiffs, they brought a suit, 
No. 88 of 1899, against Narhar, Vithal and others, the sons of 
Vishnu Mabadeo, deceased, for recovery of possession and obtained 
a decree. While the decree was being executed, Kashibai, the 
widow of Vishnu Mahadeo, caused obstruction to the delivery of 
possession on the 23rd December 1901. The plaintifls, thereupon, 
applied on the 22nd January 1902 for the removal of her 
obstruction, and the Court, on the 26tli July 1902, ordered that 
their application be numbered and registered as a suit under 
section 831 of the Civil Procedure Code (Act XIV of 1882). 
The first Court after inquiry passed a decree awarding possession 
to the plaintiffs. 

On appeal by the defendant the Judge reversed the decree 
and dismissed the suit on the ground that as it -was brought on 
the 26th July 1902, that is, more than twelve years after the 
expiry of the rent-note on the 20th March 1890, it was time- 
barred. 

The plaintiffs having preferred a second appeal, it was at first 
rejected, but subsequently the plaintiffs having applied for ravie^v, 
it was admitted. 


... , ^ 8^ If* BalUe appeared for the appellants (plaintiffs) 

Ailed our application , to remove the obstruction caused b^y 

^22iid January-,, 1902. On 'that day the defendaii|^'s adverse 
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into a title. The Court ordered the application to be numbered 
and registered as a suit on the 26th July 1902. The period 
between January and July was taken up by the Court and we 
are not responsible for it. Our suit should be taken as instituted 
on the day the application was made as no fresh presentation of 
the plaint has to be made under section 331 of the Civil Proce- 
dure Code, but the application itself is registered as a suit. At 
any rate from the date of the presentation of the application the 
character of the defendant's possession ceased to be adverse to us, 

■ M.B. Ohaulal appeared for the respondent (defendant):-— 
Under section 4 of the Limitation Act, a suit is said to be insti- 
tuted when^ the plaint is presented to the proper officer. The 
period occupied in disposing of the application cannot be taken 
Mto consideration*, for under section 3 of the Act a suit does not 
include an application. The plaintiffs could have filed a regular 
suit within the period of limitation. They had that remedy open, 
and. if they failed to resort to it and waited till the decision on 
the application they must take the risk. 

Unaer section 331 of the Civil Procedure Code, “ the claim ” 
is to be numbered as a suit and that expression is used for the 
claim the defendant or the obstructor makes. In the present 
case that claim is not treated as a suit, but the plaintiffs’ applica- 
lon is so treated. Our possession, therefore, continued to be 
adverse till the 26th July 1902, when the application was ordered 
to be numbered and registered as a suit, and had ripened into a • 
title by that ti me. We are, therefore, entitled to resist plaintiffs’ 
suit under article 144 of the Limitation Act, counting the time 
clown to the institution of the suit* : 
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The plaintiffs obtained a decree for possession of land and in 
the execution of that decree the ofScer charged with the execu- 
tion of the warrant was resisted or obstructed by the respondent. 

This led to proceedings under division (H) of Chapter XIX of 
the Civil Procedure Code, and the claim was numbered and 
registered as a suit between the decree-holders as plaintiffs and 
the claimant as defendant in pursuance of an order passed on the 
26th of July 1902, At that date the claimant had been in 
adverse possession of the property for more than 12 years, and if 
the rights of the parties had to be determined by reference to 
that date, then under section 28 of the Limitation Act, the 
interest of the decree-holders would be extinguished. 

Bat in our opinion that is not the crucial date. The twelve 
years of adverse possession expired in March 1902 and prior to 
that the proceedings had been taken under division (H) of Chap- 
ter XIX of the Code of Civil Procedure, 

It seems to us, therefore, impossible to say that the claimant is 
entitled as against the decree-holders to count the time up to the 
26th of July 1902 as the period of his adverse possession | for it 
had ended prior to the 20th of March 1890, and so within the 
period of limitation. 

We accordingly reverse the decree of the District Court and 
send back the case that it may be rest ored to the file and heard 
in the ordinary course. 

The appellants musf} bear the respondent’s costs of the review, 
but the rest of the costs in this Court will follow the result. 


Decree reversed.: 
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Before Bir Z. B.. JenhinSi K,C.LE,f Chief Justice i and M}\ Jiistioe Batty » 

BAT TOO valad TOTARAM (oeiginal Platntiep), Appellai^t, v. RAM* 1905 , 
OHAJ^BEA TOTARAM aisd anothee (oeig-ikal Bepejn-dai^ts), Re- Augmil^ 

' ; SPONBENTS,.*^ " 

Indian Evidence Act (I of 1872)) section 92 — W^dtten document^Absohde 
conveyance — Mortgage — Contempor^aneous oral agreement or statement of 
intention — Inference from circumstances, 

TLo plaintiS sued to recover possession of land contending that the document 
under which the defendants held the land, though in form an absolute convey- 
ance^ was intended to operate merely as a mortgage. The plaintiff’s contention 
was based on the grounds that the consideration was a previously existing debt 
and not money paid at the time ; that the plaintiff’s father, notwithstanding 
the execution of the deed, remained in possession until his death and that 
after his death his -wiiow remained in possession for three years ; that there 
was no transfer of the land into the hhata of the transferee and that the con- 
sideration was grossly inadequate. 

The first Court held the transaction to be an out-and-out sale and dismissed 
the suit. 

On appeal by the plaintiff, - 

Held) confirming the decree, that the meaning of the contention of the plaintiff 
was that the document was accompanied by a contemporaneous oral agree- 
ment or statement of intention which must be inferred from the said several 
circumstances relied on, but that in questions of this kind Courts in India 
must bo guided by section 92 of the Evidence Act (I of 1872), and cannot 
Iiave recourse to those equitable principles which enable the Court of Chancery 
to give relief in those cases of which AMerson v. Whited) or Lhicoln v. 

WrightO furnish examples. This, however, would not have precluded the 
plaintiff from retying on the provisos to the section, had any of them been 
applicable* 

Appeal from the decision of E. G. Bliadbhadej, First Class Sub* 
ordinate Jndge of Dlmlia, in original suit No. 723 of 1903, 

The plaintiff sued to recover possession of certain lands a. , 

together with three years' mesne profits, alleging that his father 
Totaram pas>sed a conveyance to defendants® father on the 4tli 
July 1878 for the said lands, the . consideration being stated m 

to he Es* 400, that the real transaction was a mortgage, but the 

, m I185S) $ Be a and J. 98* ^ , (3) (1859) 4 Be 0. aad J. 16, ; ’ : . ' ' 
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1901^ clefeiulanfcs' father having represented to the plamti^F^s father, 

Baitoo who was indebted to other ■ creditors^ that a mortgage would 

llAMCHAirDRA. agaiiist a new legislation 'which 'was then expected, the 

latter was induced to consent to pass the said conveyance but 
wns not paid the consideration ; that the lands were at the time 
of the said transaction worth about Rs. 6,000 ; that the plaintift s 
father remained in possession of the lands until his death in 
1881 ; that the plaintiif was then a minor and wmiit to live else- 
where, and that the defendants, thereupon, took wrongful 
possession of the lands* The plaintiff further alleged that even 
if the payment of the consideration, namely, Rs. 400, to hivS 
father be proved, the mortgage was satisfied by the profits of the 
land. 

The defendants answered inter alia that their deceased father 
purchased the lands bond fide for the consideration of Rs. 400 
paid in cash ; that tliere was no fraud or misrepresentation on 
liis part, nor was the transaction one in the nature of a mortgage j 
that the consideration was then adequate ; that the lands were 
at the time of the suit worth about Rs. 3,000 ; and that the suit 
was time-barred. 

The Subordinate Judge found that the transaction in suit v/as 
not a mortgage ; that the previous debts of Rs, 400 clue by the 
plaintiffs father were ■wiped off on account of the consideration 
and that the suit was time-barred. He, therefore, dismissed the 
suit. 

The plaintiff appealed. 


Moherlson (with V. F. Ranade) for the appellant (plaintiff) 
There are various circumstances in the ease which go to show 
that the transaction, though called a sale, was really not so. It 
was in fact a mortgage because no consideration actually passed, 
there was no transfer of the khata to the name of the vendee, 
the consideration was totally inadequate, and what is most import- 
ant is that the property remained in the possession of the vendor* 

■' [Jenkins, 0. J.—But how do you get over the effect of the 
Privy Council ruling in BalUskeu JDas v. JF, 
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We submit tliat in a case like the present external circum- 
stances can be taken into consideration to determine the real 
nature of the transaction. Even the proviso to section 92 of the 
Evidence Act supports our vh\Y, 

Bahadur ji (with i/. B. CJumhal) for the respondents (defendants) 
was not called iiporn 

jEisriviNS, 0, J.~Tiie plaintiff sues to recover possession of land^ 
fillegino that the document passed by his father^ though in form 
■an absolute conveyance^ was isitended to : operate merely as a 
mortgage. 

The grounds on which that contention was based are that' 
the consideration was a debt and not money paid at tlie time ; 
that the plaintiff^s father; notwithstanding the execution of the 
\tleedj ■'■remained in possession- , until his death, ■and that after his 
\death his^ widow remained, in possession for three- years.; that 
there was no transfer of the land into the hliaia of the transferee ; 
and that the consideration was inadeqmate. 

The lower Court has decided against the claim of the plaintiff; 
holding that the transaction was what it purported to be an out- 
and-out sale. It acfiordingty dismissed the suit with costs. 

From that decree the present appeal is preferred. 

If WQ look to the deed alonC; it is clear that the decree is 
correct; and that the plaintiff^s father parted wuth his interest 
in the property, But it is >said that the circumstances .. to which 
we have alluded require that wm should draw an inference that 
the document is not what it appear>s to be. 

We can only understand that as meaning that the document 
was accompanied by a contemporaneous oral agreement or state- 
ment of intention which must be inferred from these several 
circumstances. . ■ ■ ' . 

But it has been pointed out by the Privy Council in Balkulien 
Das V. W. F. Leggd^'^ that in questioiis of this kind the Couads in 
India must be guided by section 93 of the Evidence Act ; and 
that we cannot have recourse, to those 'equitable principles which 
enable the Court of Chancery to give relief in those cases of 
which Alderm^i v, Whik^^\ or Lmcol'% imuhh. m 


im 




; , ' I00l>, 
DAlfOO 
BA^d^CIIA5.l>EA* 


10^0: 

An^usi 4 , 


'examples. ■ ^ . We:- ' think ■ that the eonteniion, iirgeGl; /by; the, 
:appellant is opposed to the ruling of the Privy: CouDcih , 

This does not preclude a litigant from relying on the provisos 
to the section j but there is no case made here which would 
enable us to say that any of them are applicable to the circum- 
stances of this case. 

We must., therefore, confirm the decree witli costs. 

Decree confirmeeL 

Q, B. B. 
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Before Sir L, H* JenhinS) KDJ.D, Chief Justice, and Mr. Justice Aston, 

BAI HxiNSA (oBiuixAL Dependant), Aptellant, v , ABDULLA 
MUSTAFFA (OBIGINAL PlAINTIPP), pESPONDEETy- 

MaJiomedan Zaiv — Suit for restitution of conjtigal rights — Non-payment of 
dower — Consummation of marriage. 

To a husband s suit for restitution of conjugal rights, the -wife pleaded non- 
paynient of dower. To this the husband pleaded consummation of marriage. 

Held, that after consummation . of marriage, non-payment of do^Ye^, even 
though proved, cannot be pleaded in defence of an action for restitution of 
conjugal rights. 

Ahdul Nadir St, Salima^^, Nunlii y. Moidin^), and Samidunnessa JBihi r. 
Zoldruddln SheiU^), followed. 

Second appeal from the decision of J. C. Gloster, District eludge 
of Broach, confirming the decree of S. B. Upasani, Subordinate 
Judge of Ankleshvar, 

The plaintifi* sued the first defendant for restitution of conjugal 
rights alleging that she was married to him about twelve years 
before suit and had since then been living with him and had 
issue by him, that about three years before suit she went to 
her father^s house on business and was not allovred to return to 
that he gave a written notice on the 25th December 1900 to 
her father asking that she might be sent back and that notice 

^ Second appeal No. 121 of 3905, 
a) (1SS6) 8 AIL X4a , ( 2 ) (1 888} 11 Mad, 337. 
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not being complied with the plaintiff had brought the present 
suit. He prayed that defendant 1 might be ordered to return to 
him and live with him as his wife. 

Defendant 1 answered that she had been living away from the 
plaintiff for nine or ten years^ that before that she lived with him 
but he ill-treated her and drove her out from his house and she 
had to go to stay with her father^ defendant 2^ that on the inter- 
cession of common friends she again went to live with the 
plaintiff^ but about ten years before suit he again assaulted her 
and pursued her to her father^s house and that finding it not safe 
to live with the plaintiff, she had since then continued to live with 
her father. She further stated that she was married to the 
plaintiff about seventeen years before suit, and at the time of the 
marriage her ?mlicr (dower) was settled at Rs. 127-8-0, but the 
said melier was not paid to her in spite of her repeated demands 
for the same and that until it was paid to her the plaintiff^s suit 
for restitution of conjugal rights should not be entertained. 

Defendant 2, the father of defendant 1, was joined as a defend- 
ant on the ground that he had prevented the first defendant 
from returning to the plaintiff'; but as the said defendant died 
daring the pendency of the suit and as no steps were taken to 
continue the suit as against his heirs, the suit abated so far as he 
was concerned. 

The Subordinate Judge found that it was not proved that the 
defendant was ill-treated or driven from his house by the plaintiff, 
that no misconduct or ill-treatment suflScient to justify the defend- 
ant's refusal to stay with the plaintiff was proved, that the 
non-payment of the did not justify the defendant's refusal 
to stay with the plaintiff and that the defendant might be ordered 
to go and live with the plaintiff as his wife. He, therefore, 
passed a decree allowing the plaintiff^s claim. 

On appeal by the defendant, the Judge without considering 
the question relating to the payment of the me/ier as a condition 
precedent to the maintenance of the suit, confirmed the decree 
-on the following ground: — ' ' , , 

On the whole I do not consider that the evidence shows that the wife has any 
good reason to entertain well-founded, .apprehensions for her personal 
. safety Jogemdronmdim v. JSurr^ — ^at the same time its is clear' , 
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iliat il'ic livtsbaad s eoiidiict lias been far from exemplary, and tJior'gli a decree is 
*..;i,,.|3asse4i in liis favour its. lasting effect- '.must., depend on,' iris treating appellant, 
properly iirtli 0 .fiitnre. 

TIio defendant preferred a second appeal. 

Marhartd K Mehta appeared for the appellant (defendant) 

The first Court having raised an issue with respect to the 
it ought to have recorded a finding as to whether it was 
jiaid or jiot. Our contention is that the non-payment of the 
meher is a good answer to a suit for restitution of conjugal 
riglitS; and if the suit cannot be dismissed on that ground, then 
the payment of the mMier should be made a condition precedent 
to the execution of the decree. The rulings in liiclan v. Mazliar 
and Wila^at Himm v. Allah Rahld^’^ are in our favour^ 
but the subsequent ruling in Ahdnl Kadir v. Balima^^'^ made a 
distinction between a suit for .restitution of conjugal rights 
brought before consummation and one brought after consumma- 
tion. It was hold there that non-payment of the meJier may be 
a good ground for resisting a suit brought before consummation, 
but it is not a good ground for defending a suit brought after 
consummation. Wc contend that such distinction is not warrant- 
ed in Mahomedan Law, see ximeer AlTs Mahomedan Law (2nd 
ISdn.), YoL 11, p. S99 ; Wilson's Digest of Anglo-MahomedariLaw'’ 
{2nd Ecln.}, p, 1 5 L Though the ruling in A hchd KacUr v, Salima^^^ 
is followed in Emki v. and Ilawdclunnesm Bili v* 

ZoIiiniidiM^'^ there is no decision of this High Court following that 
vic'w. The texts of the Mahomedan Law as expounded by Ameer 
All and Vfilsori should be follo’ived. Further we rely on the 
decision in Aklnl v. llussenhi^^'^ in which a conditional decree -was 
■. passed. .. ' 

[Jenkix^s, C. J. : — In that ease the question of consummation 
ivas not gone into and there was no finding as to consummation.] 
..It seems from the summary of the written statement in that 
suit that there had been, consummation but there was no distinct 
issue or finding on the point. 

Next we coutsiici that having regard to the past ill-treatment 
of the plaintiff’ and his moral conduct some terms should be 
a) (1877) 1 AIL 4S3. (4) {1888} 11 Mad. 327, 
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a) (1900) 28 Cal, 37, 41. 
(2) (1886) 8 All. 149. 


Decree confimei. 


.'A' 


(5Ui904)eBom,lj.-Bvm 


(3) (1888) 11 Mad. 327« 
<i) (1890) 17 Cal. 670. 


imposed on him for safe-guarding the interests o£ the wifo^ 
Snrj^^amoni Dasi v. Kali Kanta 

L, A. Shah^ who appeared for the respondeBt (plaintiff), was 
not called upon. 

JnmaNS, 0. J. To a IiusbaiuTs suit for restitution of con- 
jugal rights, the wife has pleaded non-payment of dower. To 
this the husband has pleaded consummation of the marriage. 

The question is whether under these circumstances the husband 
is entitled to a decree absolutely or only conditional upon his 
paying dower. 

•It has been decided by a Full Bench of the Allahabad High 
Court in Ahdtil ITacIir y. that after consummation of 

marriage, non-payment of dower, even though proved, cannot be 
pleaded in defence of an action for restitution of conjugal rights. 

That has been followed by the Madras High Court in KmJd 
V. MoidM^'> and by the Calcutta High Court in Ilamidminessa 
BiU V. ZoJiimddhd'^^ 

There is no authority on the point in this Court. Although 
Mr. Mehta suggests that Abdul v. Ilussenbi^^^ supports his con- 
tention, it is clear that it does not, because in that case there 
was no finding that the marriage had been consummated, nor 
was it suggested in argument that the cases to which we have 
referred had any application. 

Under these circumstances we are of opinion that, notwith- 
standing the forcible criticisms that have been urged against 
the cases that we have cited, we ought still for the sake of 
conformity to follow them, and adopt the legal proposition esta- 
blished by them. 

It is suggested that having regard to the husbancFs conduct in 
the past and the wife^s apprehensions, we might introduce some 
condition in the decree, but the materials for that purpose are 
insufficient. 

The result, therefore, is that we must confirm the decree 
' without any order as to costs. ' ■ , ^ ’ 


BaI ILiKSA 
Abdoila. 
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Before Mr. Justice EttsseU and Mr» Justice Aslon^ 

EMPEBOE a?. BUDHOOBAI.^5^^ 

of Jjo?nh(t?/ 3funici"p(tl Act {Bombay Act III of 18S8)s sect ions 410^ 

Sell. iA (d)t--BroMhltion of sale of fish e^^cept in. a mafhet~Sale from a 

^ Crhniual Appeal No. 75 of 1905* 

t The proviaioDB of tlie City of Bombay Municipal xlct (Bom, Act HI of 1888) 

' ref erred to ran as undei' : — 

410. (i) Eijcopt arf hereinafter provided, no person shall, without a license from 

the Commissioner, sell or expose for sale any four-footed animal or any meat or fish 
latentled for human food, in any place other than a municipal or private market. 

(2) Provided that nothing in sab-section (1) shall apply to fresh fish sold from, or 
exposed for sale in a vessel in which it has been brought direct to the seashore after 
being caught at sea. 

Section 2-1; (5), Unless aiid iintil they are so altered or re-apporiioiied, the number 
and respective boundaries of the wards, and the number of councillors to be elected 
for each ward shall be as specified in Schedule B. 




j Boundaries, 

Number 

of 

hi, 

: O 

"S 

0 
««■ 

1 
o 

Nnmo of 
YVtti'd. 

Oil the North, 

On the 
South . 

1 

On the East. 

On the 
West. 

of the 

COTpOVil- 

tioii 
to bo 
elected 
for each 
Ward. 

'A 

Girgao r 
Ward, 

WMh 

\ A line starting 
from tin 

nor t h-w e s 1 
corner oi 

Trimbak Pa- 
r ash r a n 
Street and 
ex tend in g 
along the 

south side of 
Grant Eoad 
as far as the 
B. B. & a I. 

1 llailway, and 
again from 
the B. B. & 
0. L Railway 
level crossing 
on Clerk Road 
along the 

south side of 
Clerk Eoad as 
far as the 
south end of 
Hornby Vel- 
lard. 

; Back Baj 
: from 'y i 
' point op 
: posite tc 
• Thaku r- 
1 d w a j 
' Street tc 
Malabai 
Pcint. 

f A line st’irtiiig f ron 
1 Back Bay at £ 
. point opposite 

T h a k u r d w a i 
. Street, and ex- 
: tending along tlie 
) north side of Tha- 
• kurdwar Street ; 
south-west side of 
part of Bhulesli- 
war Street as far 
as the southern 
end of Ardesir 
Bady Street ; 

thence along the 
west side of the 
latter and Trim- 
bak Parashram 
Street as far as 
Grant Road ; again 
from the Grant 
Road Railway 

Bridge along the 
west side of the 
B. B. & C. I. Rail 
way Line as far 
as the Glcidc Road 
level crossing. 

» The, sea 
! from Ma- 
‘ 1 a b a r 

• Feint to 
■ the south 
■'end ,cf 
Horn b y 
Vellar J.' 

' Five. 
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haskei placed on the CImwpaUi foreshore — Sale from a mssel—Trimte 
marie ef— On-us of pircof—Cit^ of Bombay^ limits of — Bombay General 
Clauses Act [Bom. Act I of 1904), section B {10).^' 

The accused, a fishcrwoman. was charged niider section 410 (1) of the Bombay 
City Moiiicipal Act (Bom. Act III of 188S), with, selling or exposing for sale, 
without a license from the Municipal Commissioner, hsli intended for human 
food,, on the Cliowpatti fcresliore, in the City of Bomb a}”. The sale "was from a 
basket, which the aconsed had placed on the sand, at some distriiice from the 
water, between the high and low' ivater mark. The hsh sold wms fresh iish ami 
'was brought from one of the boats then in Back Ba}^ The Presidency Magis- 
trate acquitted the accused on tie grounds that (1) the Bombay City Municipal 
Act did not apply as the place of sale was outside the limits of the City of 
Bombay as laid down in the City of Bombay Municipal Act; (2) section 410 of 
the Act had no application because the phxce was a private market established 
from time immemorial ; and (3) the sale fell within section 410 (2) of the Act. 
On appeal, against this order of acquittal, by the Government oi Bombay 
Meld, reversing the order of acquittal and convicting the accused, that the 
accused \vas not protected by section 410 (2) of the Bombay City Municipal 
Act (Bom. Act III of 1888), since it was impossible in the present case to say 
that the fish had been sold from a vessel, when as a matter of fact it had been 
sold from the liasket on the shore, it having been brought from the vessel 
which was in the water. 

Meld, also, that the onus of proving that the place in question was a ‘‘ private 
market ” lay upon the accused. 

Held, further, that the Bombay City Municipal Act (Bom. Act III of 1888) 
ap>plied to the spot in question, because it came within the expression ^^City of 
Bombay ” as defined by the Bombay General Clauses Act (Bom. Act I of 1904). 

Appeal under section 417 of the Criminal Procedure Code 
(Act V of 1898), from an order of acquittal passed by Clmnilal 
H. Setalvad, Acting Fourth Presidency Magistrate of Bombay. 

The accused was charged under section 410 of the City of 
Bombay Municipal Act (Bombay Act III of 1888)^ with selling 
or exposing for sale without license from the Municipal Commis- 
sioner fish intended for human food, on the Ohowpatti foreshore 
on the 5th October 1904 at 8 a.m. 

On the morning in questiouj two Municipal officers accompanied 
by a Sub-Inspector Ramchandra went to the Ohowpatti foreshore 
and there the Sub-Inspector purchased one pamplet for one anna 


1905. 


Ekpebob 

Bfbhoobal 


^ S. (10) " City of Bombay shall mean the within the local limits for the 
time being of the ordinary Original Civil Jurisdiction of the Bombay High Court of 
Judicature* ; ' r' - ,',r' - - 'v ' " 7/'ty;v' 


-7 


from tliG amisecl* It was sold by the accused from a basket 
which idle Iiad placed on the sand at some distance from the water. 
'At 'tliis tira:0j there were at the place half a, dozen persons, siniilarly , 
selling” (isli and some customers buying them. The fish sold was 
fresh ami was brought from a vessel which wnas lying in the 
Ihick Bay. 

It was stated on behalf of the proseeiition that the place where 
the fish was sold not being either a Municipal or a private market 
tl.e accnsGfl could not sell it there witho;.it a license from the 
Municipal Commissioner^ and that, inasmuch as the fish in question 
was sold from a basket and not from a vessel in -which it had 
lieen brought direct to the seashore after having been caught 
at sea, the accused was not protected by clause 2 of section 410 
of the City of Bombay^ Municipal Act (Bom. Act III of 188S)« 

The accused, in defence, contended that the provisions of the 
City of Bombay Municipal Act, 1888, did not apply to the place 
of sale, which v/as below the ordinary high water line of the sea ; 
that the place in question was a market^ the rights of which had 
been acquired prescription j and that it was a private market 
(section 398 of the Act) to which the provisions of section 4dO 
of the Act did not apply ; and that the accused was protected 
by clause 2 of section 410, since the fish sold was transferred into 
the basket from the vessel which was lying in the Back Bay, 

The Magistrate held that the City of Bombay Municipal Act 
(Bonn Act III of ISSS) did not apply as the place of sale vras out- 
side the limits of the City of Bombay as laid down in the Act ; 
that section 410 of the Act did not apply as the place was a 
private market established from time immemorial ; and that the 
sale in question fell within clause (2) of section 410 of the Act* 

111 the result, he acquitted the accused under section 245 of tlio 
Orimiiml Procedure Code (Act V of 1S9S), 

Against this order of acquittal the Government of Bomliay 
appealed to the Sigh Court, 

lird/mj acting Advocate "General, (with him 1. F, Wiehlson, 
Public Prosecutor), for the Crown :---Thc prosecution v/as broughi 
by the Bombay Municipality for, breach of the provisions o| 
section 410 of the City of' Bombay Municipal Act (Bombay': 
Act ^ III of 1888),.^^ The accused was found selling* fish -on tho’ 
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:,:GIiaupati b.eacl3. between liigh and -'low. water mark, .As, to, the., 
,exact,;clista.nce ,of ,the placO' of sale from the sea- water there, is'; 
. some discrepancy in the evidence. 

We submit that the provisions of the City of Bombay Municipal 
Act (Bombay Act III of 1888), apply to the place in question. 
The Act applies in, so many words to the City of Bombay'^ 
(section 1). The expression City of Bombay as defined by 
the Bombay General Clauses Act (Bombay Act I of 1904) means 
area within the local limits for the time being of the 
ordinary original civil jurisdiction of the Bombay High Court of 
Judicature.” This signifies that City of Bombay ^H'>ears this 
meaning, whenever , it is used in the City of Bombay Municipal 
Act, unless there be anything repugnant in the latter Act, And 
there is nothing repugnant to it in the City of Bombay Municipal 
Act. Nowj the place in question is indisputably within the 
limits of the ordinary original civil jurisdiction of the Bombay 
Higl\ Court. 

[AvST02^, J.— Do you refer us to any authority by which the 
local limits of the ordinary original civil jurisdiction- of the 
Bombay High Gourt are defined ?J 

The local limits of the ordinaiy original civil jurisdiction of 
the Bombay High Court are defined in the. Amended Letters 
Patent, section 11 (High Court Buie Book, p, 122). There is no 
law passed by the Governor General of India in Council as 
indicated in that section. So one has to go from that to the 
original Letters Pa,tent of the Bombay High Court, section 11 
(High Court Rule ‘Book, p. 100), This again refers back to the 
Supreme Court Charter (High Court Rule Book, p. 23) ; which 
again refers to the Charter of the Mayor s Courts which mentions 
Towiis^ Factories or places called BombayJ^ 

. ' Section 24 of the City of Bombay Municipal Act (Bombay Act 
III of 1888) enacts that for the purposes of election, the City 
shall be divided into wards : and the limits of these wards are 
defined in schedule B to the Act. This, however^ cannot consti- 
tute a definition of City of , Bombay.” The wards simply 
exist for the purposes, of elections, and the Act does not say that 
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of City of Bombay ^’ enaetediii' 
..the Bombay .General Clauses Act (Bombay Act I of 19 04) ^.applies 
to all Acts passed by the Bombay Legislature, unless there be 
'anything repugnant in an Act;] 

The City of Bombay Municipal Act takes the City as defined 
by the General Glauses Act and divides it into wards temporarily 
for purposes of election. The fact that the wards and the city 
limits are not coincident appears from the fact that the corporation 
has power to alter the boundaries of the wards with the sanction 
of Government. 

If schedule B of the Act be referred to, the place in question 
seems to lie within the boundaries of the City of Bombay, accord- 
ing to accepted principles of construction. The Magistrate says 
the beginning of Back Bay must be the high tide. The fallacy 
in the reasoning of the Magistrate is that you must include in 
the Back Bay every part of land uncovered by tide. I am not 
able to understand the reasons which led the Magistrate to^ that 
conclusion, tie simply postulates. Again, in the same schedule, 
in No. 1 the whole of the harbour is included in Ward No. 1. If 
the reasoning of the Magistrate is carried further, the whole of 
the Colaba reclamation would be outside the ordinary original 
civil jurisdiction of the Bombay High Court, Eefers also to 
sections 3S6^ 387, 388 and 389 of the City of Bombay Municipal 
Act (Bombay Act III of 1888). 

The next point is whether the place in question is a private 
markets Under the City of Bombay Municipal Act (Bombay 
Act HI of 1888)j a private market is a non-municipal market. 
But it remains to be seen whether it is a market at all ; and then 
the question arises’* upon wdmm does the burden of proving it 
rest. If the accused protects herself from this prosecution on 
the ground that she sells fish in a market, then obviously she 
must prove it. Suppose the woman had been convicted of the 
ofience, could the conviction be set aside by the fact that the 
Municipality had not proved that the sale was not in a market ? 
The land as a rule is not a market. And the evidence in the 
case upon the point is all vague and is evidence of repute. The 
evidence is technically inadmissible ; and apart from that, smli'y. 
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Woodroffe^s Endence Acfc, 3rd Edition^ p. 332 5 Patel Faudrava-Ji 
V. Fakl ManilaF^^ I and Musammat SFiqfiq-tm^^Nisa v« Kkaji 
Bahadur Faja SJiahan AU Ekan^^K 

The lasfc point turns upon the constraction of section 410, 
clause (2) of the City of Bombay Municipal Act (Bombay Act 
III of 1888). The term WesseP according to the Bombay 
Genei’al Clauses Act (Bombay Act I of 1904) means and includes 
any ship or boat or any other description of vessel used in navi- 
gation. The proviso^ therefore, does not apply to this case. The 
fish was sold and exposed for sale in a basket on the vshore. The 
sale in question was begun, continued and ended on the foreshore, 
and the person who purchased the fish did not know that they 
were brought from the vessel. The proviso to the section was 
only intended to protect the wholesale sale of a particular catch 
to a dealer. 

Stmngman (instructed by Bnetham^ B^me and Noble) for the 
accused : — Taking the last point urged by the learned Advocate 
General first, we submit that the proviso to section 410 of the 
City of Bombay Municipal Act (Bombay Act III of 1888) affords 
a complete protection to the accused. In this case the accused 
brought the fish from the vessel in a basket on the shore and 
there sold them. The basket is merely a means of carriage and 
the sale is really from the ^ vessel/ 

As to the second point, we contend that the area over which a 
Municipal Corporation has ordinary jurisdiction are the portions 
which are described in schedule B to the City of Bombay Munici- 
pal Act. There the Girgaon ward is described as bounded on 
the west by the sea from Malabar point to the south end of 
Hornby Yellard. The construction to be placed on ^ sea ^ is the 
sea wdiicii forms the Back Bay': and the sea includes the portion 
of land covered by the high-water mark: see Hall on Sea- 
.shore '.(2nd Edn 

Section 24 of the City of Bombay Municipal Act shows the 
ordinary Municipal limits. And, therefore, we are not concerned 
with the limits of the City of Bombay as defined in any 
other Ant. 
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' to / remainiBg poini,^^ .wliet'her ■ tlie .'place'' 

tummn is a private market,' we^todj, en ;:rc£eriing.'' tO/Strond'^^ 
Bvdhoobal .Dictionary, Wharton’s Law Lexicon and Webstei^s ..Dictionary of 
the Eiiglisli Language, that market ordinarily means a place of 
sale, According to Webster, the market must be by grant or bj^- 
immemorial user pand there is ample evidence in this case to 
show that the fish are sold at the place in question from time 
immemorial. It is for the prosecution to show that the place is 
a private market. Market is either an appointed place of sale 
or at an appointed time and place of sale. Time is not of the 
essence in its meaning. The ordinary dictionary meaning of the 
term is an appointed place for the purposes of sale. 

[Astox, J.~Is the market owned by any body ?] 

The site belongs to the Collector of Bombay, 

Maikes. was heard in reply* . 

Ct0\ edv, vulf, 

EtJSSELL, J. :--»-The accused herein Budhoobai, widow of a fisher- 
man Rama Kamla, was charged before Mr, Setalvad, Acting 
Presidency Magistrate, with selling and exposing for sale, without 
license from the Municipal Commissioner, fish intended for human 
food on the Chaupati foreshore on the 5th October 1901, at 
8 A. M. contrary to the provisions of section 410 (1) of the Bombay 
Municipal Act III of 1888. It appears that on the morning in 
question two Municipal Officers, accompanied by a Sub-Inspector 
named Ramehanclra Lagu, went to the Chaupati foreshore and 
there the said Sub-Inspector bought one pomfret for one anna 
from the accused. It was sold by the accused from a basket 
-which she had placed on the sand at some distance from the 
The.: witnesses are" not agreed, as ' to th.e exact distance, 
but it may be taken that the fish was sold between the high 
and low water mark. At the time this fish was sold there were 
several other fisher' people selling fish and other people wei'c 
buying from thenw It is proved^' we think, that the fish sold ' 
, ;; _ was fresh fish and that it had been recently brought from one of 

iii||||||il|^ ' deceased:;.^: 

'.'one, and she is ..now the -owner .of them. It would , appear, 
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althoiig]} it is not quite clear, that the fish that was sold to the 
Siib“Inspector was taken out of one of her tonics. 

The first question we shall discuss is, is the accused protected 
by the provisions of section 4d0 of the Municipal Act which 

./'runs .as follows ' ' 

‘^(1) Except as hereinafter provided, no person shall, 
without a license from the Commissioner, sell or expose for sale 
anj- four-footed animal or any meat or fish intended for human 
food, in any place other than a municipal or private market : 

^^(2) Provided that nothing in sub-section (1) shall apply 
to fresh fish sold from, or exposed for sale in, a vessel in which* 
it has been brougdit direct to the sea-shore after being caught 
at.sea/A 

The proviso is very ungrammatical and by no means easy to 
construe. The relative which refers to vessel ’whereas 
the words ''caught at sea'’^ refer to and the whole 

sentence from which to is intended to be what 

in German grammar is known as a compound adjective. Treat- 
ing this whole sentence in that way the proviso is, we think, 
worded so as not to interfere with the exposing or selling of 
fish in and from vessels coming direct from the sea. The alloca- 
tion of the prepositions "^in^’ and "from^^ seems to shovr this. 
Three processes seem to be aimed at and the proviso should then 
run as follows,: — Nothing in sub-section 1 shall apply to fresh 
fish (1) caught at sea; and (2) brought direct to the sea’*shore 
and (3) sold from or exposed for sale in a vessel. The draftsman « 
of the proviso, however, thought fit to put the processes in their 
reverse order and thereby has given occasion for this difficulty* 
Directly any fresh fish is brought on to the shore the prohibition 
of clause 1 attaches, but the prohibition is not intended to apply 
to anything W'hicli has not been actually brought on to the shore. 
It would be impossible in the present case to say that this fresh 
fish had been sold from a vessel, when as a matter of fact it had 
been sold from the bersket- on the shore, it having been brought 
from the vessel which was in the water.' We have been unable 
to find any direct authority on this point but the case of 
/&rd V. Msreer^^^ supports our conclusion, la -that case a cargo 

,,,,^,,(11 ( 1870 ) ,22 ^ ; 
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' '../of ice:was consigned 4o the plaintiff, and before ;tlie ship came Mto ; 
.the liarbonr the defendants bought the cargo ^ with , a condition 
.that the ice was to be taken from the ship's' deck by .them.^ : It 
was held that the contract ‘^frorn the deck meant that the 
vendor should pay all that was necessary to enable the purchaser 
to remove the cargo from the deck, and that harbour dues 
charged to be paid before the goods could be removed, were 
payable by the vendor. Applying that case to the present— 
suppose here Budhoobai had agreed to sell the pomfret ‘'from 
the tony/^ and then had paid a charge for putting it into the 
basket and taking it to shore surely the purchaser would have 
had to pay that charge. 

The next question to consider is whether it can be said that 
the place where this fish was sold is a private market and 
upon whom does the burden lie to prove it to be such. Now no 
attempt has been made to show that there are any limits to be 
placed upon the foreshore in question so as to constitute a fixed 
market. It was suggested that a space of some 100 yards in 
width and length might be considered as the limit, but there is 
really no evidence whatever to support that suggestion. There- 
fore the whole foreshore of Chaupati must, according to the 
argument of the accused, be taken to be private market/^ 
Private market is defined by section 398 of the Act wdiich 
says:— All markets which belong to or are maintained by tl)e 
Corporation shall be called ^Municipal markets.'^ All other 
^ markets shall be deemed to be private.'^'’ It is difficult to see how a 
place like the whole of the foreshore of Chaupati could be held to 
be a private market.^' Even however if this were not so, we 
must next consider upon whom in this case lay the onus of proving 
that the place in question was a private market.'^' Now upon 
that point the Municipality started their case by showing that 
the place in question wms the foreshore of Chaupati. That there- 
fore was sufficient to throw the onus upon the defendants to 
prove that the foreshore of Chaupati was a private market*'' 
within the meaning of the Act. Now upon this point a certain 
amount of evidence was given and a great deal was made of the 
admission by Mr. 0# B. ShroflT in- cross-^exaihination that the ;; 
fishermen in general have '.been; in the habit of using the"'.' 
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.:vCh4upati:f0re fishiBg, 'from ' time ., immemorial and also 

for selling fish there. Afterwards he said he eonld not saj that 
the fishermen were selling fish there from time immemorial 
and his own knowledge had been only for 10 years. Certain 
other evidence was given by the witnesses for the accused but 
the conclusion we have come to upon that point is that the 
accused has not discharged the burden which we find was laid 
upon her by the evidence that she has called. To legally prove 
immemorial custom for selling fish on the Ohaupati foreshore 
would require very much better and further evidence than has 
been given in this case : e. Mercer v. Denne shows what 
evidence was necessary to prove a valid and good custom for 
fishermen to dry their nets upon the shore of the land of a 
private owner. As we have said the evidence in this case falls 
far short of the evidence which was given in support of tlie 
custom in that case. Of course this judgment will not prevent 
the fishermen who are interested in this alleged custom from 
filing a civil suit to prove the custom and to protect their rights 
if any. Whether it is worth their while to do so is for them to 
consider^ for in order to avoid any penalty hereafter ail they 
need do is to haul their toiiies a little higher on to the sea-shore 
and expose their fish in and sell them from them direct. 

The last question is, whether the Municipal Act applies to the 
spot in question. We have no doubt whatever that it does. 
Primd facie the foreshore between high and low water marks 
belongs to the crown: see Attorney-General v. UichanU^^^ mA 
Attorney 'General v. Bmermi The same law applies in India. 
Poe d. Rajah SeeHcristo v. The East India Co. The Municipal 
Act, sections 387 — 389, certainly contemplate parts of the sea-shore 
being vested in and parts not being vested in the Municipality. 
But there is nothing to show that the Chaupati foreshore is so 
vested. The Presidency Magistrate seems to have considered 
that the City of Bombay is defined in detail in the Municipal 
Act, because the boundaries of the wards are ,set 'out in 
schedule B into which the city is divided. ■■ But it is 'clear..:: 
from section 24j that these boundaries are given for electoral 


(1) [1904j3 2Cii.534. 
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::piW:pGses,: Only' j , and further/'^ ■City:^'''. in section 24 ..must ; :be \ read 
i:;S:nlgect;L0:the: qualification in section 3, at the begioiiing*;!^ unless, 
there:' is;Somet!:ii repugnant in.the subject or context/^ where*':, 
from it appears that in section 24 City is not equivalent to the, 
City of Bombay or the whole area to which the Municipal Act 
applies* The word City of Bombay under the General Clauses 
Act I of 1904 means the area within the local limits for the time 
being of the Ordinary Original Civil Jurisdiction of the Bombay 
High Court of Judicature ; see clause 10 ; and by section 4 the 
word City of Bombay as defined in section 3 of that Act 
applies also^ unless there is anything repugnant in the subject or 
context of Bombay Acts passed before the commencement of. 
Act I of 1904. We do not find anything repugnant in the sub- 
ject or context in the Bombay Municipal Act. Thera is no 
doubt therefore the foreshore in question is within the Ordinary 
Original Civil Jurisdiction of the Bombay High Court of 
Judicature^ consequently this point also fails the accused. 

The result is tiiat in our opinion the order of the Acting 
Presidency Magistrate was wrong, the accused ought to have 
been convicted of the offence with which she was chasged. 

We accordingly^ reverse the order of acquittal and direct that 
she do p'^y a fine of two annas, or, as section 26 of the Bombay 
General Clauses Act I of 1904 applies, by which section 67 inkr 
alia of. tlie Indian Penal Code is rendered applicable in the case of 
lines imposed under any Bombay Act, we order the accused do 
suffer simple imprisonment for one day in default. 

Aston, J. — I concur in the order proposed. The evidence 
establishes that the accused exposed for sale and sold the iish in 
question after it had been remov^ed, unsold, from a boat and had 
been taken to the shore and had been placed on the shore in the 
basket in which it was exposed for sale on the shore. Tin’s is 
prohibited by-section 410 of the City of Bombay Municipal Act 
unless the place of sale or exposure is a market, 

•The spot where this exposure and sale took place is part of tim 
Ohaupdti foreshore, between high and low water mark, which 
pfimd facie belongs to tlie Government'and in which no propnetaiy 
rights are claimed by the accused, for herself or any private 
individuals. It is pmdfam not a market p.lace and the evidence 
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to wMcli we -were referred to eliow that tMs loreslior0:';:or'.a%;: 
-.part:o£:it is' a- market is, too' indefinite', as 'to''' place} tmievaiid 
circumstance to show that the Chanp^ti foreshore is in whole or 

part, a market place/ ,, 

I also concur in the view that in applying the provisions of 
section' -IdO of the City of Bombay Municipal Act^ the decision 
whether the Ciiaupitti foreshore between high and low water- 
mark is within the City of Bombay is governed by the definition of 
City of Bombay contained in the Bombay General Clauses 
Act and not by certain provisions of the City of Bombay. Municipal ■: 
Act wliicli divide the City into wards for electoral purposes. 
On this view of the case the accused has committed an offence 
punishable under the section cited^ but the prosecution being 
avowedly instituted merclj^ as a test case, a nominal fi.ne is 
^s'ufficient. ■ 


AP,PELL/ 1 TE CIVIL. 


Before Sir Ij* II> Jenlcms^ JT.C.Xi?., Chief Justice-^ and Mr, ifnsUce Batty, 

:,: The'SECK,ETARY or STATE FOB IXDJA iis- COUHGIL (obiginab Plaint-" 
V Appellant, . "■ TAMANEAY, 'XAEAYAX' OHIPLIJXIiAli ' anb 

OTHERS (oiucnNAL Defendants), ItepONBE'NXSr^’' ■ 

Cantonment pro^^erty-- Grant — Notice of restmiption — Offer of compemation— 
Condition precedent — Notice to one of three executors — Joint occupants, 

A certain plot known as No. 1, Queen’s 0-ardens, situate within the limits of 
the Poona Cantonment, wa,s in the year 1862 granted by the Commander-in- 
Cliief of the Bombay Army to one Edidji Nasarvanji Oolabavala mider the terms 
of a G-onoral Order^ dated the 31st July '1856. The I4th clause of the said 
^,/Goneml'0,rder was in these terms • ,, ' 

Permission to occupy such ground in a military cantonment confers no pro* 
prietary right, it continues the property of the State. 

It is resnmahle at the pleasure of Government, hut , 

In all practicable cases one month’s notice of resumption will be given, and 
The value of the buildings which may have been erected thereon, as esti- 
mated by a comriiittoe, will bo paid to the owner.”' ' 




^;AppfaI;';]Sp^ 




Bmpbboe 

BtrBHoorAL 




tfll .INMAJff LAW EBPOETS.;: ;::;[VOL. :XXXr 


After tie' g.mnitlie^g erected a' bungalow' oil' 'and , in'' tbe year 

1874 sold tlie bungalow and all bis interest in tbe land to Hari'Eavji Cbipliinbar 
■ wlio died in tbe year 1806 'leaving a 'will under' wMcb lie appointed defend-;, 
: ants /as Bseciite^ 

On tbe lOtli October 1903 tbe Military authorities gave to defendant 1 a 
notice roipiring bim to deliver possession of tbe land to the Cantonment 
Magistrate on tbe ist December following. Tbe notice furtber stated tliat 
Government was prepared to pay defendant 1 Rs. 15,500 as comjiensation for all 
tbe buildings standing on tbe land, or if tbe defendant disputed tbe said amount, 
then such amount as may be determined by' a Committee of Arbitration and t'hr.t 
on defendant s failure to comply with tbe terms of tbe notice a suit in ejectment 
would be died. The defendants having failed to comply with tbe notice, tbe 
Secretary of State for India in Council brought tbe present suit in the year 190-1* 
to recover possession of tbe land claiming that there is a right of resumption 
which is presently exercisable.” 

Defendants 1—8 denied the right and contended that tbe notice of resump- 
tion was not proper, and that the plaintiff had no right to resume tbe value of 
tbe buildings being not estimated by a committee. 

Defendant 4, who was a lessee of defendants 1 — 3, expressed his willingness to 
abide by tbe orders of tbe Court as to giving up possession. 

The Judge having dismissed tbe suit on tbe ground that the notice to give up 
possession was not proper and was not given to the proper parties, tbe plaintiff 
appealed. 

reversing the decree that the General Order stated in terms as clear as 
possible that no proprietary right was conferred by reason of a permission to 
occupy the ground which alone was granted, and that the ground continued the 
property of tbe State and was resumable at tbe pleasure of Government. 

^eld further, that tbe notice of resum ption was not a condition precedent to 
the right of resumption. Even assuming that notice was a condition precedent, 
that provision had been satisfied by giving notice to one of the three executors 
who were joint occupants. The provision as to notice was nothing more than a 
statement of what will he done, when practicable, for the purpose of saving 
the occupant from such inconvenience as an immediate resumption might 
.involve. 

further, that though the value of the buildings erected bad not been 
estimated by a committee, it was not a condition precedent to resumption, 
though, no doubt, tbe right to that paj“ment would arise on resumption. 

Secretary of State v. Jag an FmsadO) distinguished. 

Appeal against the decision of A. Lucas,, District Judge of 
Poonaj in original suit No. 10 of 1904' brought by the Secretary 
of State for India in Council to recoyer possession of certain land,,' ' 
situate within the limits of the Poona Cantonment. 
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1.862 one ■;Edalji ' Nasarvaiiji Oolabavala 
having applied to the Military authorities for permission to 
occupy a certain piece of land^, situate within the limits of the 
Poona Cantonment^ for the purpose of erecting a dwelling house 
and out-houses^ the Commander-in«Ghie£ of the Bombay Army 
sinetioned the grant of a plot/ which was then known as No. 27, 
Stafi' Lines, and subsequently as No. 2^, Bund Lines^ and latterly 
as No. I 3 Queen^s Gardens, The grant was made on the 11th 
December 1862 under Government Separate General Order of the 
31st July 18565 which provided as follows : — 

<3f,'““An applicjition must he made to the Officer Commanding the Station in 
form A for miocciipied ground to be built upon within Cantonment limits. 

h . — When no objection occurs, the application is to be forwarded to the 
Commander-in-Chief who, if he approires, will submit it for the orders of 
G-oyernment. 

c,-— Permission to occupy such ground in a Military Cantonment confers no 
proprietary right, it continues the property of the State. 

d— It is resiimable at the pleasure of Government, but 

e, — In all practicable cases one month’s notice of resumption will bo given, 
and 

f. — The value of the buildings which may have been erected thereon as 
estimated by a committee will be payable to the owner. 

fj . — Committees of Arbitration under this order are to be composed of 0 officers 
having no interest in the subject of reference specially selected for their judg- 
ment and experience and when practicable of not less than 10 years’ standing, 
the owner being called in and allowed to name one member (if a Military Officer 
at the station). 

L — The value of buildings for compensation is to be determined as nearly as 
possible according to their actual value at the time. The value fixed being as 
nearly as can be ascertained the cost of constructing at the time being, a similar 
building. 

The said plot was, thereupon, occupied by the said Edalji 
Nasarvanji Oolabavala who erectod a bungalow thereon. In the 
year 1874 the grantee sold the said bungalow and plot of 
ground to Hari Ravji Chiplunkar and the sale was sanctioned by 
the Major General Commanding the Poona Brigade in accordance 
with the Coiitonment Regulations. The said Hari Ravji died 
in March 1896 having left a will under which he appointed 
Vamanrav Narayaii Chiplunkar, Balvantrav Hari Chiplunkar 
and Ganpatrao Mas Ganpatgir Bholagir, defendants 1, 2 and 8 ^ 
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...... as, ,.ex.ecii,tors aiirl.. they continued in poss;:s^ioii,o,f, the ..l.urig.alow. 

On the 19 th October 1903 the Deputy Adjutant-Generab 
-Bo.mbay Gciiimand^ 11 ^ the direction' oi the GGveini,ment 'ol:: 
.'-Bcaiibay^ gave on behalf of Government, a iiotice'to the , executor: 
,:yainaiirav Narayan Chipliiiikar^-defendant ,reqiiiring ,liim ■ .oe' 
the 1st December following to quit and deliver up to the Can- 
toiiment Magistrate, Poona^ possession of the said plot of ground 
and intimating that Government was prepared to pay him the 
sum of Es. 15,500 as the value of all the buildings standing on 
the said plot^ or if he disputed the said amount then such 
amount as might be determined by a Committee of Arbitration 
which 'would be constituted as provided in Chapter XX of the 
^rCihitbnmeM and that on defendaoPs , failure" to,-" 

comply with the terms of the notice, a suit in ejectment would be 
filecL On the 28th November 1903 the Oantonment Magistrate, 
Poona, wrote to Vamanrav Narayan Chipluiikar, defendant 1, a 
memo stating that the latter should arrange to deliver charge of 
the premises on the 1st December. In reply to the said memo 
Vamanrav Narayan Chiplunkar informed the Oantonment 
Magistrate that he would not give up possession and that in case 
a suit in ejectment be instituted against him, he would defend 
the same. 

The plaintiff, therefore, brought the present suit in the 
year 1904 alleging that the cause of action arose on the 1st 
December 1903 and that the defendants held the land on Military 
or Cantonment tenure under which the holder had no right of 
ownership over the grouiid, but merely a right of occiijrancy and 
the land was resumable at the pleasure of Government, compem 
sation being given for any buildings standing upon it at the time 
of resumption. The plaintiff prayed that the defendants might 
^Be/'decreed^^^ ;deliv,ermp' ’'"quiet and. peaceable,v;,pQs,sess 
said plot of ground to the plaintiff and ' that the defendants or > 
some of them might be decreed to pay to the plaintiff his costs , 

alia that he did not admit that the plot in suit wuis acquired or,,. 
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the plaintiif^ nor liafi the clefeudanu any knowledge of any such 
r.:teiiure as was described in the plaint' Military nr Cantonment; 
tenure/"^ that he did not admit that the plot ;was granted with any ■ 
such reservation of the right of resumption in favour of Govern- 
niant^ that he had no knowledge of the Cantonment Regulations 
referred to in the plaint nor had the deceased Hari Ravji notice 
of any such Regulations at the time of his purchase, nor had 
Colaba vala any such notice at the time of the grants that the 
notice of resumption vms not proper, that the plaintiff virtually 
asked for specific performance of an alleged unwritten under- 
taking not between the parties, as against the executors of Hari 
Ravji, a transferee who had paid money in good faith and with- 
out notice of the alleged reservation and who ;claimed under a 
registered document acted upon by the plaintiff, who was, there- 
fore, not entitled to the relief claimed under the provisions of the 
Specific Relief Act j that the plaintiff was estopped from asserting 
any right to resume the land which ;.had always been held 
and dealt with by defendants, Hari Ravji and his vendor, as their 
absolute property free from all liability to resumption and that 
ill the event of the Court passing a decree as prayed for in the 
plaint, the defendant claimed Rs, 55,000 for the damage that will 
bo caused to him. 

Defendants 2 and S, Balvantrav Hari Ohiplunkar and Gan- 
patrao alms Ganpatgir Bholagir, stated that defendant 1 was not 
the managing executor, the provision in Hari Ravji^s will being 
that all business should be transacted and by majority of 
votes, that notice to dofeiidant I was insufficient, that no notice 
was given to them, therefore/i there was no cause of action 
and the plaintiff* was not entitled to claim possession and that 
lieither the Oantomnent Act, 1889, nor - the Cantonment Code, 
1899, provided for the resumption*” of land and for the deter- 
mination of compensation ia such cases. 

While the suit was proceeding defendant 2 died and his name 
was struck off as the right to' sue did -not survive against bis 

Defendant 4, Sir Dinsliaw Manekji' Petit, who was lessee 
under defendants,!— >3, answered that he was willing to abide, by 
the orders of the Court as to giviog/op -possession and prayed,. 
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..fcliai.ifibe waS' entitled- to, possession-^ .reasonable,-' time, 

miglit,- be-:given to Mm to vacate. 

- The' Jndgeloniid that the notice given by the plaintiff was .not 
proper and was not given to proper parties. He, therefore, dis- 
missed the suit without recording findings on other issues. The 
following are extracts from his judgment 

Assuming then that Jilr. Cokbavala took the land on these conditions (a, h> c, 
montionod above) and that his siiccessors-iii-title now hold it on the 
same conditions, it is to be determined on what terms plaintiff can claim that the 
present defendants shall* vacate the land. 

Mr. Xicholson (Government Solicitor who appeared for the plaintiff) would 
have me assume that there is no mutuality about the arrangement between 
plaintiff and defendants, that the plaintiff can put an end to the occupation at 
an 3 " time at his will and pleasure and that the question of compensation is a 
matter to be settled afterwards and is quite distinct from plaintiff’s right to 
resume the land. This, as a Court of equity, I cannot allow' to be a correct 
statement of the case. I must hold that the consideration for plaintiff allowing 
defendants to huild on the land was that they should erect upon it a bungalow 
suitable for occupation by British Officers and should become liable to the rules 
in force within Cantonment limits many of which are of an irksome nature. 
Mr. Xicholson is unable to point out to me what is the nature of defendants* 
agreement with Government if ibis not a contract pure and simple. I therefore 
decide that plaintiff and defendant are parties to a contract. Such being the 
case, in my opinion, it follows that before he can evict defendants qffaintiff must 

(1) if practicable give 1 month’s notice of resumption > and 

(2) pay or at all events show his willingness to pay compensation fixed by a 
committee constituted as shown above and calculated in the manner shown above. 

I now turn to notice (B attached to the plaint) to see how far plaintiff has 
shown liis willingness to compensate defendants according to the agreement 
between them when he demands that defendants shall vacate the land. 

By paragraph 1 of the notice plaintiff calls upon defendants to quit and 
vacate the premises in suit on the first day of December next following. His 
offer as to compensation is contained in paragra]3h 3 which I will quote in full. 

And I hereby further under direction as aforesaid give you notice that 
Government offer and are prepared to pay you the sum of Bs. 15,500 as the 
value of all erections now standing on the land or if you dispute the amoimfc 
of the said compensation then such amount as may be determined by a Com-' 
inittee of Arbitration which shall be constituted as provided by Chapter XX 
of the Cantonment Code, 1899,*^ 

In the event of his not complying with the terms of this notice defendant 1 
is informed in paragraph 4 that an action in ejectment At ill be filed against him 
in the Poona District Court* . . ? 
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To this notice defendant 1 replied (vide C attached to the plaint) I cannot 
grant the possession of No. 1, Queen’s Gardens, as desired.’* 

The question %Tliicli now arises is was he justified in so replying or has he by 
so doing committed a breach of his contract ? The notice given to him really 
amounts to the following 

Quit the land by December 1st, 1903. I offer you Es. 15,500 for the building. 

If you won’t accept that, the amount of compensation to be paid will be hxed by 
an xlrbitration Oominittee constituted under Chapter XX of the Cantonment 
Code.” Defendant 1 was, in fact, given an unconditional order to quit. But for 
the following reasons lie is entitled to something much more than this. Accord- 
ing to his agreement ho is entitled to have the compensation to be paid to him first 
fixed ill the manner laid down by the order of 1856 or to be given an opportunity 
of agreeing to the compensation being so fixed. He was not given any such 
opportunities but was told to quit unconditionally. 

It does not appear how the sum of Es, 15,500 was fixed but it is not contended 
that it was fixed in the manner prescribed by the order of 1856. If he did not 
accept Es. 15,500 he was referred to a Committee that was never contemplated 
in the agreement between him and plaintiff. Moreover a Committee aiipointed 
under Chapter XX of the Cantonment Code has no powers to fix compensation 
in a case like this. I, therefore, hold that plaintiff has neither performed nor 
shown his willingness to perform the promises made by himi.to the defendants 
and that until he has done this he has no cause of action against, defendants for 
breach of contract by refusing to vacate the land as required by the notice to 
defendant 1. 

Apart from the purely legal aspect of the case I am of opinion that on equit- 
able grounds also plaintiff’s suit must fail. It is quite conceivable that had 
defendant 1 been asked to accept compensation fixed in the manner prescribed 
by the order of 1856 he might in order to avoid the trouble and expense of 
litigation have accepted compensation so fixed even though he did not admit 
plaintiff’s right to evict him. At all events it does not appear to me to be fair 
that plaintiff with inexliaiistible resources at command ^should hurry the 
defendants into litigation without complying to the letter with the conditions 
of the agreement between them. 

The plaintiff appealed. 

Seo^t (Advocate General) with Mao Bahadur K /. Kivtikar^ 
Government Pleader^ appeared for the appellant (plaintiff) The 
action is one in trespass against persons who, hold the land under 
a revocable license* Clause 14 of the General Order of July 1856 
is quite clear on the point. According to the terms of that order 
the land was resumable at the pleasure of Government and notice 
to give possession was not at all necessary. In giving the notice 
which is now alleged to be insuflScient^ we did more than we ;;V: 
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19C)S, were bound to do by the terms of the order. The defendants 

"sraaiijTAuY refused to quit, therefore, they lost all claim to the perforinance 
' OP State of our undertaking, 

TAniAKaAi'. The Jud^e misunderstood the nature of our claim. He should 

have hold that it a ease in trespass. The defendants hel.J 
the land under permission revocable at the will of Gov'ernmont 
and Government having effected revocation by their notice of the 
October 1903_, the defendants became trespassers; 

The determination and the pajmieiit of the amount of compen- 
sation was not a condition, precedent to such revocation. In the 
case of The Secretwry of State for India Jagm. Prasad^^\ in 
which the payment oi; compensation was held to be a condition 
precedent to ejectment, the Court did not dismiss the suit, but 
passed a decree empowering the Secretary of State to eject the 
defendant conditionally on his making a formal tender of the 
amount of compensation fixed by a Committee of Arbitrators. 
But in the present case payment of compensation is not a con- 
dition precedent to ejectment. 

[Jenjcins, 0. J. Will you undertake not to execute the decree 

I until the amount of compensation is determined ?] 

Yes, we will' do that. 

J, P, So 2 i 0 a appeared for respondent 1 (defendant 1). 

G* S» liao {n>iid Feukairao Eamcliandm) appeared for respon- 
dent 2 {defendant S) The General Order of 1856 was not 
referred to in the notice given to one of the executors. It was 
put in alterwards. The grant was made to us by Government 
and it was the grant of a building site. Even if the General 
Order did apply to the land, the determination and payment of 
compensation as provided for in it are conditions precedent to 
the exercise by Government of the right of resumption. As long 
as there was no offer by the plaintiff to submit to a reference to 
arbitration, he could not exercise the right of resumption. 

Next we contend that the notice was bad because it was given 
to only one out of the three -executors. According to the wdll ' 
of the deceased Hari Eavji Chiplunkar all the three executors or 
a majority of them must join in doing an act. 

.'■'"’d JLC.^Goyaji appeared for respondent S (defendant 4) We 
; ^ , , do not contest the right of Government ,to eject. We are the ■ 

* / , ^ y ^ : V :■ 'V . ' ayWW 0 All. 148i ' y ■ v ,, . ■' ' ’ 
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lessee of the bungalow under the executors and sufficient time 
should be allowed to us to vacate* We should not be* saddled 
with plaintiffs costs, 

Jenkja^Sj Gh J«: — The Secretary of State for India in Council 
has brought this suit to recover possession of cantonment 
property^ claiming that there is a right of resumption wdiich is 
presently exercisable. 

The first three defendants deny this rights and, in a letter 
written by the first of them on the SOth November 190S, it is 
said I cannot grant possession of No. Queen^s Gardens, as 
desired. If Government are advised, as they have hinted 
previously, *to sue me for ejectment, I will defend if any such 
suit is instituted, and hold Government responsible for all the 
cost appertaining to such suit or suits as they or I may be 
advised to ins^titute or defend/' 

The 4th defendant is a lessee under the first three defendants, 
and by his written statement he has expressed his willingness to 
abide by the orders of the Court as to giving up possession. 

The land was granted in the year 1S62 to Mr, Edalji 
Nasarvanji Oolabawalla, and it is common ground that the grant 
was made on the terms of the General Order of the 31st July 
1856. Though this General Order was not mentioned in the 
correspondence previous to the institution of the suit or in the 
plaint, by common agreement the District Judge has disposed of 
the ease on the footing of the rights of the parties being 
governed by that Genera! Order^ 

Mr. Edalji Nasarwanji Colaba walla erected a bungalow on the 
land, and in 1874 he sold the bungalow and all his interest in the 
land to Mr. Hari Ravji, The first three defendants are Mr. Harj 
■Ra^vji's^'^ executors. \ 

Now the clause of the General Order applicable to this case 
is the 14th which is in these terms: — Permission to occupy 
simh ground in a military cantonment confers no proprietary 
right, it continues the property of the State. 

It is resumable at the pleasure of Government, but 
111 all practicable eases one niontVs notice of resumption will 
be given, and _ , . ^ , . , ■ 

n B20~r> ' • V. ' 


mm 


SKCRET/UiY 

or SrATE' 





146 


the:' INDMM-.LAW/BEPOETS,- 




1005* 


^ICEfStlllY 
Of, State 


Vamastiut.; 



4 


^'Tlie value of the buildings y which may. haA^e been erected, 
thereon, as estimated by y' a cammittee^- will, be pakl ' to .;th^^^ 

It is there stated in terms as clear as possible that no pro- 
prietary right is conferred by reason of a permission to occupy 
grouncb and that it was only a permission to occupy ground that 
was granted is apparent from Exhibit (< 2 ) to the plaint. It 
is further stated with all possible clearness that the ground 
continues the property of the State and is resumable at the 
pleasure of the Government. 

But Mr, Eao, on behalf of the first three defendants^ contends 
before us that in the following sentence there is that wliicli 
enables him to resist this claim. He says that one month^s notice 
was not given, and that the value of the buildings has not been 
estimated or tendered. He says that one montlks notice was 
not given, because notice was only given to one of the three 
executors; and he relies for the validity of this contention on a 
clause in Mr. Hari Eayji’s will which^ we are told; provides 
that the assent of the majority of the executors is required for 
any act. But no act is required of the executors in this case. 

The position is that the three executors are joint occupanis; 
and even if it be assumed that notice is a condition precedent 
to the right of rewsumption; that provision has been satisfied by 
the notice being given to one. But in our view of . the case the 
giving of notice is not a condition precedent. It appears to us 
to be nothing more than a statement of what will be done^ 
where practicable; for the purpose of saving the occupant from 
such inconvenience as an immediate resumption might involve. 

Then it is said that inasmuch as the value of the buildings 
erected has not been estimated by a committee and so cannot be 
paid^ no right to resume exists. But (in our opinion) payment 
is not made a condition precedent to resumption; though no 
doubt the right to that , payment would arise on resumption. 
The case of Secretary of State vs. Jagan Frasad 0-) is clearlj’^ 
distinguishable because there it was expressly provided that the 
powmr of resumption was on giving one mouth’s notice; and 
paying the value of such buildings. . 
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■y : Biii^any difficulty' 'tliere ;migM be .in this. re.speefc is "met by 'the: 
assent of the Advocate General to the proposal that any decree 
for possession shall nob be executed without the special permission 
o£ the Court until the value of" the buildings has been estimated 
in the manner provided by the General Order, and by his further 
undertaking as soon as possible after the execution of the decree 
to pay the sum that may be so estimated. We say without 
the special order of the Court ’ with a view to safe-guarding the 
plaintiff against any possible hitch, which we cannot now foresee, 
that might perhaps interfere with our intention that the plainliff 
shall recover possession upon the terms to which the Advocate 
General has assented on his behalf, 

111 our opinion there should be a decree to that effect, and the 
decree of the lower Court' should be reversed with costs to bo^ 
borne by the first three defendants. There will be no order as 
to costs against defendant No, 4. 

Decree reversed. 

Gv,B. E. ' 
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Before M')\ J-iistke Miissell anil Mr, Justice JBatiij. 

GIEIABII BHRATAR GANGADHAR BALKRISHKA. BEAT T'HAKAR 

(oBiaiNAL PMOTirr), Appellant, v. RAGHUISrATH alias TATY^A 
: VISHWAISrATH (oBioixAL Defendant),: R.EsPOifDENT.'^ . 

Frovlndal Small Catm Court Act {lAi of 1887% Sc/i, If art, 31 — Juris-- 
diction of Small Cause Court — Suit to recover an asoeriained sum as profits 
of land — Second appeal — EigliGourt^Fraciice. 

The plaintiff sned to recover three specific sums of inoncy anaountiBg to 
Es. 447-11-0, being her share of the revennes and i^rofits of three sets of lands, 
alleging in her plaint that the money had been -wrongly received by the defend- 
ant 

Ilekl-^ that the suit was one cognkahle by a Oourt of Small Causes 5 and 
that, therefore, no second appeal lay. 

Second Appeal fi*om the decision of W, Baker, Assistant 
Judge of Poona^ reversing the decree passed by G, V. Patwardhan, 
Subordinate Judge at S^swad,. 
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The plaintiff stied to recover from the: defendant the sum of 
'■'.Rs.' 447-11-0. ■ The soni ' was . made np'- as follows : ^Rs, 865-:3-0. ',: 
was her share of the revenues of the inam village of Valimja for 
three years 1899, 1900 and 1901 ; Rs. 52-8-0 on account of her 
share of the profits of the lands at Yalunja ; and Es. 30 represented 
]ier share of the profits of the lands at Kamthadi, for the same 
years. The plaint alleged that the defendant had received the 
umounts mentioned but he had wrongly retained the same. 

The defendant, in his written statement among other things 
denied the plaintift’^s share in the inam village as well as the 
other lands. 




On appeal the Assistant Judge reversed the decree, and dis- 
missed the suit. 

The plaintiff* preferred a second appeal. 

At the hearing the respondent raised a preliminary objection 
that no second appeal lay as the suit was one cognizable by a 
Small Cause Court, 

T. G. Ajiukycii for the respondent (defendant) I take a 
preliminary objection that no second appeal lies— 'Section 586 of 
the Civil Procedure Code (Act XIY of 1882) ; the present suit does 
not fail under Art, 31, Schedule II of the Provincial Court of 
Small Causes (Act IX of 1887), because this is not a suit for an 
account ; the plaintiff in this case claims three specific sums, and 
thus the suit is of a nature cognizable by a Court of Small Causes ; 

Kmjo Beltcay Singh v. MadJntl Chnndra GhoBe^^\ Vasiideii Nara- 
gait V. Damodar 

N, i¥. Samarih^ for the appellant (plaintiff) : — There are three ‘ 

items claimed in. the plaint. ^ As ..to one ^ of them, namely, 
profits of' Kamthadi lands, plaintiff, in paragraph 3 of the plaint, , . ^ 
alleges that she had been receiving 'her 'share, but for the three’ ' /ff 


\ I ' 


years prior to suit, defendant had wrongfully received plamtih‘'3 
share of the profits of those lands. As the plaint contains that ; v 
allegation, the suit falls under clause (31), schedule H of the 

7) : Damodar Ocpal 


^ Balhrkhm Karve^^^; Intone ^ v*. Mahaim. 


■ '(1896) 23 Cal (E B.) 884 m (lOOi) 6 Bom, L» B. m» 
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Anant '^^ ; BamesJiar Singh v« l)iirga Das'^^K The head-note in 
Vinayak Qmgadharhhat v, Kruhnarao SaMaram!^^ is not coireet 
in its statement that the suit in that case was to recover utpan 
of plaintiff’s lands lorongfully recovered defendant. There was 
no such allegation in that case. The misapprehension which 
the incorrect statement in the head-note was likely to lead to 
was corrected in Fastidev Naragan v. JDamodar In the 

case of Vasudev v. Darnodar also, plaintiff did not allege in his 
plaint that defendant had wrougfnllf received plaintiff s share of 
the profits. The view of the majority of the Calcutta High 
Court in the Full Bench case of Knnjo Beliary Singh v, Madlmi 
Chundra Ghose ^^ has been expressly dissented from by our High 
Court ill Aiitone v. MaJiadev Anani^^K This case in Intone y» 
MaJiadev was not brought to the notice of their Lordships in 
Vamdev v. I)am.odaT^^\ The fact that plaintiff has claimed Es« 30 
as her share of the profits of Kamthadi lands for three years prior 
to suit at Es. 10 per year cannot make her suit cognizable by the 
Court of Small Causes^ when her allegation is that defendant had 
wrongfully received her share of the profits. In spite of the 
definite sum mentioned in the plaint, the Court has to ascertain 
whether the sum claimed is more or less than what plaintiff’ is 
entitled to. In the present case^ the Court of first instance found 
that plaintiff’ was really entitled to Es. 15 per year^ but as she 
had claimed Es. 10 per year, the decree in her favour was for 
Es, 30 for three years. Thus, plaintiffs naming a definite sum in 
the plaint does not make the suit any the lessasuitj ^^for an 
account/’ Besides, as observed by Ghose, J., in Kunjo Beharg Singh 
V. Ifadhuh Clmndra, Legislature had really in* 

tended that a suit must be a suit for account properly so called, in 
order to bring it 'within the words ^ including a suit, &c./ as 
occurring in art, (31), they would have stopped with tjie words 
^ony other suit for account’ and virould not have those 
words.” As the view of the minority of the Judges in the Full 
Bench else of Singh ]:xm been accepted in the case 

a) (1900) 25 Bo 3», S5, at p. 89. (3) (1901) 25 'Bm. 625 : 3 Bom. L. E. 289. 

C2) (1901) 2S All. 137. <i> (1901) 6 Bom. L. E, 870^ 

(S) (1896) 23 Cal. SS4 at p.SOa* 
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of Jutone V. MaAadep^'^\ as being in accordance with the current 
GiijiBii of decisions in our High Courts and'aS' that view has iiot. heen 

Baqhwith. overruled by a Full Bench' of our High Courts it is not open to 
this Court to depart from that view. I submit, therefore^ that 
tlie preliminary objection ought not to prevail. 

F. Ajinhya^ in reply:— The case of Anione v. Jilahadev^^^ 
seems to create some doubt ; but in that suit the claim was 
for profits three years and not for any specific sum as 
claimed in the present case. The mere fact that the Court has 
to ascertain whether the sum claimed is more or less than what 
the plaintiff* is entitled to does not make a suit one for an account ; 
because in that way every suit whatever be its nature will be- 
come a suit for an account ; in many cases something in the 
nature of an account is required to be taken, but a suit for 
account means a suit which seeks for a decree ordering the defend- 
ant to account to the plaintiff* for moneys received by him and 
not for a definite sum of money. From the facts and arguments 
of pleaders as reported in Vamdev v. 'Brnnodar^^'^ it seems that 
the question of wrongful receipt of the plaintifi'^s share by the 
defendant w^as specifically before the Court and after all the 
V Court held that the claim was one cognizable by a Court of 

Small Causes. The preliminary objection therefore ought to 
prevail and the appeal be dismissed with costs. 

Russell, J. :—In this case a preliminary point was raised^ 
■m., that no second appeal would lie to this Court. The question 
arises upon Article 31 of the second Schedule of Act IX of 1837. 
The xlrticle excludes from the cognizance of a Small Cause 
Court any other suit for an account iiicluding\,.a suit for the 
profits of immoveable property belonging to the plaintiff which 
have been wrongly received by the defendant.” In the present 
case the plaintiff sues to recover three specific sums of money, 
her share of the revenues and profits respectively of three sets 
of lands. It is true that in para, 3 of her plaint, she says, that 
the profits had been wrongly received by the defendant. 

Now clause 31 refers to suits for accounts, and it appears to 
io " say" that- a suit for three specific items which 

/■ (2) (1804) 6 Bom. li* E, 370. 
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■are upon the face of the plaint 'itself, ascertained ancl.deiuedj 
can' he said. to. be ,a soit for an ‘account. 'It was' *pomted^^^ out: 
during the -argmiient that a suit for an 'account was excluded 
from the eognmnce of the Small Cause Oourt as it is well 
known that a Small Cause Court has no machinery for taking 
accounts. The question has been raised in several cases. In 
Viua^fdv, Iinshtarao the plaintiff sued to recover Rs. 75 
as the income of certain lands. The defendant raised the 
question of title^ but it was held that the suit although raising 
question of title was cogni^ble by the Small Cause Court. There, 
it will be seen, the form of the plaint is the same as in the 
present case, for a specific sum, the profits of certain lands. 
A certain amount cf difficulty was occasioned in our minds at 
first by the fact that the case of Intone v. Mahadev was not 
cited in Vinayah v. Krishiarao But Anlone v. Mahadev^ it 
appears, was brought by the plaintiff for the profits of three 
years. That is to say, it, was not a suit brought for a specific 
sum of money but profits of three years It is obvious that to 
ascertain the profits for three years it was necessary or might 
be necessary to take an account to ascertain what these profits 
would come to. Then again in the case of Wasuiev y, Damodar^^ 
it was held: ‘^^A suit by a co-sharer to recover his share of the 
profits of a k&oti tchknhim recovered by another co-sharer is a 
suit cognizable by a Court of Small Causes ; and if the claim is 
below Rs. 500, no second appeal lies as provided by section 685 
of the Civil Procedure Code/^ And in this case the learned 
Chief Justice in delivering judgment expiains the reason for the 
misapprehension which prevails as to the effect of Yhiayah v. 
Kfuhiafao^y>'^ and says that the misapprehension arose from the 
form in which the head-note is framed, and that ^Hhe question 
under Article 31 in the Schedule to the Provincial Small Cause 
Courts Act was not considered in the judgment, as it was the 
opinion of the Court that the suit was not one for an account, but 

[Tlie head-note of this case is correct in the case as reported in this Series. Tho 
allusion of the learned Judge to tho incorrectness of the 'head-note refers to the 
case as reported in the Bombay Law Reporter. Ed.] 

(1) (1901) 25 Bom* 625 : S Bom. L. R. 239. (2) (190D)'25 Bom. 85 *. 2 Bom. L. R, 683. 
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fO'i: a definite sum and ao fell within the ruling of the majority of ' 
the Full Beneh of the Calcutta High Court in the' case; of 
B$Jiar?/ Singh Madhub Chmdra .G/ime . 'Then agaiii; 
have Second Appeal No. 736 of 1904 ^ which is to the same effect. 

Under these circumstances we do not think it necessary to 
refer this to a Full Bench. We will follow the Bombay decisions 
referred to^ and hold that the preliminary objection must prevaiL 
We accordingfy reject this appeal with costs. 
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Before Sir L. B* Jcnhins^ ICO.l.E., Chief Justice^ and Mr, Juitice Aston* 

BINLAJI LAXUMAX TEIPUTIKAR (ouioixal Opponent), Appellant, t*. 
MATHITRABAI (opjginal Applicant), Eespondbnt.^' 

Gna7'dians and Wards Act ( VIII of 1890), sections S9 and — Muiors — 

Gttardian of — Guardian of property— Mino7' having pvoprietavg 

interest loitJi adults in Joint family-^oint familg comprising all minors-" 
Guardianship Halle to cease as soon as there is an adult person, 

A guardian of tlie iDroperty cannot be appointed for a minor whose onb?' 
proprietary interest is as co-parcener with adults in a joint family property. 

This principle does not apply when all the co*parceners are minors and a 
guardian of the property is appointed for the whole nuinher, Llngangowda v* 
GangahaiO) followed. 

As soon as there is an adult co-parcener, any guardianship of the j^roporfcy pre- 
viously constituted either ceases or is liable to cease. 

An order appointing a guardian of the property of minor co-parceners, who 
exclusively constitute the joint family, should reserve liberty to any minor on 
attainiiig majority to apply for the removal of the guardian of the property or 
reskictions of his power under section 52. of the Guardians and Wards Act (Till 
of 1890). 

' Appeal from, the decision of W. Baker, Assistant Judge of 


Poona^ appointing a 


guardian 


of /the person and property of : 




minors. 
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The ./applicant/: Matiiiirabai, .widow.' o£ . Vislinu. Mahacloo, 
applied for a certificate of guardianship of the person and pro- 
perty of tl'iree iiiiriors^ (1) Govind and (2) Gopal Maliadeo and (B) 
Keshav Sonu, aged respectively fifteen and thirteen years and 
eight months^ alleging that the first two minors were the step- 
brothers of lier deceased husband and the third minor was her 
grandson^ that the minors were members of an undivided Hindu 
faniily^ which posses>sed immoveable property worth about 
Es. 9,500 at Poona^ that the mother of the minors 1 and 2 was 
dead, tlmt they we.re living with their maternal uncle in a village 
in Koregaum Taliika in the Sat^ra District and that the appli- 
cant being the eldest member of the family consisting of her- 
self and the minors^ wa.s entitled to the certificate. 

Opponent Bindaji Laxuniaii Triputikar resisted the application 
on the grounds that he was the maternal uncle of minors 1 and 
2 who were living with him, that the property of minor No, 3 
was separate from that of minors Nos. 1 and 2, that he was in 
possession of some of the property belonging to the latter two 
and that the application was not hona-fich inasmuch as the 
object of the applicant was to get the property of the two minors 
into hotch-pot as joint {property. 

The J udge found that the separation alleged by the opponent 
was not proved and as the applicant was the eldest member of 
the family she was the natural guardian of the minors. 
therefore^ passed an order appointing her guardian of the person 
and property of the three minors. 

The opponent apipealed. 

Y.M.Mone, for the appellant (opponent) The Judge has 
not considered all the circumstances which he should have done 
under soebion 17 of the Guardians and Wards Act before making 
the appointment. The appointment need not be based exclusive- 
ly on the consideration of nearness of relationship. The Court 
should have regard to the interest of the minors and also to the 
fitness of the applicant. Proximity of relationship does not give 
an absolute right to the certificate^ Musst Bhilmo Koer v. Mimti, 
Chcmela Koer^'^h^ Sohna y, Ekalak SingM^\ «The minors being 
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old cEOiidi to exercise an inteliigent preference^ tlieir wishes 


ought to have been consulted. The relationship here is also by 


guardian 


/with-:; 


■■ /half' 'blood. ■ The 'applicant. may y be" a.ppomted 
/ -respect to minor, 8 only.,, , ■ 

F. F. Remade, for the respondent (applicant) : — The Judge 
^foiind tliat the property was joint and he took into consideration 
the circumstance that the applicant sras the eldest member of the 
joint family. Hc; therefore, rightly gave preference to the 
applicant. ^ 

[Jenkixs^ 0. J. : — The family being joint has the Court any 
power to appoint guardian of the property ? See Viviipahshapfci 
V. MlcjcmgavaP-\ Gharih-uldah v. Klialak Sin[jJa^\ Zingangoivda 

We submit that those rulings are not applicable. In those 
cases the family consisted of adults and minors. In the present 
case all the persons entitled to the family property are minors. 
This circumstance gives rise to the necessity of representation by 
a guardian. 

Hone in reply: — Referred to section 41. clause 2 (c) of the 
Guardians and Wards Act. 


Jenkixs, 0. J. .—This is an appeal from an order appointing 
the respondent the guardian of the person and property of three 
minors, who are the sole members of a joint Hindu ’ family : and 
we must first see wJicther it is within the power of the Court to 
make the appointment. 

Tlie status of the minors places no difficulty in the way of 


appointing guardians of the person ; but different considerati 


OUR 


apply to the guardianship of the property. 

It must now be taken as established that a guardian of t];e 
property cannot be appointed for a minor whose only proprietary.,. 
interest is^as co-pareener with adults in joint family properivF * 
This incompetence rests on the view that the interes^f^'|.^ ^ 1 ^ 
vnarcener not individna] nvonArf.Tr nf rl liierofore 


eo-parcener 


is not individual property at all, and tK' 

0) (1S94) 10 Bom. S09. (2 (lOOS) SOB" , " , 

" " (1896) F. J., pv52y 
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a gTiarclian, if appointed, would have nothing to 'do ■ with : 'the, 
family projjerbj/^ GIiarihivJAah v. Khalah S'kigh^^K 

; \ however^ lias been drawn ' by ■ a.' decision. ' of . this; 

Court, whereby it was determined that the principle does not 
apply wdiere all the co-parceners are minors and a guardian of 
the property is appointed for the whole number : Lingangoivcla 
V. Gangabai^^K The same view is taken in Trevelyan on 
JUiiors, page 104, but the author cites no authority. The decision 
"biiids' us,' '' 

The learned Judges by whom it was given were not unconscious 
of the difficulty tliat would arise when one of the minors 
attained majority, and the matter came before them at that stage 
in Bamlingapim v. Nazir but the case, in the course it took, 
furnishes us with no guidance of any value as to bow this diffi» 
CLilty should bo surmounted. 

The solution appears to us to lie — assuming, as we must, that 
the appointment can be made— in section 39 of the Guardian and 
Wards Act which provides that the Court may remove a guardian 
by reason of the guardianship of the guardian ceasing, or being 
liable to cease under the law to which the minor is subject. The 
reason of the rule that when the joint family originally comprises 
an adult, a guardian of the property cannot be appointed, (in our 
opinion) involves the conclusion that as soon as there is an adult 
co-pareener any guardianship of the property previously con- 
stituted either ceases or is liable to cease, for then there is no 
longer any property in respect of which there can be a 

Therefore,* as it seems to us, an order appointing a guardian of 
the property of minor co-pareeners, who exclusively constitute 
The' j.oint. f.amily, should .reserve liberty to auy.mmpr';nh.,attam 
majority to apply, for the'. removal of the guardian of the property 
or restrictions of his powers under seeiiom'52:..' ^ 

We hold on the strength of the cited authority that it was 
within the power of the Court to make the appoiiitnieiit 


UG 
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1906„ On merits^ however^ we see no reason for appointing tlie 

' " respondent guardian of the person of ' the minors Govind and 

Mathokabjll Gopal: we think the appellant' should be so appointed^ an i the 
order appointing the respondent guardian of the person should 
be varied accordingly. There should also be reserved liberty to 
any of the w^arcls on attaining majority to apply for the removal 
of the guardian of the property, or otheinvise as he may be 
advised. 

Order varied. 

■G. B. in 


APPELLATE CIVIL. 


Before Mr, Justice Bussell and Mr. Jicstice Baity* 

^ ^ 1905. KESHAVEAM DULAVRAAI (original Tlaintiff), Appellant^ EAX- 
August 80. CHHOD FAXIEA and ophees (orioinal Dependants), Respondents.* 

Mfortgage — 2^'wo Quoriyages on the same 'property cicecuted by the same person^. 
Suit under the second mortgage for sale of the property subject to the first 
mortgage — Civil Froeedure Code {Act- XIV of 1882), section 4B* 

Where a mortgagee holds two mortgages on the same property executed by 
the same person, he cannot maintain a suit to recorer^ the sum due on the 
later mortgage only, by sale of the property subject to the prior mortgage. 

Second appeal from the decision of J. 0. Gloster, District 
Judge of Broach, varying the decree passed by P. J. Talyarkhaii^ 
Subordinate Judge of Aiikleshwar. 

On the 29th September 1895, Mithia mortgaged his house to 
the plaintiff for Rs. 599. Tiie mortgage was without possession. 
Fanmali (a brother of Mitliia) joined in this mortgage apparently 
as a surety. , 

On the 13th June 1898 Mithia alone (Vanmali having died in 
the meanwhile) executed a second mortgage in favour of the 
plaintiff in respect of the same house for Rs. 399. The material 
portions of the deed are set out in the judgment of Russell, J« 
Under the second bond the plaintiff received Rs» ISO, and to 
recover the balance Rs. 2&9j the plaintiff filed on the 27tli 


Second appeal No. 214 of 3905. 
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October 1903, a suit against the* heirs of Mithia; praying that 
the amount mo^j be realized by sale of the mortgaged property 
subject to the prior mortgage of Rs. 599.. 

The defendants contended inter alia that the plaintiff was 
not entitled to bring the house to sale subject to the prior 
mortgage. 

The Subordinate Judge upheld the defendants^ contention and 
dismissed the plaintiff‘'^s suit. 

The District Judge on appeal varied this decree by directing 
that plaintiff do recover from the separate estate of Mithia in 
the hands of defendants^ if any^ the sum claimed/^ 

The plaintiff then appealed to the High Court. 

G. K. PareJch, for the appellant : — There is nothing in law to 
prohibit a mortgagee from bringing a suit on any one of the 
mortgages reserving his rights under the other mortgage. There 
is no provision in the Transfer of Property Act (IV of 1882) 
in restriction of this right of the mortgagee, 

^ The cases of Sundar Singh v* Kanti Bam v« 

KukihulcUn ilahomecV'^'^ establish that when the same property is 
mortgaged to two different persons the puisne mortgagee can 
bring it to sale subject to the prior mortgage. If this is good 
law, then it makes no difference if the two mortgages are passed 
to one and the same persons. The case of Dorasami v. Venkata- 
sesJiaggaV^^ is not quite to the point. 

What was mortgaged in 1898 was but the equity of re- 
demption and not an unascertained balance. Such mortgage deeds 
are very common in this part of the country. 

The objection as to non-joinder of parties under section 85 of 
the Transfer of Property Act (IV of 1882) is only technicab as 
the parties under both the mortgages being the .same, all the 
necessary parties under the first mortgage were as a matter of 
fact before the Court in the suit brought upon the second 
mortgage. 

The Court erred in not ordering the sale of the property free 
of all charges under the first mortgage* 
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.... .{Afc. this, point tlie Court allowed to the appellant^s pleader an 
\r.optiOtt .to .amend his claim ; ,,bnt 'he contended that it; wasmot: 
necessary to do so.] 

J£ iV MeJiiii; for the respondents “We contend ' that the snit .. 
; 'as .brought is . luini aintainable. This contention is based upon .'the 
following* ^ 

Under the terms of the mortgage deed (Exhibit 28) the mort- 
gagee cannot sue on the second mortgage unless his rights under 
the first mortgage are determined and the surplus or balance as- 
; , eertained. 

The suit is bad under section 85 of the Transfer of Property 
Act (IV of 1882) which provides that all parties should be on 
the record. The plaintiff" h suit on the second 

mortgage, so he is not on record mortgagee under the first 
mortgage. See Dcrasami v, Fehiatmeskaj/^ar^ . 

If the property be sold subject to the first charge it would 
fetch no |)rice and the defendants would be materially pre- 
judiced* 

It is again a recognized principle of law that when two 
mortgcages are executed in favour of the same person relating 
to the same property the mortgagor must redeem both the 
mortgages. This principle tends to prevent multiplicity of suits 
and should be recognized here. See Mata Bin Kawdhaii w 

Lastly^ the plaintiff cannot get the decree according to the 
relief praj’ed Tor as it would contravene the provisions of section 
99 of the Transfer of Property Act (IV of 1882). See also Bapu 
Baofi Y^ Btzm^i SiWnpji^^^ 

The following cases also were .referred to : — Sri Gopal v. , 
Piflhi Govind Mari' v, BaraHlita'm!'^'^ \ and Balnuihimd 

.Sangari^^'K ■ .. 

Russell, J. — The two points in the suit are : — ' 

'(1) Whether^ having regard to the plaint as framed and the 
terms of the mortgage-deed sued on^ the plaintiff is entitled to 
maintain this suit, 
d) (1001) 25 Math 108. 


(i) (1S97) 20 AIL 110, on appeal to P. C. 
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(2) Can a holder of two mortgages on the same property 
maintain a suit on the latter one only for sale of the property 
subject to the prior mortgage ? 

It is necessary to set out the facts shortly as follows : — > 

:^.TIiere were ^^t Fakira and Vanmalij who ' 

owned two ancestral houses. Yanmali sepamted from his 
brothers many years ago^ and was allotted one of the said two 
houses as his share. The other liouse is the house in question 
.herein. 

Fakira, who was the father of the defendant herein^ died in 
189-J^, and in 1895, 29th September, Mithia and Vantxiali executed 
a mortgage for Es. 599 to the plaintiff of the house in question. 
Vanmali apparently joined in this mortgage as a surety only, 
Yanmali died in 1898 and shortly afterwards, on the ISth 
June 1898, the bond now in suit (‘Exhibit 28) w'as passed by 
Aiithia alone to the plaiutid. The material portions of which 
are as follows 

^ After reciting how the Es, 399 (the amount of the debt for 
which the mortgage was given) are made up, the mortgagor 
agrees to pay that sum by the instalments therein mentioned. 
Then it goes on '' In consideration whereof I write over to you 
any surplus that may remain after deducting the principal 
amount with interest due on the hypothecation bond passed in 
respect of the under-mentioned property by me and my brotlicr 
Vanmali on the 29th September 1895 for Es, 599.*^’ After de- 
scribing the house in detail it goes on— 

The surplus in the above property is hypothecated, that 
can only be redeemed after the principal with interest is re** 
covered. I agree to pay the same on demand after the ei^pira™ 
tion of the. fixed date. If I fail to pay, you are at liberty to 
recover from the surplus and from me personally and from my 
other property. If per chance there be no surplus left in the 
property, you are at liberty to recover from ine personally and 
tromv;ihy'^;at^ propertyd'^ d; 

In his plaint the plaintiff says, that there was an amount 
due to him by Mitliia and Yanmali and ■: accounts were made 
up on the IStli June 1898 when Mithia" passed a bond above 
referred ^ to for Rs. 399 whereby he gave , me ,in writing a -.san j 
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mortgage of the excess , (teV)-'' ''that may be left .of .the property 
•after satisfaction. , ' The san ' mortgage passed to me, by, Mithia 
and Vaiiiiiali for Eh. 599 on- the-'29th September 1.895/*^ 

The .plaint goes on :■ 

: ■ who passed ..the .bond ' is dead. Defendant and: bis,' „ 

..,;'n.ephews,arehis hem Please, pass a d,ecree.for iiiy recovering 
269 Eupees’^ (it appears 130. .Rupees had been recovered) 
the costs of the suit by the sale .. of .the above-mentioned 
property after reserving the charge in respect of the amount 
due on the aforesaid san document on the 29th September 
''1895.^’ 

Both the lower Conrts held that Mithia was not competent 
to charge the whole of the property and on this point there has 
been no appeal to this Court. 

(1) As to the first poitit : Looking at the portion of the 
mortgage-deed and the plaint above set out^ it appears clear, that 
what wms mortgaged was the excess or surplus of the property 
which might be left after ^Csatisfaction of Ms first mortgage 
..(as in the p,lairit ..stated; or - the surplus that .might remain./, 
after deducting the principal amount with interest due after 
first mortgage (as in the mortgage-bond stated). It is not 
ncccssaiy to decide whether such surplus or excess was such 
,^f.a.po.ssibility co:iipled with an . interest as. comes within: the- 
' meaning oi. ^^projwr^-^ in the Transfer of Property Act^ section - • 
/,3 : for we a.re. of opinion that until - the amount clue on the first e 
.mortgage is ascertained it is impossible to say wdiat passed under ' 
the second mortgage^ and consequently it is impossible to pass a- 
decree , for .the .plaintiff in - this suit for any, specific sum. The , 
case is exactly analogous to the well known case of Scoti v Aver/^^ 
where the insurer was to be entitled to sue only for such sum as 
the arbitrator should award ; and the decision of the arbitrator 
was held to be a condition precedent to the maintaining of the 
action. Here the ascertainment of the sum clue on the first 
mortgage is a condition precedent to any obligation or 
arising on the second mortgage— nay more~i£ 
be no surplus on the first mortgage the liability^^the mortgagor 

; ■' , . a) (l865}5H.n.G.8lU 
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is to be a personal liability only. See further Spurrier v 

2. ^ As to the second point : Having regard to sections 32 and 
43 of the Civil Procedure Code (which we read so far as material) 
it would certainly seem that the plaintiff herein should have 
sought relief in respect of his first mortgage as well as his 
second in this suit. For as is well put in Pomeroy on Remedies 
section 330 "necessary parties defendants are those without 
whom no decree at all can be rendered : proper parties defend- 
ants are those whose presence renders the decree more effectual ; 
and all the proper parties are those by whose presence the decree 
becomes a complete determination of all the questions which can 
arise^ and of all the rights which are connected with the subject- 
matter of the controversy,'’^ 

^ On this point-, therefore, we are in agreement wit.h the Hio'h 
Court of Madras in Dorasami v. Veiihatasesha/j^ar'-^^ where thev 
discuss the dtetuM of the Allahabad High Court in Mata Din 
Kasodhan v. Kazim viz. ''that there is nothino- in the 

Civil Procedure Code or in the Transfer of Property Acl, which 
prevents a holder of two independent mortgages over the same 
property, who is not restrained by any covenant, in either of them 
from obtaining a decree for sale on each of them in a separate 
suit.” ^ ‘ 

However this may be, it would appear from section 85 of the 
Transfer of Property Act that the plaintiff is not entitled to sue 
in the manner in which he has done herein. That section (which 
is under the heading “Suits for foreclosure, sale or redemption ”) 
is as follows “Subject to the provisions of the Code of Civil 
Procedure, section 437, all persons having an interest in the pro- 
perty comprised in a mortgage must be joined as parties to any 
suit under this Chapter relating to such mortgage : Drovidpd tbaf 
the plaintiff has notice of such interest.” 

y - Raneiji J,, va. Balmakund v. Mmammai Smigarif^f sa^s ^ 
a prior mortgagee is a person who has an interest in the mortga&eP l 

property, he is a necessary party to the suit for sale bfOHgh|||ii 
a puisne mortgagee, provided that the latter has;, notice 

(1) [1902] A. C. 448. (S) (iggi) 13 
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prior inortgag’G. Tlie omissioii'.'to j'oin.'sueli a prior; mortgagee'! 
tlie subsequent mortgagee's su'it entails^ according to. the naling, 
Fallqllenchiii the dismissal of ,, the suit/* 

! ' ^ ' The abuses which section 85 of the .Transfer of Property ,■ Act , 
.was directed at, will be found -set out in Sri Chpal y. Pirtld SingJi^l 
wliicli Aras confirmecl by the Privy Councih^h 
Hii the present ease^ no doubt' the plaintiff is already a party 
to this suit. But looking at the wording and object of sectioii 32 
of tliC Civil Prccedure Code the correct reading of it would seem 
to be that aJI parties having an interest, etc.^ must be joined m 
fespsci of Buck interest as parties, etc/^ 

There are numerous cases which support the view we take. 
Wo need only refer to some of them. In England, in Calmer v. 
The Earl of Garlisld^"^ it was held that a person entitled to part 
only of a sum of money due on mortgage could not file a bill for 
a foreclosure of tlic same part of the mortgaged estate. Here 
the plaintiff is really in the present suit tiling his plaint in respect 
of a part only of the monies clue to him in respect of the property 
in question. 

In India {Dorasami v. Eeiilcatases/iapyar '^^^ ), it was held that 
a mortgagee holding two mortgages on the same land could not 
sue on the earlier one for sale subject to the later one— a 
converse case to the present. The whole of the judgment in that 
ease., iS' pertinent to the present cas:*. ' There the Court ■ says'^ at'. . 
p, 115 ^‘But a party suing upon one of Ids mortgages, can 1.1 ave 
no e.xciise for his not including in the suit his rights under his 
; other iiiortgages, for he must 'necessarily have notice of the ' 
same.’^^ . 

Again it is difficult to see any answer to the argument derived 
from tl'ie form of a decree for sale in No, 128, schedule 4!, to Civil 
.Procedure Code, at p. 115 of that Judgment. ,Furtiie.r,".'iii •■Maim:.:''''.. 
Dim Kernel /inn v. Kazim Hmain^^'^ the Allahabad High Court 
.■says,., One. thing is quite clear,., that the plaintiffs' cannot sell .the, ''': 
property twice over, and they cannot 'sell under the. second decree 
subject to the first/^ 

(2j (1897) 20 All. 110 at p. 114 ' 

(S) (1902) 29 L A. 118 5 24 All. 429. 


<4) (1823) i a & B. 42S. 
(5) {1901) 25 Mad. lOS. 
f) (1801) 13 All m. 
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. Again^ as jDoiiited :oiit; , by tlie Madras ^oras.mid' 

'■ :v. the principle 'of section 61 of the Transfer 

^'Of . Property . Act' wliicli prevents the mortgagor, who has .mortgag- 
ed the same property twice over to the same person from 
redeeming one mortgage without redeeming the other also applies 
equally to a mortgagee who^ having several mortgages over the 
same property^ seeks to obtain an order for sale on one mortgage 
■only. 

It will be observed that section 43 of the Civil Procedure Code 
is imperative. Suppose a decree was passed for the plaintiff 
herein and he afterwards sued on the first mortgage^ it seeims 
to us that that would be a ^^splitting of his claims within the 
meaning of Sir Lawrence Jenkins’ judgment in Govind v. 

which section 43 was intended to prevent. Segard 
however must be had to the query in M Gopal v. FirtJii Sing¥^K 
In the present suit every O23portunity wms given both in the 
lower appellate Court and in this Court to the plaintiff to amend 
his claim. He^ however, rejected all such offers andj in spite of 
the risks which this pourt pointed out to his pleader he was 
running, he determined to go on. For the reasons we have given 
above he was wrong in so doing, and the only decree we now 
pass is to dismiss the suit in so far as it seeks for sale oi the 
mortgaged property. The plaintiff will, lio\vever, be at liberty 
to recover from the separate estate of Mithia (if any) in the 
hands of the defendants the sum claimed. The plaintiff must 
bear all costs throughout provided nevertheless that if the estate 
of Mithia in the hands of the defendants is sufficient to pay the 
claim and costsj. then the costs of this suit shall be borne by 
that estate. This amounts to a confirmation of the decree of the 
lower a 2 )pel!at 0 Court which is accordingly confirmed. 

B, B. Decree confirmed^ 
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Before Sir Z. H-JenMns, K.OJ.B,, Chief Brntice^ and Mr, Justice As^^t, 

"■ CiAXPAT . TATIA MAIMKAE (oeigiital , Applicant), Appellant, 
AXHA'bih AXANBEAO ahlothees (obiginal Opponents), Eesponbents;’^'^ 

■ ■ Cucirdici'HB ,,{ind W^cirde Act (Bill of 1890),- sections 34) Sos 36- afid 

3Iimi'~-GhmrcUan---AcImM^ land passed to Juclge---Refusal of tM 

Judge to assign— A f peed ■ 

Ko appeal lies from an order passed by tlie District Judge under section 35 or 
tbe Guardians and Wards Act (YIII o£ 1S90) declining to assign tbe bond. 

A bond under section 34 of the Guardians and Wards Act (YlII of 1S90) 
is to be given to tlie Judge of tlie Court to enure for tbe bonedt of the Judge 
for tlio time being, -witb. or without sureties, as may be lerescribed engaging 
duly to account for what the guardian may receive in respect of the property of 
the ward.- There is nothing in the section or in the form, as given in the 
sc'hedule of the High Court Circular Orders, which suggests that the bond c,?asGS 
to operate either on the death of the guardian or of the ward or on the cesser 
or otherwise of tbe guardianship, so that a right of suit would still continue 
notwithstanding the happening of these events. 

The District Judge can in his discretion under such circumstances assign such 
a bond to a proper person. 

Appeal converted into an application under the extraordinary 
jurisdiction (section 622 of the Civil Procedure Code^ Act XIV 
of 1882} against the order of X. DeSouza^ District Judge of 
ShoMpur^ rejecting an application for the assignaieiit of a 
v, .'.bond .under section 35 ..of : the Guardians .and Wards Act (Till 
of 1S90). 

. . .One/Apparav Aiiandrav^ a certificated administrator of Bliagi-. '. 
rathibai^ ,a minor^ passed a bond with two sureties^ Babiiiar;' 
.Diiikar and .LaxuinanlSTarasinh^ to tlie District Judge of Sholapiinr 
under, sec.tion 35, of the Guardians and "^Tards, Act (VIII of 
The bond was dated the 4tli September 1897 and provided 
alia for the' renderin.g' of proper. 'aecounts of the minor's estate 
from time to '.time and in default for a liability to pay a sum of 
Es. 15^000. Subsequently Bhagirathibai died in December 1897 
and Apparav, the certificated guardian^, died in the beginning of ’ 
January 1898. In the- ye'ar' 1902, one Gaiipat Tatia Maimfcar^ ’ 

* Appeal Xo. 48 of 10OS converted into an ap|)lication Xo. S31 of 1905 Atador 
cxfcraoTdinary jurisdictioi^ 


WJj. XXX.] •' 


elaimingy B'imself 'to ^ be the ''heir..';'o| " the., deceased. Bliagimthibai^ 
;.:;,;bi’oiioiit a .siiit, .in. the Court- of the First Glass Subordinate Jiidge;. 
.:,::-;::of:3elgaBni fo.r an^accoimt'of the„estate,pf the deceased againsGthe 
-heir,' of the certificated .guardian and the two sureties., W.hile_.tl:ie 
Ganprst Tatia Maimkar applied to the ' Distiict 
Judge of Sholapur ba* the aS'^ignoient of ihe bond te' him so' that 
he may be in a position to continue the suit. The District Judge 
rejected the application on the following grounds : — 

It appears from the record that Apparav rendered no accounts of the estate 
of liis ward to the District Court as stipulated in the bond. But on a 
construction of sections 35, 36 and 37 of the Act, I am of opinion that the 
assignment contemplated by section 35 can only he made during the life-time of 
the ward and during his minority only. Under section 35, the assigneev^is 
entitled to recover on the bond trustee for the ward ; his heirs and repre- . 
sentfitives are not contemplated either expressly or by necessary implication. 
Under section 36, the appointment of next friend by the Court is provided for 
only “during the continuance of the minority of the ward.^' The inference is 
that the legislature has made provision for this exceptional machinery to safe- 
guard the minor’s interest only during the life-time and minority of the ward. 
This will he apparent from a consideration of the wording of section. 37, which 
after referring to the remedies “ expressly provided in sections 35 and 36 
enacts a saving clause in favour of the general liabilities of the guardian or his 
representative, as trustee for the ward or his representative. 

In this view of the law, I am of opinion that the present application Kshould 
be dismissed with costs. 

Tiie applicant preferred an appeal. 

(?. S. Mulgaumkar for the appellant (applicant) The Judge 
erred in construing sections Bo* 36 and 37 of the Guardians and 
Wards Act. He has put a very narrow construction upon the 
sections' and according to his view the provisions of the Act 
would become nugatory. 

N.V.Gokhale for the respondents (opponents):— The Judge 
can assign the bond only during the life-time of the ward but 
after the waiTFs death he cannot do so. He can himself take 
action on the bond. 

"Further “under "section 47 of the Guardians'"and Wards Act the 
^ order of the Judge is not appealable*,' , y 

'' '[JnNldNS^ G* J.:— We can convert ’the appeal into an application' 
.''under ‘the extraordinary juidsdiction u'nder' .section '6'22 of tiie 
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M-ulgavmkaf, in reply i—We pray that we may be allowed to 
convert the appeal into an application as the Juilge has by his 
order denied iurisdiction vested in him under the said sections 
of the Act. 

Jenkins, C. J. — This appeal arises out of an applieatirn made 
by the appellant to the District Judge to have a bond assigned 
in his name to enable him to continue a suit in the Court of the 
First Class Subordinate Judge of Sholdpur. 

The l)ond is not before us but it is stated by the District Judge 
that it was passed to the District Judge of ShoUpur by Apparao 
and two sureties. 

The application is made under section 35 of the Guardians and 
Wards Act. ^ 

The District Judge has declined to assign the bond, and it is 
clear that no appeal lies from that determination. 

We have, however, allowed the appeal to be converted into an 
application under section 622 of the Civil Procedure Code, and 
we think that we can with propriety interfere with the order of 
the District Judge, because he appears to us to have based his 
refusal on the ground that it was not possible for him to make 
the assignment. . 

We do not agree with that view. A bond under section 34 is 
to be given to the Judge of the Court to enure for the benefit of 
the Judge for the time being, with or without sureties, as may 
be prescribed engaging duly to account for what the guardian 
may receive in respect of the property of the ward. The form 
of the bond is given in the schedule to the High Court Civil 
Circular Orders. 

How there is notUng in the section or in the farm which 
suggests that the bond ceases to operate either on the death of 
the guardian or of the ward or on the cesser otherwise of the 
guardianship, so that a right of suit would still continue not- 
withstanding the happening of these events. Then who is to 
sue ? Unless there is an assignment it must be the District 
Judge. It appears to us that it would he most undesirable for 
a District Judge to have to sue though events may compel him 
to do so, and, it is for this reason that the assignment by the 
District Judge to a proper person is provided for by the Act. ' 
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In omvopiiiioii tlie learned District Judge lias placed too 
narrow a iiieaiiing on 'sections S5j 36 ■ and 37 of the Act^ wiieii 
lic^ spells out of them anything which prevents the District 
Judge assigning . the bond after the happening of the events 
which have occurred in this case^ and wo at present think that 
the District Judge has power to assign the, bondj, though by so 
saying we do not intend to prejudge any defence that may be 
raised in any suit hereafter brought. As to whether lie should 
or should not assign it is a matter for his consideration ; all we 
can do now is to set aside the order passed^ and,, remit the case in 
order that the District Judge may determine whether in t!ie 
circumstances he should assign the bond. 

. No order as to costs. 

,C|. B.'JO 


' ; ■ ^ OEIGIFAD CITIL. 

Before Mr* Justice 

3IOTILAL PEiTABCHAh^Dj PLAusTTiPi?, SUBAJMAL JDHABMAL 

A>T.D ANOTHEE; BEPEIfDAHTS.*' 

Letters Batenti clause IB — Contract Act {IX of 187B\ sections 46^9, 94 — 

Commission agent-^Flace of payment of debt — €a%m of action-' Jurhdktion. 

The plaintiff, a commission agent and merchant carrying on business !i.i 
Bombay, gave instructions to the defendants, also commission agents and 
Hiercliants carrying on business at Phulgaon in the Birda Zilla> to enter 
into certain transactions on behalf of the plaintiff, and the defendants entered 
into those transactions as commission agents on Behalf of the plaintiff. 
Accounts were sent and advices were transmitted from Phulgaon to the plaintiff 
in Bombay and from Bombay by the plaintiff to the defendants at Phulgaon. 
Subsequently the plaintiff having applied for leave under clause 12 of 
the Letters Patent brought a suit in the High Court at Bombay to recover 
the amount due from the defendants at the foot of the accounts between himself 
as principal and the defendants as commission agents at Phulgaon : the 
defendants pleaded want of jurlsd iction. 

Held that as {1} instructions were sent to the defendants from Bombay, 
(2) accounts were rendered to the plaintiff (at Bombay) and (S) demand was 
made froin Bombay to the defendants at Phulgaon, the payment of money 
therefore was clearly to be in Bombay.' , , ' . ’ 

' I Original SiiitXp'. 402 of 1904. 
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Fim CriSMii/ .—The ^expression cause ol action means the biiiidk of facts, 
whicli it is necessary for the plaintiff to prove before he can succeed in his suit. 
Not irrelevant, immaterial facts, but material facts without which the' plaintiff 
must fail....... If any of these- material facts have taken place within the juris- 
diction of the Co'tirt, then leave can he given under clause 12 of the Letters Patent. 
But if no such material facts have taken place within the jurisdiction of the Court 
and IcaA'o is given, then it is open to the defendant to contend at the hearing 
that the Court lias no jurisdiction....... Where no specific contract exists as to 

the place where the payment of the debt is to be made, it is clear, it is the duty 
of the debtor to make the payment wBere the creditor is. 

The plaintiff sued to recover from tbe defendants Rs, S,860«4«6 
together with interest at 6 per cent, from the 1st June, 1904^ til! 
pa 3 unont, together with costs and further and other relief ; alleging 
that he carried on business at Bombay as merchant in cotton 
and other articles^ that the defendants were also merchants and 
/■commission agents carry business in cotton at “Phiilgaon 
/ ill the 'Biixla Zillai that.. during the year 1903-1904 the plaintiff’ 
employed the defendants and the defendants agreed to act as 
del credere agents of the plaintiff* for the purchase and sale of 
cotton on plaintifPs behalf at Phulgaon, that under the in- 
structions and orders of the plaintiff sent from Bombay, the 
defendants as such agents entered into a number of transactions 
for the purchase and sale of cotton at Phulgaon on plaintiff^ 
behalf, and on account of those transactions the defendants had 
become liable to account and to pay to the plaintiff in Bombay 
the aforesaid sum as per statement of account annexed to the 
plaint, that the plaintiff called upon the defendants to pay to 
I'iim the said amount but they put off* payment under various 
pretexts and that though the defendants resided at Phulgaon 
in the Birda Zilia, a.s the money was payable at Bombay, a part 
of the cause of action arose at Bombay and the High Court at 
Bombay had jurisdiction to try the suit on leave to sue being 
granted under clause 12 of the Letters Patent. 

The defendants answered that the Court had no jurisdiction 
to entertain the suit inasmuch as the cause of action arose at 
Phulgaon where the defendants resided and carried on business 
and where the transactions in suit took place and tlmt the suit 
■was premature as the rates of the produce for the due date were to 
be settled by the Panch at Phulgaon and they were still unsettled. 
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Maiit/cer/twyfo^^ ■ 

, F. S* Talyarkhcm^ for the tlefendants. 

TyabjIj J, :— In this suit the plaintiff prays that the clefendaiit 
may be 'ordered to pay to the plaintiff the sum of Rs. 

.with, interest at 6 per cent, per annum from 1st June, 1904, till 
payment and prays for costs : and further and other relief# 

The case is shortly this. 

■The plaintiff is a commission agent and merchant carrying on 
business in Bombay and the defendant is commission agent and 
merchant carrying on business at Phulgaon in the Birda Zilla. 
In the years 1903 and 1904 certain instructions were given by 
theplaintifx to the defendant at Phulgaon to enter into certain 
transactions on behalf of the plaintiff, and the defendant entered 
into those transactions as commission- agent on behalf of the 
plaintiff. The terms were on the footing oi^ahhi mlai i a sort of 
del credere agency. Accounts were sent and advices were trans- 
mitted from Phulgaon to the plaintiff in Bombay and from 
Bombay by the plaintiff to the defendant at Phulgaon. The pre- 
vious transactions were such that the plaintiff had acted as agent 
of the defendant and the accounts were settled, it appears, at 
Phulgaon, and money paid there. 

The plaintiff now says that at the foot of the accounts between 
himself as principal and defendant as commission agent at Phul- 
gaon, there is this amount to which I have above referred to 
still due and he claims to recover it. 

The defendant has put forward two defences. The first is 
want of jurisdiction in this Court, and the second is, that it was 
a condition precedent between the parties that before the plaint* 
iff could recover anything from the defendant, the rates of the 
produce for the due date should be settled by the Panch at Phul- 
gaon. The defendant alleges that the rates have not yet been 
fixed by the Paneh at Phulgaon, and accordingly this suit is 
premature and must be dismissed# 

Now as to the question of jurisdiction of this Court, this suit 
has been admitted in this Court ^and leave granted under clause 
12, Letters Patent, on the supposition that a material part of 
the cause of action had occurred within its jurisdiction# The 
defendant alleges that no material part of the cause of action has 
occurred within the jurisdiction of this- Court# .The expression 
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, cws'*5, c>£ acfcioll:rBeall^s. the. bundle, of' facts^: .•which it' is ii€ccs,sa'ry 
, for tlie pi,aintiff to prove before, he. caii' succeed in, his .suit. . /Not 
'.■;/...'i,mdev faciS; but material, facts •without .which 

■.,'';fche. plaintiff must fail .The. authorities show, that if any of these . 
',,./\..niaterial fact^^^ place within the jurisdiction of : tlic , 

, ..,,.Cdiii% theiileave.'caii be .gi under clause 12 of the. Letters 
Patent* But if no such material facts have taken place within 
the jurisdiction of the Court and leave is given^, then it is open 
to ihe defendant to contend at the hearing that the Court has no 
jurisdiction. Tlio question^ therefore, before me is^ whether a 
material part of the cause of action has occurred •\¥ithin the 
jurisdiction of this Court ? In order to ascertain that point; 1 
must first inquire^ what is it that the plaintiff must prove before 
lie can succeed and then inquire whether any of the material 
facts which he must prove have occurred within the jurisdiction 
/'■:''of the 'Ooiirt.. What then has the plaintiff to establish? He 
".has , to estabiisli; that he gave, certain instructions to the defend- 
ant as his commission agent. He has to establish that these 
instructions duly reached the defendant as his commission agent, 
amd that the defendant executed the commission with which ho 
was charged. That the defendant was bound to render an 
account to the plaintiff : and that if there wa,s any balance duo 
by the defendant to the plaintiff; the defendant wavS bound to 
send it to the plaintiff. And if there was anything due by the 
plaintiff tu the defendant, then the plaintiff was bound to send 
it to the defendant. He would have further to prove that in 
this ease although there was a balance due by the defendant to 
the plaintifi; and although demand was made; yet defendant 
failed to render Mm an account or pay the amount due at the 
foot of the account. These are facts which must be established 
before he can succeed in this suit. 

Now looking to the facts of this case^ I find; first; that instnic- 
tions were sent out from Bombay, and secondlyj, accounts had to 
be rendered to the plaintiff— plaintiff was in Bombay— therefore 
accounts had to be sent to Bombay ; and thirdly, payment was to 
be made to the plaintiff; and that payment; unless the plaintiff 
went to Phulgaon, would necessarily be made in Bombay or 
rtoitted by means of imdu from Phiilgaon to Bombay. Demand 
was made from Bombay to the defendant at Phiilgaon* Tho 
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payment of.tlie tliercfurc-' was clearly to be .in Bonii.-ay^f 

because tlie oixliiiarj principle and maxim of law is^ that' 'where 
no specific' contract exists as to the place 'where the payment of 
the debt is to be mac! e^, it is clear that it is the doty of the debtor 
to make the .p>ay men t where the creditor is. . ' 

■ /Here. the correspondence between the 'parties clearly leads rue 
to. the conclusion that the payment was to be made in Bombay 
and that the defendant in his letters i3romised to send kihirUs to 
the plaintiff in Bombay and to render accounts to the plainiitF 
in Bombay. Therefore the express contract so far as it can be 
gathered from these letters tends to show that the pajnnont was 
to be in Bombay. 

■' [His Lordship after reacling the letters that passed beUveen 
the parties^ said :] 

From these letters it is quite clear^, that both the parties 
understood, that the accounts were to be rendered to the plaintiff 
where ho was^ Bombay. 

Apart from these letters I think the law is clear^ that the 
payment would have to be made by the defendant to the plaintiff 
in Bombay. In Robey y, Snaefell Mining GompawJ''^\ the head 
note runs as follows : — 

“In an application for service out of the jurisdiction it appeared that tlie aotioii 
was brought by the plaintifils; engine makers in Engkiul, for the price of 
laacbiiiory erected by tlioni in the Isle of Man for tlic dofenrlaiils, a coinpiiny 
carrying on business in tlie Islaaich Tliero was no agreement as to tbo place 
of payment. Ihid^ that it must be taken to be paii; of the contract that the 
plaintiffs should receive payment in Englandj that the action Tvas theTcfore 
founded on a breach within the jurisdiction, according to order XI, li. 1 (e'}, 
and that service out of the jurisdiction might be allowed.*^ 

At page 15S' Stephen^ observed : — 

“ The iirst cfaestion is whether the Court has jui*isdiction to grant leave to 
serve the writ in the Isle of Man j that depends on the mode in which the con- 
iract was to be executed, Tho plaintiffs were to deliver the machineiy in the 
Isle of Man, and the defendants were to pay for it upon delivery, and upon the 
receipt of a certilicate from their engineer that the machine \Yas in good 
working order. There was no definite agreement as to where the money was 
to be paid. We think that so far as regards the qiievstion of jurisdiction the 
c:)ntiact was to be executed within the jurisdiction, and that the debtors having 

pay for the goods it was their 'duty-’ to- '-send '03e bring the money to tlie 
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:€reSite . Some aTitliority f or foiind in Goke upon ' Littleton to tlie' 

■ ' elf ect/tliat tin must go to the obligee in. order to , pay it. 

^ /Tills ill p^^^c1i would impo>se little inconvenience on the defendaiiL and there- 
fore there is -not li.ke1y to be much, authority on the subject at the present day. 

' TIm can' only become material in some such case as this. The ordinary 

course of business would be for the defendants to send a cheque to the plain tifls 
at Lincoln, and payment would no doubt take place there when the cheque was. 
received at Lincoln, or was cashed, or at any rate accepted in payment# ■ Sup- 
pose that, according to a primitive mode of dealing the defendants had to pay 
in Coin, they would have to carry it to Lincoln, and the plaintiffs would not he 
,. iiufler the necessity of going over to the Isle of Man to got it. , Light is thrown ; 
ijVi orde.r XI, E. 1 (c), enabling the Court to allow service of a writ out of the 
jurisdiotioii when the action is founded on a breach within the jurisdiction of a 
contract wbicli ought to bo performed within the jurisdiction ’ — ^by the excep* 
lion, ‘ unless the defendant is domiciled or ordinarily rcKsidcnt in Scotland or 
Irelaiidd But there is no such 'exception as to defendants in the Isle of Man. 

^ The 'Scotch and Irish- having their own Courts secured practically the privilege 
of htlng sued in Scotland or Ireland respectively, the Manxmen did not. 
We think therefore there is jurisdiction to allow service of the writ. The 
second qiiestio.ii Is whether in the exercise of our discretion we should allow it 
'to be ■ served in the Isle of Man. The plaintiff must of coarse go to a Court 
with jiirisclictioii over Ills case, but subject to that he ma-y choose his foniiii. 
He has chosen to sue in the High Court. It is said that there is a cheaper 
Court ill the Isle of Mam There may Ijc, and I have no reason to doubt that 
the Courts there are perfectly competent, but the plaintiff may choose, and ho 
prefers the English Court. As to the balance of convenience, one or other of 
the parties -with tlio respective witnesses must cross the sea, and I do not think 
it unreasonablo tio say that the party who chooses the Court should, if he likes, 
^^paro himself, liis witnesses and advocates, the possibility of a disagreeable 
voyage/’ 

In Bell ^ Co* v. A ulwerpj London mid Brazil Line and Meyuohh 
w and Pfagdan v. BowlatmmS^'^ the question of juris- 

diction is fully discussed. I do not think it necessary to refer 
to them in detail# 

The sections of the Contract Act bearing on this point arc 
46^ 47;, 48, 49 and 94, which I have duly considered® 

I come to the conclusion, therefore^ that part of the cause of 
action which necessitated the defendant's rendering the accounts 
to the plaintiff and his sending money to the plaintiff arc 
material parts of the cause of action and occurred within the 
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liirisdictioii of this Court* Therefore the Judge in Oliamhers 
was justified in giving leave to file this' suit in this Court* 

, : .Then the next point to consider: is, whether it was a condition 
precedent that the Paiicli at Phulgaon should settle the question, 
of rates before, payment, can be demanded by the plaintiff* ..No 
evidence has been produced except that of the defendant himself * 
:Against that I have the evidence of Pardhan Ramdhaii and 
Devikisse'ii Jethmal and of the 'Keshrichandt, 

■They all deny such a custom. It is curious that this alleged 
custom did not prevent the defendant himself from suing his 
own constituents at Phulgaon in spite of the rate not having 
been fixed by the Paiicli* I hold that the alleged custom is not 
proved. 

The result is that there must be .a decree for the plaintiff* 

I pass a deerC'e for Its. 3,86'0-4-6. with .interest at 6 per cent* 
per annum from the 2ist Juljq 1904, the date on which the plaint 
was admitted till this daj^ Further interest at 6 per cent, per 
annum till payment, with costs. 

SuU decreed. 

Attorneys for the plaintiff : Messrs, Mulla mid MuUa^ 
Attorneys for the defendants x Messrs, Tydbji and Company, 

0* S. K/ , 


ORIGINAL. CIVIL. 

Before Sir Laiorenee Jenhim^ ILQ.LE,^ Chl(f Justice ^ ami 
Mr. Justice Battn* 

: The AHMEDABAB.. ADVANCE ■ BPINHINB frm WE A YIXG COMPANY' 
. ,.(oEi0ixAi:, B laixtifis), ' AprEE'i.AKTs, ., V, '■ LAKSHM,'ISH.ANKB.Ei:B'EQ~ : 
tSHANIvEB AHD AKOT'ilER (OBIGIHAL' ’DBFEXDAN'TS),'.EEsrO,X03SN'TS..^;' 

Bract ke — Ex parte order — False representation — Suit for relief inconsistent 
with order — Set oif claimed in Written Statement — Omission to frame 
issue --Civil Froeedure Code {Act XIV of 1882)^ sections Illy 140 y 50 ly 
566 — CQm 2 oamy-^Licj%iidatiQn--India% Companies Act {VI of 1882)y sections 
M9y 214-^Mmmng of “ legally recoverable*^ 

Tlio Alimodabad Advance Spinning and Weaving Oompany, Limited (tlie 
plaintifi: Company)? was registered as a Limited Company on April 19, 1895, 

Salt No* 607 of 1900, ^"Appeal, Ho* 1293, _ 
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So'iuM.sr'i.L.* 


1901 , 

August 21 ], 
Sefiemher 10 , 
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„ ' ' By llie Aitides of Assoeiafcion,.T. lla-lpli Douse anti tlie firm of Xakslimisliaiiker 
Bi'osltfnikor & Co. (tlio members of AvbieX were Iiaksimiisbanker and Mirandaj 
iikf dofenlaiits in iliis suit) were wappointed Secretaries, Treasurers and Agents 
..^.ofdlie Oompaiiy. ' ' 

12t]i May, 1898, a mortgage was executed by tlie plaintiff eompany, 
'" ill fav'oiir of the defendant Miranda, to secure Its. 1,50,000, alleged to have been 
" borrowed Irorn him from time to time, to meet tli© wants o£ the CoinpaBy, and 
" clebeiitiires for Its. 1,50,000 ’svere issued* ' : 

TI:ii3 Es. 1,50,000, alleged to 'have been borrowed from Miranda, was made up 
' C)l 8 items, the first '3 of which aggregated Its. 48,458-14-0, and the remaining 
' 5,:Rs. 1,01,541-2-0. 

' Ci'i tlie 18'tli Angnst, 18-98, the^ accounts of the plaintiff Company, w^ich had 
' bean kept by the defendant Lakshmishanker, showed a balance to the Company’s 
credit ■ of Ihs. l,26,659*2-2. ■ - : 

'" On that diite, 'T. Ealpli. Douse became the solo Secretary, Treasurer' aiuh 
Ageiit 'of tiiejdainliff and theiicefoi'th', the balance of Es« 1,26,659-2-2 

" was not .sliovm' in the Company’s books. , 

Oil the 31st xingiist, 1898, n mortgage was executed by the plaintiff Company 
in -‘hvour of Mr, Tata to secure Es, 3,50,000, and a niemorandiini on the docu- 
ment stated, that after paying off certain prior mortgagees amounting to 
Es. l,C»S,223-5-4 and tlio debenture trustees (Es. 1,50,000) the balance of 
Es. OBjTTO-lO-S was paid to the Company. 

On tlicf 13fcli October, 1899, the plaintiff Company wa.s wound up, under an 
order of the : Court., ' 

On. the 21st November, 1899, the Court passed an order ea? against 
Douse, directing him, writhin 4 days, to pay to the OiHeial Eeceiver, 
Bs. 1,20,659-2-2, being the balance to the credit of the Company, appearing to 
bo In etish in his hands, and to -which the Company was frimCt facie entitled. 
Tlie hypothesis on which this order proceeded being that this amount was an 
existing asset improperly taken by Douse from the plaintiif Company’s coffer. 

On a summons being taken out by Douse for revocafa’on tlie order, it -was 
confirmed, with costs. 

On the 2StIi August, 190,0, the plaintiff Company, with tl leave of the Court, 
filed a siiit against , the defendants, for the recovery of E 1,01,541-2-0. The 
suit, in eontradiotioii of the grounds on which the order in /inding up proceed- 
ings \vas made, was based on the allegation, that the 5 items aggregating 
Es. 1,01,541-2-0, or parts thereof, wore fraudulently and fictitiously credited 
to the defendant hliraiida and that the same were not paid to the plaiiitiil 
Company. 

The defendants contended, that the suit was arred by the proceedings and 
order against Douse, and the defendant Lakshmi shanker in his written statement 
asserted a claim to set off Es. 57,930. No issue, ho^vever, on the claim of 
Lakshmishanker was raised ; no pronouncement on it -^'as made b}’ the 1st 
Coui4; it -was not made the subject of any cross-objection; and it v;as not 
urged before the Appeal Court in argument. 
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Ill tlie lower Goiii-is tlie plaiiitlft's. siiii'wasS dismissed witli costs. Oii appal,, 

' , of til e lower Coorfe' witli reference to tlie defeiKlaiit 

Mlraiicla nuisfe bo eoiiiirmed witli costs. Tlic plaio-tiif Company vois. Iiowever, 
entitkd to bo paid tlie siiio. of Ils. 41,891 -2-0. by. tlie defendant Lakslnnislriiikcr. 
Tlie proceeding’s of tlio Ofiicial Liqoiaator w^erc; based on a representation Iiy 
Lakslimialiankor that certa.in sums had been advanced' to the Gompany, partly 
hy hllranda and paitiy .by LaksiaTiishanker. The sums ainoiniting to 
Ids. 4-1,89 1 "2-0, alleged to have been. a.dvanced by Ikiksliriiisliaiikeiv were not 
paid to the Gbnrnpaay and Laksliniislianker coiild not be heard to say tliat the 
plaintiff Ooin]:)aiiy was liarrod from bringing the present suit, 

.lfo.:ron V, Papie^^ followed. 

Per JjTMXYS', {?, P ; — In the conditions which prevail here, the practice 'of 
passing eayprif Fife orders, involving the person affected in serious liability, is 
iniicli to be deprecated. 

Held, also, that it was essential to the right decision of the suit, that ajipro- 
priate Issues slioiild be framed and tried with a view to det3.nniiiiiig the validity 
'of ljakshinisliaiilmr’s cdaixii to. sot off ' the Es^ 

On issues having been framed and sent down for trial, the lower Court found 
that Laksliiiii shank or had lent tho moneys referred to in Ins written statement 
and Iicdd that ho was entitled to sot off the same as against the sum of 
11b. 41,891-2-0 for which the Appellate Court had held him liable. The plainfci£’ 
appealed. 

Held, that section 111 of the Civil Procedure Code applied and that the 
amount due to Lakshm.islia,nker inust be set off against the plaintiiff Com-" 
pariyh^ demand. 

Ince Hall Mollhig Mills Company v. Douglas Forge Com 2 X$ng(--) and Ex 
;p arte Pell distinguished. 

Pen Jenkins, <7. P : — In my ; opinion the words legally recoverable ’’ in 
section 111 of the Civil Procedure Code, 1882, have no reference to the ability 
of tlic debtor to pay tise demand in Ml; and a .sum is legally rccovorablo 
tliougdi in the rr‘sult tlie creditor must be satisfied with a dividend. 
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On tlio 19th April, 1895, the Ahmedabad Advance Spinning 
and liVeaA’ing Company, Limited (the plaintiff Company), was 


registered as a Limited Company under the Indian Companies ‘ ' 

By the memorandum of Association, it was agreed, that ' '■ 

T. Ralph Douse and the firm of Lakshmishanker Dooshanker . ; 

& Co. (the members of which were Lakshmishanker and ! 

Miranda, the defendants in this suit) should be the Secretaries, , 

( 1 ) (1873) L. E., soil. 881 at p. 887. , ;^) (1882) 8 Q. B, D, 175. ^ , y 
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^yTreasiire^^^^^^ Agents of 'the Company,; and, by clanse , SS of ./tlie 
Articles of As«ociation they were so appointed* 

■ ' By an agTeetnent, dated the- IDth'Aprib 1895^ between T» Ralph 
, Douse .and the Company^ :Donse agreed to supply the pla,iii tiff 

and extras for the sum > of. 
X;]o/)00^ payable one-half in cash and one-half in fully paid up 
shares of the plaintiff' Comp.any of Rs. B^OO^OOO. 

The shares were allotted and the cash payments were made^ 
though not at the dates stipulated. 

On the ist July, 1897, a mortgage was executed by the plaintiff 
Company in favour of Govindji Thackersey Mulji and Virchaiid 
Jjipchand to secure an advance of Rs. 60^000. 

On the 12tli May, 1838, a mortgage was executed by the 
plaintiff Company in favour of the defendant Miranda, to secure 
Ss, 1,50,000, alleged to have been borrowed from him from time 
to time, to meet the wants of the plaintiff Company, and deben- 
tures for Rs. 1,50,000 were issued. 

The Es, 1,50,000 alleged to have Icen borrowed, from Miranda 
was made 'up of 8 items, the first three of wliicli aggregated 
Rs. 4S,i5S''14*0, and the remaining Rs. 1, 01, 541-2-0. 

On the 20ih June, 1898, a mortgage was executed by the 
plaintiff Company in favour of Shankerkl Jethabhai, to secure an 
advance of Rs. 50,000i» 

On the 13th August 1898, the accounts of the plaintiff Com- 
pany, wliicli had been kept and signed from time to time by the 
defendant Lakshmivshanker, showed a balance to the Coiiipany5s 
credit of Rs, 1,26,059-2-2, 

On the 13th August, 1898, T. Ralph Douse became the sole 
Secretary, Treasurer and Agent of the plaintiff: Company, and 
from that date the balance of Es. 1,26,659-2-2 was not shown in 
the Company's books. 

On the 31st August, 1898, a mortgage yvas executed by 
plaintiff Company in favour of Mi% Tata, to secure an aclvan/| 5 |^^ : 
Pis. 8,50,000. A memorandum on the document stated 
Bs. 3,50,000 were paid as follows 

To Oovindji Tliackerscy Mulji and ViicLaiul DipcLarid, 
i^DeBeiittifd^Truste^ , /-■ ;y': .4** ■ 

S. C. Miranda, Debenture Tnisiee ... .I,p0,000 0 0 
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On ilie lr 3 Ui October^ 189D^ the plaintiff Compai.13^ was wound 
11 j3 iiiidor an order of the Ooiirt and Mr, C. A* Tumor was 
■;nppoiiited OfBciaI Liquidator, 

, : Oii Alie 21stf November, . 1899, Mr, Justice Russell passed an: ^ 
order c\v parte against Douse, directing him within 4 days to pay 
to the Oificial Receiver the sum of Rs. 1,26,659-2-2, being the 
balance to the credit of the iibove Company appearing to be in 
cash in the hands of the said T. Ralph Douse and to ^vhich the 
said Company is pnnul facie entitlcdA 

On a summons being taken out by Douse for the revocation of 
the order, it was conlirmed with costs. 

On the 2nd May, 1900, Mr.N, C, Macleod ^vas appointed Official 
Liquidator in Mr. Tu^ner^s place. 

On the 2 8 til August, 1900, the plaintiff Company, with the 
leave of the Court,, filed a suit against the defendants, for the 
recovery of Es. l,0i,541-2'0. The >suit, in contradiction of the 
grounds on which the order in winding up proceedings was made, 
was based on the allegation, that tiie 5 items aggregating^- 
E.s.1,01,543-2-0, or parts thereof, wore fraud'alenfcjyand iictitiously 
credited - to the defendant Miranda, and that the same were 
not paid to the plaintiff Company. 

The defendants contended, that the suit ■was^barred by the 
proceedings and order ragainst Douse, and the defendant Lakshmi- 
shanker, in his written statement, asserted a claim to set off* 
Rs. 67,930. 

By an oral judgment, passed on the 8tli August, 1903, Tyabji, J,, 
dismissed the plaintiffs suit with costs. The learned Judge 
heldi that the plaintiffs case was devoid of foundation ; that the 
suit was a malicious and vexatious suit that out of the enormous 
quantity of documents put in in evidence on the part of the 
plaintiffs, not one of them had any bearing upon the case 
brought by the plaintiffs ; that there was not the shadow of a 
shred of evidence of any fraud such as was alleged in the plaint ; 
that everyone of the documents put' in in evidence by the plaint- 
iffs showed conclusively, that , the transactions, so far from 
being fraudulent, were transactions vvhich yrere perfectly genuine 
and iond fide ; that the evidence given by the defendants was 
■truthful 'and., that he^ : iiai no diesitation in hokling that the ' ■ 
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monej’S were paid by the defendants as alleged by them, and, 
finally, that the defendants had proved to hi.s entire satisfaction! 
that they had paid various sums of money, which the plaiutifis 
charged as fictitious. 

No issue was raised in the lower Court, with reference to the 
claim of Lakshmishanker to set off Ss. 57,030; no pvonoimce- 
meiit upon it was made in the judgment ; it was not made the 
subject of any cross-objection, and it was not urged before tlic 
Appeal. Court in argument. 

Seott (Advocate General) and TacIshaJi for the appelhtnts 
(plaintiffs). 

Jj. M, IF adia and Kanga for respondent 1 (defendant 1). 

Bavar and JarcUtte iox respondent 2 (defendant 2), 

The judgment of the Court was delivered by 

G. J, :~The Ahmedabad xidvance Spinuing and 
Weaving Company, Limited (to whom I rvili hereafter refer as 
the plaintiff Company), was registered on the Ifth April, 1835, 

__ as a Limited Company under the Indian Companies Act, 1882, 
W.fij 2 .-g been nromoted by T. Ealph Douse and the defendants. 

Its capital was TOn li ims of Rs. l^ono 

A.ssociation it was provided 
that T. Ralph Dou.se and the firm of Lakshmishanker Deoshanker 
& Co., the members of which were the defcidants in this 

n Treasurers and Agents of the 

plaintiff Company and by the 5Cth of the Articles of Association 
the defendants and Donso were so appointed. 

On the 19th iS^ril, 1835, an agteanent in writing was ras.l,. 
between Oonse, of the one part, and the plainliif Coinpr,-, ,f th! 
other part, whereby Donee agreed with the plaintift 6„„,, 
that m consideration of the enm of £33.000 stcriine I,o v™,?l 
snpply the plaintiff Company with spinniig ri r, “ 
maohmery, together with engine, boiler, girder and orfr! 
therein speciBed, and he agreed to .accept payment of the 'pm': 
chase price a. to one-balf in cash, and a, to the other half h. 
fully paid np shares of the plaintiff Oompany of Es. 3,00,000 

folWsi- ““‘■option was payable as 

!' St the cnaenti raiei'SS 

exehonge on the day when the contact is signed, W , 000 at 11 ® 
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current, rate, ,o£ excliange of -.tlie day on the IStli Juiie^ 1895>,; 
and £5,000 at the current rate of exchange of the clay on the 
1st September/ 1895. 

The balance of the cash was to be paid by the plaintiff Com- 
pany upon arrival of each further shipment of macliiiiery in 
Bombay harbour^ ^'each separate payment to he ^ro rata to the 
contract pricS; together with freight^, insiiiance and actual cost 
of shipping charges/^ 

The 300 shares were allotted to Douse in accordance with 
the contract and the amount of the 3 instalments has also been 
paid though not at the dates stipulated. Payments have also 
been made in respect of the balance which was payable pro rata. 

In addition to the 800 shares allotted to Douse, he subscribed 
and paid for ‘li shares. 

The 1st and 2iid defendants subscribed and paid for;G7 and 
51 shares respectively and 117 shares were allotted to other 
'.■persons,':, 

On the 1st July, 1897, the plaintiff. Company exGcntexL.iii-^ 
favour of Goviiidji Thackereey^M and Virchand Dipchand 
a mortgage on its property to secure an advance of Rs. 50,000, 

On the 12th Ma}", 1898, the plaintiff Company executed in 
favour of the defendant Miranda a mortgage of their property to 
vsecure Rs. 1,50,000, alleged to have been borrowed from Miranda 
from time to time, to meet the wants of the plaintiff Company, 
and clehoiitures to that amount were issued on the 20th June, 
1898, a mortgage was executed in favour of Shankerlal Jetliabhai 
to secure Rs, 50,000. 

On the 31st August, 1898, the plaintiff’ Company executed 
in favour of Mr, Tata a mortgage on, their property to secure 
Rs, 3,50,000, and in a memorandum on the document it is stated 
that the Es, 3,50,000 were paid as follows 

Its. a. p. 

To Goviiulji Tliackersey Mnlji and Tiroliaiid Dipelianci, 

Debenture Trusteea ,,, ,,, 53,223 5 4 

Debeuture Trustees ... ...1,50,000 0 0 

Sliankarlal ‘ ... 50,000 0 0 

The Company ... _ ..." ... 90,776 10 8 

On the IStli October, 1899, the plaiatiff^ Company was wmund 
'tip under an order of' the 'Cpiirfc^/and' Mr. 0» A. Tumor was , 
appointed /■:, . ^ ^ 
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On tho 2nd May, 1900, Mr. N. C, Macleod ^va.s appointed 
Official Liquidator in Sir. Turner’s place. 

At page 9 of the plaintiff Company’s ledger is the defendant 
Miranda’s current account, and therein are given the items 
which are said to have made up the sum for -which Es. 2,50,009 
were paid to him out of the Tata mortgage moneys. 

Those items are 8 in number. The first three aggregate 
Ks. 48pl5S-l i-0, and the remaining Rs. 1,01,541-2-0, 

The plaintiff Company’s books show that on tho 18th August, 
1898, there was a cash balance to the plaintiff Company’s credit 
of Rs. 1,26,659-2-2. On that date Douse became the sole 
Secretary, Treasui’er and Agent of the plaintiff Company, and 
thenceforth that balance is not shown in the Company’s books. 

In the course of the winding up proceedings Douse was ordered 
to pay the Official Liquidator the sum of Rs. 1,26,659-2-2 and tlio 
hypothesis on which that order proceeded was that this amount 
was an existing asset improperly taken by Douse from the 
-—rr^ai n tiff' company’s coffer. 

On I nnjj r-iminr-i -1-1-1 with the 

leave of the Court, and the plaintiff company prays that the 
defendants may be decreed to pay to the plaintiff company the 
sum of Rs, 1,01,541-2-0 or such other sum as may be found to 
have been improperly received by them. 

This suit in contradiction of the grounds on which tho order in 
winding up proceedings was made is based on the allegation that 
the sums amounting to Rs. l,01,54!l-2-0, to which I have already 
referred, or parts thereof, were fictitiously credited to Miranda, 
and that the same were not paid to the plaintiff’ company. 

The plaintiff" company’s case as stated in the plaint is shortly 

this : — 

That Douse was to the knowledge of the defendants consider- 
; , ably overpaid for tho machinery -which he actually supplied to 
! „ the 'plaintiff" company under the agreement : 

. ; That in the month of 'July 1897 Douse agreed with the dcfeiid- 
' 'ant Miranda to purchase his interest in the firm of agents and 
: also his shares in the plaintiff" company : ' 

That dn ‘the. 26tli of January 1898 Douse agreed to purchase - 
. from defend#! lihkshmisW^o^ interest in the liruiof 


VOL. XXXJ 




181 


agents and also 184 shares in the plaiatifi*;. company; lielcl by ..the; 

' '.(iefendaniv, ' " 

' Boils e to. '.■■carry ''out .the agreement of,.' 

the 26tli January 1898^ lie and the two defendants devised the 
fraiidideiit sehcmc by which tlie defendants and tlicir friends 
slioiild be paid, the par value of the shares held by tlieni out of 
moneys of the plaintiff co.mpany and Bouse obtain sole control of 
the plaintiff company. 

The scheme is described in the 13th paragraph of the plaint in 
the following terms 

The said scheme was as follows ; — The said T. Ealpli Dense waste be made 
to appear as a largo creditor of the said Company for moneys due to him for 
the said machinery and tlie 2iid defendant was to ho credil ed with largo sums 
ill the boohs of tlio said company as for cash loans made by him to and for the 
said company wlilch were to be shown as part of the cash balance in hand 
from day to day, and when the moneys so credited were eqni valent to the par 
yaliie of the shares held by the 1st and 2nd defendants and their friends, 
debentures for the said amount were to be issued to the said 2nd defendant in 
payment thereof and the said debentures wore to be paid off b\- mortgaging the 
property of tho said com pariy, and the said T, Eiilph Bouse, was to be debited 
with the aggregate amount of the said loans alleged to hawe been made by the 
said 2ud dc-fendant as SCO a as all the shares of the 1st and 2nd defendants and 
their friends wore transforred to the said T. Ivalpli Douse or his nominees. 

'.[His Ijordsliipi after discussing at length thr'^'evidence^, ;to 
tlie alleged fictitious advances^ proceeded as follows — ] 

The result of niy several findings is that I hold that (n) tl.io 
sum’of Bs. IG/iGO, part of Rs. 23,000, (d) Rs, 1,060, (e) Rs. 1^000, 
and (d) Rs. 25,000, part of Rs. 40,000, ha\m not been success.ful]y 
impugned by' the plaintiff company, or, in other words, that so far 
as the entries in Exhibit A 121 represent sums alleged to have 
been advanced by Miranda (and I here include Pereira’s 
Es. 10,000), they are not fictitious, but in so .far as they repre- 
sent sums 'alleged to have been found ,by Lakshmishaiiker they 
are, and tbat those sums, ainoonting'in all to Rs. 41,»891-2-0, were •: 
iiot paid to the plaintifl:' company* 

There is I think good ground for the, distinction I have drawn 
J}etvmen the evidence adduced in favour of Miranda^s advances, 
on the one hand, and Lakshmishanker^s on the other. In Miranda's 
' favour there are one or two facts' that stand ^ out prominently ; 
■and which leiKh support to, the, conclusions at which I .have " 
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arrivocL In the iirst place^ Miranda was a man of incans^ and it 
The is beyond question that bj the 1st of April ho had honestly 
become a creditor of the plain tifi company to the ainouut of 
SmNiN’(3!- Rs. 48/158-14-0. : ' It certainly Is not 'showia that at that time he 

Wkato'o was a party to the scheme alleged in the plaint; it is J think 

Oqmva^^ conclusively proved, that of his iuipagaed advances there wms 

LAKsiJMi- paid to the plaintiff company {a) Rs. 10,000 of the Es. 23.000^ (fj) 

SlLUXKKil. Es. 40,000, 

aggregating together Rs, 45,000. 

I feel no doubt too, on the evidence, that the sum of Rs* 1,650 
was actually paid to the plaintiff company. 

This then leaves a balance of Rs. 13,000 out of the alleged 
total of Miranda^s advances.' . . ' ^ 

This sum of Rs, 13,000 is made up of the Es. 6,000, part of the 
Rs. 23,000, and Rs. 7,000, part of the Rs. 17,000, and though 
with regard to them the evidence is not so strong, still, as I have 
already shown, it is (in my opinion) sufficient for the purposes 
of this case. 

evidence as to the a pplication of the Rs. 1,50,000 
received from Tata is that he anko r 

Rs. 85,525 with interest, and this vsurn is said to represent 
Es. 42,000 advanced by Laksliniishanker in April 1898 and 
Rs. 43, 525»13-*4 advanced by him in May. 

The Rs. 42,000 is identified with Rs. 41,89 1«2-0, which T have 
held was not advanced. The difference being referable to the 
Rs* 108-14-0 which Miranda is; said' to have taken away when the 
sum of Rs. 19,891-2-0 was credited. 

So much of the money borrowed by the plaintiff cojnpanjMhom. 
iMr. Tata as wms applied in payment of these sums, has 
gone to discharge a false claim, and thereby Lakshmishanker has 
been wrongfully enriched at the. expense of the plaintiff company 
on whom a fraud has been committed. 

I first propose to consider how far Miranda is thereby affeeksi. 

No doubt the -whole of the Rs. 1,50,000 was paid to liim as ' ' - 
alleged in the plaint. Also it is involved in the findings at wdiirh ''' 
' . y I have arrived, that the sum of Rs. 1,50,000 was not duo to Iiini 

by the plaintiff company. Only so much was duo as he hiiiisc'lf ’ k/r 
found. But can he justify his, receipt of that which was not '''’V/' 
_ V:' '/■; adyaiiceil ! , Tiie^ chief, difficulty in this part of tlip case arkes'’ / .'"'V: 
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from wliat I believe has been a failure .on the .part , of Miranda; 
to tell the Court the exact truth. ■ ■ 

■ I have already stated, and need not now repeat, my reasons for 
not believing so much of the story as implies that the amounts 
said to have been found by Lakshmishanker actually passed 
through Miranda^s hands. At the same time the receipts handed 
to Miranda in the name and on behalf of the piaintiS company 
were a distinct representation to him that those amoxints had 
been received and were treated as advances by him. 

Did he then believe those representations ? I see no reason 
for holding that he did not ; though he had been an official of 
the plaintiff companj^^ I doubt whether he ever knew much 
about its inner working ; on the 4ih of April he had actnalk sent 
in his resignation which was subsequently accepted^ and I do not 
believe at the time the aclvanees are said to have been made, he 
knew that the amounts were not paid to the plaintiff company. 
I am therefore of opinion that he was entitled to believe^, and 
actually did believe^ what the receipts represented^ and that in 
the circumstances he received from out of Mr. Tata’s advance the 
“'Tls. 1,50,090 odd in good faith and believing that the same was 
properly payable by the plaintifl company and distributable 
between him and Lakshmishanker. It is true that this is not in 
accordance with the letter of Miranda^s evidence, but then I have 
disbelieved the suggestion that actual cash passed to and fro 
between him and Lakshmishanker. At the same time we have 
the fact that documents were furnished to Miranda, showing that 
the plaintiff* company had received the amounts advanced, and 
the reasonable inference for him to draw would be that advances 
to the aniomit specified had been made by Lakshmishanker, for it 
never was pretended that Miranda had found the money for the 
whole of Es. 1,50,000. 

Under all the circumstances I do not think it would be, right, 
’or a safe conclusion to pin Miranda literally to the version he 
has given in the witness-box, and 1 hold therefore that as against 
' Miranda no conscious participation in ' the scheme and fraud 
alleged is established and that no decree in 'respect of the fiefci* 
tioiis credits can be passed against' him. ^ ■ 
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But these considerations do not apply to Lakshmishanker, he 
^as a direct party to the fraud and was the person who bene « 
fitted by it. 

There can be no doubt, that in this view of the facts, Lakshini- 
shanker would ordinarily be liable to repay to the plamtifi com- 
pany this sum of Rs. 41,891-2-0 ; it only remains to be seen 
whether the circumstances of this case afiord any defence to t ns 
liability. 

Though originally raised in the pleadings the plea of limitation 
has been abandoned and has not been made the subject of argu- 

ment before iis. 

In fact the only legal points urged have been (1) that the 
cause of action did not bring the ease within the jurisdiction of 
the Court and (2) that this suit is barred by the proceedings and 
order against Douse. 

The point of jurisdiction was ui'ged but faintly, and Mr.Davar 
did not address us on it, and with good reason, for it is clear that 
the payment of the Es. 1,50,000, which is a part of the cause of 
action, was made in Bombay. I therefore hold that this plea 

^^^Then are the proceedings and order against Douse a bar to the 
suit? 

To answer this question it will be as well to set out precisely 
w'hat happened in those proceedings. 

In the winding up of the plaintiff company Mr. Justice Russell 
passed an order against Douse directing him within four days to 
pay the Official Receiver ‘Hhesum of Es. 1,26,659-2-2 being the 
balance to the credit of the above company appearing to be in 
cash in the hands of the said T. Ralph Douse and to which the 
said company is jirimd facie entitled.’^ 

This order was made exi^arie and apparently under section 149 

iptheTndiaaO^^ 

; , On a summons taken out by Douse for revocation of the order , 

llllpsfhbhfirffieAYith: costs. W 

. . ' The order against Douse proceeded on, or St any rate involved, >, 
the theory that the plaintiff eompaiiy had actually received the 
, am ounfe- which I haiVe held, were fictitiously entered, and tliat 






iili 

fmm, 




illi 







tOK XXX.] ' ' BOMSAT^ SBRtES, 

tlioory is inconsistent with the allegation on which , this, siiit' is 

■ ■ ■ 

/ ' . Ordinarily A who . seeks assistance from the Court cannot for 
the purpose of securing to himself a further measure of relief 
assert that, on the negation of which, relief has already been 
awarded to him in relation to the same transaction. 

But I do not think this rule applies here where the earlier 
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relief the plaintiff has obtained against Douse is an order under 
section 149 of the Indian Gompanies Act on the basis of false 
representation, for which Jjakshmishankar was responsible. The 
accounts of the plaintiff company were kept and signed from 
time to time by Lakshmishankar, and they represented the amount 
to which the order related as actually received ; on the faith of 
that representation the liquidator took proceedings against Douse : 
further investigations have shown (in my opinion) that this 
representation was to the extent I have indicated false^ and it 
follows, I think, that Lakshmishanker, who was in this manner 
responsible for the official Liquidator's proceedings, cannot be 
heard to say that the plaintiff company is now estopped. There 
was no election with knowledge of the facts j the. liquidator acted 
in ignorance of the facts and that ignorance was the reasonable 
and natural consequence of Lakshraishanker^s fraud. 

But while I am dealing with this matter I cannot refrain 
from commenting on the e.v juiHe order passed in the 1st instance 
against Douse. I have had occasion from time to time to 
express my opinion that in the conditions which prevail here 
the practice of passing park orders involving the person 
affected in serious liability is much to be deprecated, and this 
case illustrates the danger that lies in the tendency towards such 
orders that undoubtedly exists,; for it' is conceded, and is 
obvious, that the order was passed' on contentions which have 
been repudiated in this suit. I feel bhe , more constrained to 
refer to this matter as the learned Judge lias laid it down as 
a rule of procedure that in the cases he indicates par k orders ' ' ; , 

should ordinarily be passed where proceedings^ are taken under, 
section 149 of the Indian Oonipames.Acky I cannot agree with 
that view and I earnestly hope puHe orders will not,. 

under that seqtiou or otherwise he treated as. a matter of course. , • / : 
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They should in my opinion be granted with the greatest 
caution^ and where rapid action is desired it is always possible 
under the rales of this Court to serve with leave short notice of 
any application to the Court. 

There is one other point that I desire to consider^ and that 
is whether there is such a variance between the pleadings and 
niy findings that we ought to withhold relief. 

The plaintiff company has in my opinion failed to evstablish 
the scheme as alleged in para. 13 of the plaint^ but has proved 
that a part, of the Rs. l;01,54d-2-0 was fictitiously credited to 
Mirandaj, (see para. 24 of plaint) and that the 1st defendant 
fraudulently obttiined payment from the plaintiff company of 
the amounts fictitiously credited without any consideration 
(para. 26). There is much therefore in the plaint that ha;S not 
been proved but enough fraud has been established in Lakshrni- 
shankar to entitle the plaintiff company to a decree against him 
had it stood alone^ and so the case appears to me to fall within 
the principle enunciated in Moscon v. where it is 

said : — 

It is tnie that ^vhen a case is based on fraxid, the fraud iriiist be i)rovecb and no 
relief could be given in this suit on any different gvoniid. Bat the obtaining of 
property, or of any beiielifcf through the undue and imcoiiscieutious abuse of 
influence by a person in whom trust and confidence are ]}lacod, has always been 
treated as a fraud of the gravest character ; and if such frauds are alleged and 
proved, the allegation that they were parts of a scheme very early conceived an»,t 
deliberately carried out is, whether it be made out or not, of no material 
consequence in such a suit. It is at most a rhetorical exaggeration, which a 
person who commits the frauds has no right to complain of. If a man robs 
his fellow traveller, and is indicted for so doing, the allegation that lie became 
the companion of his victim with a pro-conceived design to rob him is wholly 
immaterial 

Much the same line "of defence was taken in the case of \\ 

Bascleyi^-) and it may be worth while to quote what Lord Bldoa said in tluit- 
case ; ' I agree, farther, that the relief must proceed upon what k alleged ami 
proved by the persons complaining, that their complaints must bo treated a i 
effectual or ineffectual according to what they have, not what they eoiikl have, a . 

represented I have, therefore, looked through this bill with rofercnce to 

the frame of it, and I have no doubt this' case might hav© been more cleatl}' - ' 
reached if the situation of the parties had’ enabled them to go through al! the 
ditficultiea as to amenclmcat ; also that mny circiimstatiocs might huYe betii ^ 
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brought forward on behalf oO the defendants, which I am bound not to look at* 
Buts taking the case as it stands, though there is in this bill much foul 
allegation, which, if not true, ought not to be there, and a great deal of which 
is denied and clearly disproved, there is enough upon the bill and in evidence to 
show that this deed cannot stand, i£ tho whole transaction taken together 
cannot stand. ’ 

The plaintiffs have, in our judgment, substantially proved tho material allega- 
tions of fraud in respect of the several transactions by which the defendant 
Fa^iie has appropriated their property, and they are entitled substantially to the 
relief they have prayed*” 

The result then is that so far as Miranda is concerned we 
confirm the decree of the 1st Court, with costs^ but Lakshmi- 
shanker’s case demands further consideration on a point that 
has not been as yet argued before ns. 

This is a matter of some importance and before disposing of it 
we think it right to give the parties an opportunity of placing 
before us their contentions in relation to it. 

On the IGfch September ' 1904, after further argument the 
following judgment was delivered by the Court:— 

Jenkins, C. J. — We now have to decide what course should 
be taken with reference to Lakshmisb anker’s claim to set off 
Rs. 57,930. 

This claim was asserted in his written statement ; no issue 
however on the point was raised : no pronouncement on it was 
made by the 1st Court: it was not made the subject of any 
cross-objection; nor was it urged before us in argument* 

Therefoi’e, tho appellant contends, Lakshmishanker cannot bo 
permitted to advance the claim at this stage of the suit. 

Eeliaiiee too is placed on the judgment of Mr. Justice Scott 
in Tlie New Fleming mii Weaving Compang^ Limikd^ v, 

Kmsmiji 

I will deal with the find of these points first it is argued that 
as the plaintiffs^ claim was to make' the defendants jointly and 
severally liable there cannot according, to ^ the opinion of Mr* 
J usfcice Scott be a set off. But the liability, here is (in our opinion) 
Labshmisliankeffs alone and clearly as' against that this claim ‘ if 
established can be set off* - ' . ' - , 
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• But then is Lakslimishanker debarred from the benefit of this 

1 set ofl by the failure to claim it in the lower Court ? Section 146 
of the Civil Procedure Code casts on the Court the obligation of 
framing issues; and under section 566 ; if the Court against whose 
NO decree; an appeal is made, has omitted to frame or try any issue 
or to determine any question of faci which appears to the 
appellate Court essential to the right decision of tlie^ suit upon 
the merits; the appellate Court may, if necessary, frame issues 
for trial; and may refer the same for trial to the Court, against 
whose decree the appeal is made^ and in such case shall direct 
such Court to take the additional evidence required. 

The first question then is whether this claim of set off appears 
to us, as an appellate Court; essential to the right decision of the 
suit® 

On this I think there can be no doubt ; if the claim is not 
allowed Lakslimishanker will be obliged; so far as he can, to pay 
the amount decreed against him in full; while he will (as far as 
we can see) be unable to recover in respect of his claim anything 
more than such dividend (if any) as the Insolvent Company's 
assets will ailoiv. 

That the claim of set off forms an integral part of the suit is 
plain from the language of section 116 . 

Therefore I am of opinion that it is essential to the right 
decision of the suit that appropriate issues should be framed and 
tried with a view to determining the validity of Lakshmishanker^s 
claim to set off the Rs. 67 , 930 . 

Then it only remains to consider whether there is any obstacle 
in the way of our acting under section 666, 

In support of his argument that we cannot so act, the Advocate 
General has referred us to- the decision of the Privy Council in 
Wm Kara^ Phaw v. Ko Mtm Ah and also to section 661 of the 
''i Civil Procedure Code. 

' ’ But it is clear that the decision of the Privy Ooimcil does not 
.'govern the present case 5 apart from the fact that their Lordships 
doubted whether a set off* could 'be pleaded to the, claim advanced 
■ ' ’in^ that 'suit; it is to be noted that they made no pimoimcement on 
section , 566 ; which had no application to their Lordships^ Board; 
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ail'd tliafc-the cireaaistanees under which the determination was 
there given^^ differ from those with which we are now concernei,; 
and in the exercise of discretion each Court must be guided by 
the exigencies of the particular case. . 

If this case had gone to the Privy Council or come to us on 
second appeal without the point being raised different considera* 
tions would haive arisen.,. 

Nor do I think that section 561 places any obstacle in our way ,; 
it is not as if Mr. Justice Tyabji had decided the point adversely 
to Lakshmishanker : he has not dealt with it, and so it falls (in 
my opinion) within the operation of section 566. 

No doubt there is evidence on the record relevant to the 
question, but I think the Advocate General is entitled to claim 
that we should not decide the question on it alone ; in the 
absence of an issue it well may be, and the Advocate General 
assures ns it is the case, that the plaintiff* company did not 
adduce all the evidence available to refute Lakshmishanker^s 
demand. 

No doubt the expense of the litigation will be increased by 
our proceeding in the manner authorised by section 666, but when 
%vo come to deal with the question of costs we will not overlook 
tlie rule that the party by the act of whose counsel a difficulty 
has arisen must ordinarily pay the costs {iVeale v. Gordon 

, 1 .tliink too this, is a.^case,where,the plaintiff* Gompany m^ay fairly, 
ask for security for costs and that wc should require Lakshmi- 
shanker. to furnish security to the amount of Rs. 1,000 to be 
deposited in Court within a fortnight from this date and with 
liberty to the plaintiff company to apply to the 1st Court for 
further security in case the hearing is not completed^ on the 

'' The issues we frame and refer for trial to the Isb Court are 'j 

1* Has the defendant Lakshmishanker lent to the plaintiff 
company at different times' the sum of Es. 57,930 or some other 

2.' , How much is now due from'', the .plaintiff company in 
respect thereof ? 
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3« Ig the defendantXakshmishaiiker. entitled to set off the 
same and have any and ' what judgment pr^ in respect 

■ theire.o£ ? 

' . On the 26th Novemher: lOOi^ Tyabji, J., recorded the following 
findings on the issues remitted to him : — • 

Issue No, 1,— I find that Lakshmishanker has lent alL the 
moneys which are mentioned in this issue^ and that they are due 
%vith interest from their respective dates, i 
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23rd December 1898, ;■ 

27tii January 1899, 
lltb April 1899. I say 6 per cent, 
liere because there is no specific 
, e ddence as to the rate of , interest.;: ;■ 
6 per cent, from I8tb September'':^'' 
1899. Here also I sa^'- 6 per cent, 
beeanse no particnkr rate of 
interest is proved* : 

With 6 per cent., interest/ blit 
must be taken from the date wheri;" ■ „ 
the claim was received by the 
official Liquidator, vi;s>f 223id 
November 1899. 

Then there is also duo Rs. 8,578-7-0 in ros]}oct of the decree and interest and 
costs from the 17th January 1903 which I take to be the date when it was |)aid oiL 

Issue No, 2.— I find all these sums are due to the defendant 
Lakshmishanker v/ith interest from the different dates as I have 
already stated. 

Issue No. 3 — I find that Laksliinislianker is entitled to set off 
all the above sums and interest on them as against the sum of 
Es. 41,891 and interest for which the appellate Court has held 
him liable# 

The appellant filed objections to these findings, 

Inverariif^ Bcdke^i XjommUB and PaMiah for the appellants 
(plaintiffs). 

' ■ L, If. Waiia and Kanga for respondent (defondaiifc 1). 

^ ' Jehiots, C* J. — The, sums^ which the defendant Lakshiaishaii* ' 
'ker seeks to set off, are , 

Es, 40,000 with interest at 7i Jer eeut. from 7th September 1898< 

Es,' 8>005 V', -w ■ ' >y, ' 23rcl December 1898* 
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Es. 5,000 witli interest at 7| par cent, from 27th January 1899. 

E.s. 500 „ 5 , 11th April 1899. 

Es. 151 „ « 18th September 1899. 

: Es. 279 ' 

Bs. 3,578-7-0 

These being the amounts in respect of which Tyabji, J., found 
that his claim is established. 

The plaintiff company disputes this finding except as to the 
•sums of Rs. 5,000, Rs. 500, Es. 151, Rs, 279, and Rs. 3,578-7 and 
even as to them objection is taken that no right to set off exists. 

The sum of Rs. 40,000 is made up of three sums of Rs. 20,000, 
Rs. 17,000 and Rs. 3,000 : the first two are said to have been 
paid to the plaintiff company by the endorsement to Douse, as its 
agent, of two cheques for those amounts respectively, drawn by 
Miranda in Lakshmishanker’s favour, and the third by a cheque 
drawn by Lakshmislianker. 

The evidence has been minutely di.scussed byTyabji, J.,and he 
has come to the conclusion that Lak,shmi,shanker is entitled to 
this sum of Rs. 40,000 from the company. 

The reasoning of the learned Judge has been criticised before 
ns, and in particular it has been urged that he has fallen into 
tliree errors. First, it is said, he was wwong in stating that there 
was the evidence of Miranda, Lakshmislianker, and Douse eoncur- 
rinff in the story that the three cheques aggregating Rs, 40,000 
were paid over to the plaintiff company as a deposit, inasmuch as 
Miranda doe.s not speak directly to the deposit. 

But I think this is hypereriticism : it is clear what the Judge 
meant, as he sets forth Miranda’s evidence, which goes to show 
that Lakshmi.shanker had the means to pay the Rs. 37,000. 

Then it is said that the learned Judge was in error so far as lie 
may have supposed that the cheques for Rs. 37,000 were endors- 
ed to Douse as agent of the plaintiff company, and iiave omitted 
|||||||p|iml;thb;kmbtinfe’q£i^^ 
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It is true that the entry in the plaintiff company's book treats 
-::;lh .from Douse^ hut giving:,tO: this .all.,, the, 

weight it deserves, I do not think it is sufBeiciit to turn the scale 
against Lakshmishankcr. 

Douse at the time was the sole agent ;jn that character he 
was vested with power to take the advance from Lakshmishankcr 
for the plaintiff company ; and- 1 hold that he in fact so took it. 

Mr, Justice Tyabji has further held that Lakshmishankcr is a 
creditor for the Es. 8,000. 

Accepting as I do, the learned Judge^s conclusion that os 
against the plaintiff company the /mudi was without considora- 
tion, and that Lakshmjshanker took it with that knowledge, I am 
unable, in the circumstances of the case, to agree with the opinion 
that Lakshmisbanker can be treated as a creditor of the plaintifr 
company in respect of that sum. 

The learned Judge thought that if the claim of Lakshmishan- 
kei* had rested merely upon the hiindi he could not Iiavc succeeded 
but he apparently held that tlie ItvAuU must be taken to have 
been paid off as if the whole amoiint^had been paid in cash, and 
that thus the present must be regarded a>s a to recover l.nick 
cash. 

But this is not what actually happened, and having regard 
Lakshmisbanker ’s knowledge there can be no application of the 
principle of estoppel which improves his claim. His claim laiist 
ultimately be referred to the Mudi, and he, tliercfure, caiiuot 
stand as a creditor against the plaiiitifF company for its amunnt. 

: : 'Nor.can the claim tO; set- off in this suit the sum of lbs. 3,5'7S"7“tl 
be allowed. The particulars of this debt are imt eon(aiiie<l in 
any written statement tendered by Lakshuiishiinker> it was iiotf 
even mentioned to' us when the suit was' last in this Court, and 
is not included in the issues sent down, 

;:>':"'-'';::.(;Theref^ cannGt''mow--Le'ienterfcained;'- 

Lakshmishanker^s claim therefore must be limited to ilio sums 
. mf Ea. 40,000, Rs. 5,000, Es. 600, Rs. l^l/and Rs. 279, mUi such, 
interest thereon as may be sanctioned. 

•jV But -it is argued for the plaintiff company that there is an 
^ ^ answer, to this, claim to set off, over and above tlio objections which 
; ,'were, urgeid' ydion the Appeal was last before ush ’B' is ,aiyniiH| ' 
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that there can be no set off because we have not miitiiai dealings^ 
anrl^ having- regard to the provisions o£ the Indian Companies 
Act and the fact that the plaintiff company is in liquidation, 
Lakshin ishanker must discharge his indebtedness to the plaintiff 
company in and himself be limited to a proof in the plaintiff* 
company’s winding up proceedings. 

The claim to set off* is rested on section 111^ Civil Procedure 
Code, which runs as follows 

If ill a suit for the recovery of money the clcfeiidimt claims to set-off 
against the p]aintifl'’s demand any ascertained sum of money legally recoverable 
by him from the plaintiff, and if in sucli claim of the defendant against tlic 
plaintiff both xiarties fill the same character as they fill in the piaintifFs suit, the 
dotendaiit ma}'', at tlio first hearing of the suit, but not afterwards unless 
permitted by tlie Court, tender a written statement eontaiiiing the particulars of 
the debt sought to lie set-off. 

The Court shall thereupon inquire into tlie same, and if it finds that the case 
fulfils the rer[iuremonts of the former part of this section, and that the amount 
claimed to be set-off does not exceed the pecuniary limits of its jurisdiction, the 
Court shall set-off the one debt against the other. 

Such set-off shall have the same effect as a plaint in a cross-suit so as to enable 
the Court to pronounce a final judgment in the same suit, both on the original 
and on the cross claim ; hut it shall not affect the Hen, upon the amount decreed, 
of any pleader in respect of the costs payable to him under the decree.’’ 

This is a suit for the recovery of money, and Mr. Inverarity 
concedes that ilkiitration (^0 to the section answers the first 
objection urged by him. 

What Lakshmisbaiikcr claims is an ascertained sum of money, 
but it is suggested that it is not legally recoverable, as Lakshmi- 
shanker^s remedy is only proof in the liquidation, where probably 
ho would recover^ not the whole of this ascertained sum but only 

' In my opinion the words legally recoverable have no reference 
to the ability of the debtor to pay the demand in full, and a sum 
is legally recoverable though' in the result the creditor must be 

Then it is objected that m 'the claim of Lakshmishanker against 
' the plaintiff company both parties do not fill the same character 
as they do ih the plaintiff company's suit, as the plaintiff corn** 
pany, it is. said, changed its character. when it went into liquida- 
, tion,/ It is sought to^siipport; this ndntentioB by the judgment in ; 
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Tie luce Hall RolUnf) Mills Co, v., The Douglas 'Forge where 
ifc was held that though after its winding up a company may 
with proper sanction continue to carry on its business, it does so 
^^in a new interest and a new capacity/^ and on that ground it 
was determined that the right of set off claimed therein could not 
be allowed. But of the two debts in that case one was created 
before, and the other after the liquidation ; had both been before^ 
then in the view of the Court they would have been in the 
same interest and could have been set off one against the other/'" 
That case was decided upon the principle that the goods sup- 
plied by the liquidator were supplied in performance of a distinct 
contract with him : and; of course, a liquidator selling the goods 
of a company would not sell them to a rnaii who would pay the 
price by set-off/^ Mersey Steel and Iron Company v, NayloF^K 
Here each liability arose prior to the liquidation; though the 
amounts were ascertained after it, and neither results from a 
dealing with the liquidator, so there is nothing in the decision, 
which compels us to hold that in the claim and in the plaintiff s 
suit both parties do not fill the same character. 

Then we have been referred to those cases, of which Ex parte 
Felly^^'> is one, in which it has been held that a director has no 
right to set off a debt due" to him from tlie company against a 
claim made by the liquidator under section 165 ol; the Companies 
Act; 1862, with which section 214 of the Indian Companies Act 
corresponds. 

But in Ex park Telly reliance was placed on the fact that 
the proceeding before the Court was one under section 165 of the 
Companies Act and thus outside the scope of the statutoiy rule 
of set off. Both Jessei M, E, and Brett L. J. seem to have 
assumed that had it been an action the result would have been 
different* 

' The position here is different: the proceeding is a suit to wliicli 
;:tlie right of set off as defined in-section 111 of the Civil Procediirc 
, Code is precisely applicable; and I can see no sufficient reason for ^ 
.'not giving due effect to the plain words of the section. , ^ ; 
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The amount thus duo to Lakshmishaakcr must be sot off agaiiist 
the plaintiff company’s demand but as provided by section 111 
of tile Civil Procedure Code not so as to affect the lien upon the 
amount decreed of either attorney in respect of the costs payable 
to him under the decree. 

Looking at all the circumstances the proper order as to costs 
will bo that Lakslimishanker do pay one-half of the plaintiff 
company’s costs of the suit and appeal to this date exclusive of 
the costs of his claim;, and that the plaintiff company do pay 
three-fourths of Lakshmishanker’s costs of his claim to set off 
commencing with the proceedings on remand and in respect of 
these costs there will be set off as between them and also such set 
off of costs against the sura found due as is provided by section 
221 of the Civil Procedure Code* The amount due to the plaintiff 
company is (a) Rs. 41^891-2, (b) interest on that sum at the rate 
of 8 per cent, from the 1st May 1893 to the 7th September 1898^ 
both inclusive^ and (e) interest at that ratoon Rs. 1/59 1-2 from the 
Stliof September 1898 to the 27th of January 1899, both inclusive. 

The amount due to Lakshmislianker is (a) the aggregate of the 
sums of Rs* 40.000, Rs. 5,000, Rs. 500, Rs. 151 and Rs. 279, 
(5) interest on the balance of Rs. 5,000 after deducting therefrom 
iis. 1,891-2 at 7i per cent, from the 27th of January 1899 to the 
4tli of September 1899, and (c) interest at 6 per cent, on the 
Es. 500 from the 11th of April 1S99 to the same date. 

The decree must be drawn up in accordance with section 216 
of the Civil Procedure Code, and after stating the amount due to 
tlie respective j)arties shall be for the recovery of the sum which 
shall appear to be due. 

The decree must also direct the ■ set off ;in ^-respect of: costs;/f 0 V^ 
which provision is made in. section :221 and also a setoff of the 
costs of the respective parties. ■ . 

' Attorneys for appellants i^Mesinrs^ B/mukap,ker^ Kan^a and ■ 

Attorneys for respondents IC B, MeUa and Mems. 

Pedonjh BmPm and Koku ■ 
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before 3L\ Justice T^ahju 

!Dd5. ZIJLEICABAI, widow (PLAUfTiPi-), v, AYESHABATj widow and 

jVarcMS, A NOTHEB (DEFENDANTS) 

rraciice'^CJiamhor ‘proeecdmgs-^Gcrtifylihj (JoicnscL 

In certifying' Connaol in chamber matters the Court ought to have regard io 
the following circiinislanccs : — 

(1) Whether notice has hoen given by either side of the intention to employ 
counsel. 

(2) Wlieihcr the matter to be dealt with involves tiie consideration of 
complicated facts or merely of siinido facts. 

(3) '^Yhcther there arises any substantial question of hiw which has to bo 
argued and discussed. 

Fjem Cumiam .-—The rule as to certifying Counsel has been interproied r.s 
meaning that Counsel should bo certified unless it is not a lit ease for Coum oh 


Proceedings in obambers. 

This was a notice issued under section 245B of the Civil 
Procedure Code (Act XIV of 1882)5 calling upon Piiran bin 
Hussanbhai to show cause why he should not be committed to 
jail in execution of a decree. The decree directed him to i}ay 
Pi-s. 50 every month as maintenaoce to Zulekabai (plaintitF No. 1} 
and her minor daughters. 

Baikes, for the plaintiff. 

B. 1)» Bavar^ for the defendant No. 2. 

Tyahjb * — I think the notice must be made absolute with 

,;OOStS. 

As to certifying Counsel it is important to maintain a continuity 
and uniformity of practice. 

I think I should have regard to the following considerations 

(1) Whether notice has been 'given by either side 'of th(3 
imtention to employ Counsel. 

(2) Whether the niatier to be dealt with involves the consider- 
ation of complicated facts or merely of simple facts. 

„ - . , (3) Whether there arises any substantial question of law wliicli 

to be argued and discussed* ‘ ' ' 

I' am desirous of acting on ' capable of 

' being stated clearly and succinctly. 
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The rule as to ceiiiiying Gomisel..' lias'heeii iiiteq3retecl 
meaning that Counsel shoiilci be ■ certified unless it is not a fit 
case for Counsel I shoukl .myself\havc felt: inelined tO:p'ut ,a 
stricter interpretation on the rule^ but -the. practice lias been tho 
other way ; and I do not think I should be jusiiiied in disregard- 
ing the practice followed by my predecessors. 

It seems to me that if eitlmr party gives notice of his intention 
to employ Counsel that party at any rate acknowledges, that, in 
his opinion, the matter is fit for employment of Counsel Again, 
if the question involves the discussion of complicated facts, or of 
any substantial question of law, I think Coiiusci should be 
certified. 

Ill this case, 

((',/) Notice has been given by the plaintiff that he will employ 
.Counsel 

((5) A question has been raised as to whether the defendant 
should bo compelled to pay luider the cdrcunist^^ stated in the 

■::"b:. ■■affidavit.'' ■’ 

I cannot say that the employment was iiii proper: or that 
there was no siibstaniial question of law and fact to discuss, 

.Therefore ■ 

Counsel veriijhil. 

Attorneys for the plaintiff Mulla and Mulla» 

Attorney for the defendants JA Z?. Choiliui* 

Jjefom Sir lAiwrcncc Jen/dns, luO.LS.^ Chitf Just ice ^ ami 

MOOS A 1! A.l .[ d OOXAS HOOiiANI a sra others (Befenbants), Acpellahts, 
V. HAJI ABDITL EAHIM JfAJI RAMm) '{Vhkmtm}, 

; ■ Ouieki M€mmu'-^Suceesshn--Mm^mfc /0 in ' approved, form'— Jimdu Zaw^ 

\ , In tlie abfiencts of proof of any spocial custom of suceessioin the Hiuda 'Luw 

fhe legal cons-cqnence3 of the elassa^ ,of niiarriage, the approved and 
’ ' dkapproved, in rulatioii to inheritance, vary acc<a*diiig as their leading character- 
Aaiics arc Maineworthy or not, and siiggest the infemce that it is the quality ^ 
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and not tlie form of marriage that decides tlio course of devolution i where the 
marriage is approved the husband and his side come in, -where disapproved^ they 

:iy''4o:;noi 

Asliahai V, Ilajl T^eh Jlaji followed# Iii the goods of 

Mull) ai ; Karim Khatobv y» Pardliayi the CLtseqf the Kojahs 

and of the Memon Gittcliees^^^ 

Appeal from Crowe^ J. 

The facts of this case as found in the Court below are as 
: follows, " . 

Haji Salley Mahomed^ a Outchi Memon^ died on the 24th 
December^^ 1898, leaving a will^ dated 5th July, 1894, in which he 
appointed as his executrices his widow Mariambai and her 
mother Fatmabai, widow of one Haji Adam Haji Esmail. The 
wdll was proved on the 30th August^ 1899, Various legacies were 
given under the willj including one of Rs. 10,000 to the widow 
Mariambai; Rs, 275 per annum were also set aside for certain 
anniversary ceremonies and a portion of the residue for feeding 
fakirs. On the 28tli May, 1902^ Mariambai died without having 
received the whole of her legacy of Rs. 10^000, On the 21th 
July, 1902, the plaintiff filed this suit, alleging that he was the 
irephew, brother’s son, of the testator Haji Salley Mahomed arnl 
claimed a.s heir of Mariambai for the administration of the estate 
of the said Haji Salley Mahomed and for a declaration of his 
rights in that estate not only in his own right but also as heir 
of the said Mariambai. The executrix Fatrnabai put in a written 
statement claiming to be the heiress of Mariambai and claiming 
all the property of her daughter, the said Mariambai, by virtue 
of a death-bed gift. On the 5th August, 1902, a receiver was 
appointed of the moveable estate and on the 12th December, 1902, 
under a Judge^s order the following among other preliminary 
issues were set down for trial : — 

1. Whether according to the law applicable to Oiitehi Memoirs 
the plaintiff is the heir of Mariambai in tlie plaint rnentioiieJ. 

, 2. Whether according to the custom ■ applicable to Oiitelii 

Memons the plaintiff is the heir of the said Mariambai, 

. ^ 3. Whether the plaintiff has any and what interest in the 
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4, Wlietlier tlie suit is not bad for misjoinder of causes of 
action. 

As to tlie first three issues- the' learned Judge of the lower 
Court held that the Ciitchi Memons were as regards the order of 
succession and inheritance governed by Hindu Law^ and that as 
there was no improiDriety in the marriage of Mariambai the 
plaintiff was her heir. As regards the fourth issue^ the learned 
Judge lield there was no misjoinder of causes of action, as it was 
clear that all that was prayed for in the plaint was the adminis- 
tration of the estate of the deceased Haji Salley Mahomed. From 
this decision the defendants appealed and further evidence was 
recorded before the Court of Appeal as to the existence or other- 
wise of any custom of succession or inheritance among the Cutchi 
Meiiion community. On the 13th September, 1904, the Court 
of Appeal referred the case 'back to the lower Court to take 
further evidence as to custom. A number of witnesses, fer tile 
most part leading members of the Cutchi Memon community, 
were examined before the lower Court, and on the 24th March, 
1905, the case again came before the Court of Appeal, 

Setalvad with Inverarit^^ for the appellants. 

We are only concerned with first two issues. On the death of 
Mariambai the property should go to her mother Fatmabai accord- 
ing to Mahomedaii Law. The plaintiff sets up a custom against 
, Mahornedan Law which is neither Hindu Law nor Maliomedan 
Law. Mariambai gets the property by the will of her husband, 
this would then be Btridhan : SUahai v. If asantmo^^h 
The devolution of stdclJian depends upon whether marriage 
w^as in an approved form or not. That there is no hardship in 
applying Hindu Law in a case such as this. We cite the case of 
the Khojas who were originally Hindus, and were converted to 
Muhammadanism, retaining their Hindu laws and customs, and 
to whom, in the absence of special custom, Hindu law of inheri- 
tance should be applied, llirbai v. Gorlaip^ SJdrji Ilascm v, ])at% 
Immil Haji JbSulaj^^ MaMmathae v. Eaiji 
Ifi the matter of Maroon Mahomed A^habai v. Haji 

(11 (BOD 3 Bom. h. R. 201. , , (1880) 0 Bom. 462, p. 4G0. 

a> (IBU) 12 Bom. H. 0. B. 204 at p/'B0& - ' (S) ■(1847) Perry’s 0. C., p. 110. 

:'■:' m (1874)' 12 Bom. H. C, R. 2eU ; ; m '(1800) 14 Bom. 189 at p. 
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/These cases show* that Memons are governed by Hinclii, Law*.' 
The case of AsJialai v. Haji Tyel Eaji 'RaUmlnlld^'^ applies 
technical law of stridha% to these classes. The onus of proving 
a ciisfconi of inlieritance not in conformity with Hindu Law lies 
upon those who set it As to stridlim the devolution of 

Anvadhya Stridhan is according to the Mayukha^ and therefore 
the whole law as to devolution applies. In this case there was 
no issue of the marriage and so further devolution must be 
governed by form of marriage. If the marriage is in an 
unapproved form it goes to heirs of the womau^ and if in an 
approved form then to heirs of the husband ; IfttmraJ v. 
Kesserdai^'^K 'irhe marriage in this case cannot be said to be in 
an approved form as it was admittedly performed according to 
Mahomedan rites. But a Hindu marriage though in an 
unapproved form is valid. 

This marriage we say is analogous to one of the lower forms of 
Hindu marriage where divorce is allowed, 

Cutchi Meruons were mostly Siidras and to assume this 
marriage to be in an approved form would be to apply neither 
Hindu nor Mahomedan Law. 

As to the custom alleged in this case the plaintiff must prove 
it strictly as it is contrary to both Hindu and Mahomedan Law, 

[Jemkins^ 0. J. :™Do you admit that oil' the death of a Ciitelii 
Afemon the widow would succeed ?] 

We admit that, 

Sudras are presumed to marry in iinapproved .foians,. / ; J:Iayin 3 '^ 
..Hindu Law (6th Edn.), p. 97. ■ Ghose^ .Hindii La\v^ p. 603. We 
say. there are eight foimis of marriage .and it is difficult to say 
which of them resembles this particular marriager 
Eohfison and lowndes^ for respondent 1. 

BlianiafJmf and Balmdurji^ for respondents 2^ 3 and 4. 

ihid, p. i2i\ 

m {imz) if Mmh hAl 17 


'(1) (1882) 0 Butti. 115, pp. 120, 120. 
( 2 ) (1884) 0 Bom, 158 'at p. -1 02, . 
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■ , ■ JenkinSj .0. J. — Apart .from the objection of misjoinder; the 
only point argued before us has been as to the rights of success 
sion by inheritance to the property' of a Cutchi Memoii widoW; 
for so the lady must be regarded^ notwithstanding the doubt 
suggested here for the first time at a late stage of the argument 
that such was not her true description. 

The lady's name was Mariambai; and she was the widow of 
Haji Sale Mahomed Haji Tar Mahomed; who left her by will the 
property in suit, 

Mariambai died without issuC; and the plaintiff is her hus- 
band's nephew and nearest heii^ while the appellants are her 
nearest heirs in her parents^ family : it is between the plaintiffs 
and the appellants that the contest lies. 

It is beyond dispute that in the absence of proof of any 
special custom of succession, the Hindu Law of inheritance 
applies to Cutchi Memons : Aeliahai v. llaji Tyel Eaji BahimtullaS^^ 
The property in suit, therefore, devolved as stridhan and so the 
succession must be determined by reference to the rule wdiich 
draws a distinction in the devolution of that class of property 
according as the lady’s marriage was approved or disapproved. 

Crowe, J,, decided in the plaintiff^s favour, holding that Mariam* 
bai’s marriage must, for the purpose of this rule of descent, ho 
regarded as approved, and the case is before us on appeal from 
bis decree. The record, since the case was before Crowe, J., has 
been amplified by the addition of evidence of custom. 

The Hindu rule of descent is thus propounded in the Mayukha 
(Oh. IV, s. X; pages 97-98 of Mandlik^s Hindu Law), wdiich is 
the governing authority in this case : 

‘TAs regards succession to] tbe technical strklhana in default of both kinds 
issue, Yajnavaikya states a distinction [Ch. II, V. 144] : — 

‘ Her kinsmen (fiandhavas) take it, if she die -without issue*' C-^) 

The same [author] expounds the succession of kinsmen according to the 
different kinds of marriage. ‘The property of a childless woman inarried iis 
the Brahma or any other [of the four approred forms of] marriage goes to her 
husband ; in the remaining [four forms of maridage] it goes to lier parentsd^) But 
iE she leave female issue, [it will go to. her daughter’s daughters] Failing 

. a) (1882) 9 Bom. 115, ' , m Vaj. Ch. II, V. 145. 

P) Vir, L 218, p* 2 j ICam, and Vya., M, , , (b VIr.l. 218, x>. 2? Kam. and Vya. M. 
(5) Tijtiauesvam (Mit. Ch. II, 1. 68, p» 1) distinctly mentions daughter’s daughters, 

. am! gives Ms imsou for so ^ 
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tlie laisband, til e nearest to Ler in li is family tabes it ; [similarly] failing tlic 
fatlier, the nearest to her in her father’s family succeeds ; as Maiiu in the text 
[Ch. 1 X 5 Y. 187] Of the nearest sa^inda^ the wealth [of the deceased] shall 
b© ^ declares propinquity to the deceased as the criterion of the right to [take] 
wealth. As regards [the statement] in the Alitakshara that on failure of the 
hiishandj it goes to tdfprat^asamia (the nearest to that) scipindas^ and on 
failure of the father, to tatprat^asanna (the nearest to that) sapiiidas^ ercii 
there the [word] tatpratyasannali is [to he dissolved as] tena asyah 
sanuaJi [the nearest to her] through him, so as to mean ( ^ the nearest in his 
family through him ’). In the four [forms of marriage] beginning w itli Brahna 
relates to the Brahmana on account of these (forms) alone being lawful in 
respect to him. In the case of Kshatriyas and the rest, to whom the Gajidliarva 
[form of marriage] is lawful, the w-ealth of even her who has been married 
according to that [form] belongs to the husband alone. To the same effect [says] 
Manu [CL IX, VT, 196, 197] : — ‘It is ordained that the prop erty [of a %vomanj 
married in the Baim^ Anha^ Gandharm, or Prajapatya form,, of 

marriage, and dying without issue, shall go to her husband alone ; but it is 
ordained that if she obtained wealth when married in the Amra and the like 
form, on her death without issue, it goes to her mother and father.’ ”( 2 ) 

Now the Hindu system recognized eight kinds of marriage 
and no more, the Brahma, the Daiva, the Arsha, the Prajapatya, 
the Gandharva, the Asura, the Rakshasa, and the Paishacha* 
Of these the first four are commonly described as marriages in 
the approved form, and the last four as marriages in the disap- 
proved form : and it will be convenient for the present purpose to 
accept that division, though according to some the Gandharva is 
under certain conditions to be regarded as in the approved fornn 

The argument for the appellants has been that, as the marriage 
between Mariainbai and her husband was not in rai approved 
form, the hiisbancPs family cannot take. 

But there is an obvious fallacy in this ; strictly speaking tine 
marricage was in none of the eight forms, and is at least as far 
removed from those that are disapproved as from those that are 
''approved: , 

:vv'ln partook* more, of , the character of the 

approved. It was the higest. form of 'union known to Ciitclii 
Memons, and was free from all that was reprehensible^ or tliaL 
could call for censure, and^in this. it corresponded with the four 
approved kinds of inarriage under the Hindu system; , and is 
;;|||||igii|pafeid:;.frbm..'.'tbe.-'four 

a) Cb, II, I. p, 1. . , . , , ■ m Tw L 219, p, 1 Kaiii, art! Vja. Ih ^ 
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^ '^-Tbe legal consequences of- toe classesof marriage, .the approved 
and the disapproved, in relation to inheritance^ vg-ry according 
as their leading characteristics are blameworthy or not, and 
suggest the inference that it is the quality and not the form of 
the marriage that decides the course of devolution : where the 
marriage is approved the husband and his side come in, when 
disapproved they do not. 

And so far as this aifords any clue, then a marriage such as 
this between Mariambai and her husband should attract the 
consequences that amongst Hindus follow on a marriage in the 
approved form. 

I would hesitate to hold that a marriage betifeen Gutchi 
Memons could only create those rights of succession which are 
regarded by Hindus as the proper sequel of marriages deserving 
of censure, and whatever may be the infirmity of the evidence in 
the case as positive proof of custom, it at any rate >shows that 
the views of the leading members of the community.^ including 
the Shot, justify this hesitation. 

The position accorded to a Gutchi Memon widow in the line of 
succession tends to confirm the view that she is treated as one 
married in an approved form. 

It is admitted that she comes in where the Pafni would, and 
that she has rights of inheritance, not merely of maintenance ; 
but the Faini is the lawfully wedded wife married in one of the 
approved forms of marriage ; while she, whose union has been in 
a disapproved form, ordinarily is not a Fatni and has no more 
than rights of maintenance. 

Then again it has been decided as far back as 1866 that, by the 
custom of Khoja Maliomedans when a widow dies intestate and 
without issue, property , acquired by her ^ from her deceased 
husbaiid. ,does not descend to her own blood relations, but to the 
.relations of her deceased husband: Jn^thejooSs Karim 

Khafcw V- Pard/m^ 

ThivS decision may not he a direct authority on the question 
now before us, for it dealt with Khojas while we are concerned 
with Gutchi Memons^ but it, cannot he put aside as of no weight 
in view of the similarity . of the .conditions that govern both : 
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" Sir Erskine: Perry's judgment in "' The em0 ■ ^ 
SojaJiB and of the Memom Cutehees opens, with the remark that 
the question which has arisen in the cases of the Khojahs and of 
the Memon Cu tehees is founded on such similar states of fact^, 
and depends so entirely on the same principles of law that it 
maybe conveniently disposed of in one judgment/^ And then 
the Chief Justice proceeds to deal with the Khoja and the Memon 
Cutchi cases on the same footing. 

So then we find that among the Khojas a rule of succession 
has prevailed for close on 40 years, which is in accordance with 
the rule of inheritance to a Hindu widow married in an approved 
form* This shows that the rule for which the plaintiff contends 
agrees with that which governs in a community to which his 
bears so close a resemblance, and that to treat a marriage 
between Cutchi Memons as leading to rights limited by Hindu 
Law to marriages in an approved form does not involve any 
absurdity or improbability. 

Were it necessary to rest the plaintifif's case on specific 
instances of the course of descent he asserts, then it is doubtful 
whether his proofs would suffice for the purpose, but in the 
considerations with which I have dealt there is ample material 
to justify his contention, and I therefore hold that Crowe, J., 
rightly decided in bis favour on this point. 

I have alluded to the objection of misjoinder : it refers to the 
claim for administration of Mariambai's husband^s estate. The 
claim is necessitated by the fact that MariambaPs legacy out of 
that estate has not been satisfied, and therefore is properly 
included in the suit. 

At the" same time the plaintiff has no desire to have the estate 
administered provided assets be admitted, and it' be shown to his 
. satisfaction that the executors have made, the payments they 
■allege.on account of the legacy. ' We eonfl,rm ' the decree with 
costs |,nc]uding: costs reserved' except the'costs', of and ineiclentab ■■ 
to the motion of,, '23rd September 1904 which must be borne by 
respondent, I. The costs"’ of ■ the AdvocMe Genera! as between, 
attorney and client. The accounts sliouM not be proceeded with 
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■ wifcliout the leave of ^ Judge in Chambers. Liberty to the 

Advocate General to apply to the lower Court as to a scheme. 
AttormjB ior : Messrs. T^abji, Hayabkai §' Oo. 

Attorneys for respondents Jrdes/dr, Eormasji^ Binsha: 
^ 0(7 « and Me^Brs. Tyahji^ Baydhliai Go. 

W. L. W, 


ORIGINAL CIVIL. 


Before Sir Lcmrence JenMns, K,C,LB.i Chief JihdicCf and 
Mr. Justice Baity. 

BHAGWA.NBAS NAROTAMDAS (Defej^dant), Appel lant, RAN JI 

BEOJI AND ANOTHEE (PlAINTIFFS), RESPONDENTS/'^ 

Coiiifact’-^Bahlcl Atlat— -Incidents of the ciistom--^BniploymentfQr reward. 

The plaintiffs in Bombay bouglit and sold in Bombay cotton and other 
products on the orders of the dofendanfc who traded at Shahada in KhdndesL 
In respect of tlie transactions sued on the plaintiffs before due date had 
entered into cross contracts of purehaso with the merchants to wlioin they had 
originally sold goods on tlio defendant’s account. The transactions were (?niored 
into on terms. 

The contract of a pakha adatia in the c iron instances of ihis (‘ase is one 
whereby ho nndertakes or guarantees that delivery should, on duoAlaie, be 
given or taken at the price at which the order was accepted or differenees paid : 
in effect he nndertakes or guarantees to find goods for cash orjeash for goods 
or to pay the difference. 

'fho evidence in the ease establishes fciie following! propositions in connection 
adat dealings. 

1. I’liat tlio adatia has no authority to pledge tlio credit of the up- 

country constituent to the Bombay merchant and that no contractual privil y 
is established between the up-country constituent and the Bombay merchant- 

2. That the up-country constituent has no indefeasible right to tlie contract 
(if any) made hj iliQ pahha adatia on receipt of the order, but tlie 2 '^nhha 
adatia may enter into cross contracts with the Bombay mevciiant either on 
hi« own aricoimt or on account of another constitiientj and thereby for practical 
purposes cancel the same. 

3. The y;a/i,7/a adatki is under no obligation to substitute a fi’esh contract 
to meet the order of his first constituent. 

Meld^ that the defendant knew of the <itistom, which was not unreasonable as 
it did not involve a conflict between the adatia* s interest and diity« 


MS05. 

Moosa.HIji' 

' JooNAS;:'v 

IIa J1 A3DITL- 
: Eaiilm’. 


1900.;. 
July 21, 


206 


f HE' INDIAN 'LAW' REPO&TB.' 


BriAd-WASSTDAS 


Kato. 



- The facts' of this case found 'by the 'Ooiir!} beloW', were' as 
follows : — 

The plaintiftsj trading in Bombay under the name and style 
of Deoji Vassonji and Oo., alleged in their plaint that for two 
years before suit they acted as the commission agents of the 
defendant^ Bhagwandas Narotamdas^, who traded at Shahdda in 
the Khandesh district under the name and stylo o£ Manecklal 
Jagjivandas ; that^ as such agents^ they from time to time under 
his instructions entered into contracts in Bombay for the sale or 
purchase of cotton^ rice, or other produce ; that they also paid 
and received moneys on his behalf, honoured and paid hundis 
drawn by him and otherwise acted as his agents. The plaintiffs 
further alleged that in respect of their dealings and transactions 
on the dofendant'’s behalf and as his agents in Sainwat 196(h a 
sum of Rs. 7^217-10-3 had become due to them from the defendant, 
inclusive of interest up to the date of the filing of this suit; that 
before filing the suit they sent an account to the defendant on 
the 31st of March 1904*; showing a balance of Rs. 7^228-9«3 due 
from him, but that he denied his liability in respect of a sum 
of Rs. 8,473-5-6 debited to him for damages paid for 400 bales 
of Broach-ginned cotton sold on his account, of which he had 
failed to give delivery. The plaintiffs aver that this amount 
was rightly debited in the account and ask for a decree for 
Rs. 7,217-10-3 with further reliefs mentioned in the plaint. 

The defence was that the plaintiffs had wrongly debited the 
sum of Rs. 8,473-5-6 in their account. 

The whole suit was fought out at the trial in respect of that 
■sum, the history of which, accorclingv to the undisputed facts of , 
the case, is as follows ; — 

■■::■■■, .'On the 16th of 'December,, 1903,. ■ the .plaintiffs,': 'who acted a 
the defendant's paMa adaUas^ received ■ instructions from him to 
sell 400 bales of Broach rnachine,“gi,iine(i ■ cotton, good class, for 
:f orward' delivery, . 26 th .March 1904. ' . 

Accordingly, the plaintiffs entered into four contracts of lOO 
bales each as follows 

, (1), On the 15th of December 1903, one contract with Shairiji 
Ladha for the sale of 100 bales^ at Es, 257-S-O (Ex. A2)^ 
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(2) On the 15th of Deeemherl908j two contracts with Bhimji 
Siiamji, each for the sale of 100 bales, at Rs. 25 7-12-0 (Exs. A1 
:& A3). 

(3) On the 16th of December 1903, one contract witii Dliaram- 
sey Jetha for the sale of 100 bales at Es. 257«8«0 (Ek. .U). 

All these contracts were entered in the plaiiitifiV Soda diary 
book^ and the entries relating to them have been put in. Below 
tlie said entries occurs the following entry : — 

400 : Credited to the account of ManeklalJagjivan Broach 
cotton^ 400 bales, 200 at the rate of Rs. 257-8-0^ 200 at the rate 
of Rs. 2o7-12-0A 

On the 16th of December J903 the plaintiffs'sent the following 
telegram (Ex. B) to the defendant : — 

'^ieceived two telegrams. Sold 400 bales Broach 257-10, 
Market Bteady/^ 

The rate mentioned in this telegram differed from the rate of 
each of the contracts j but Canji Dewji, the 1st plaintiff, examined 
as a witness for the plaintiffs, explained that Es« 257“10 was 
mentioned in the telegram because it w-as the average 'rate of all 
the four contracts. 

The plaintiffs did not inform the defendant, however, of the 
names oi the persons with whom they had contracted to sell. 

On the 26th of January 1904, the plaintiffs entered into cross 
contracts wdth t^YO of these j)ersons, for the same vaida^ and the 
same quality and description of cotton as follows 

(1) Contract -with Dliaramsey Jetha for the purchase of 100 
:''Mes:'at.Rs:,'28S^ 

(2) Contract v/ith iShamji Ladha for the purchase of 100 bales 

;;at;Es,,, 285.8-0,.': ''■■■■ 

The plaintiffs entered into these two cross contracts for and on 
o^ceount of another constituent of theirs, vi-z, Purshotam Dharam* 
sey : and their effect, as explained by the first plaintiff, Canji 
Dewji, in his deposition was that on the due dato,the 25 th of March 
llOfj there was to bo no delivery of, the goods but only the 
payment of the cliiference by the party that might become liable. 

■y.:::i:;';,::Then:::there:'reniaiaed-the-:::' 

plaintiffs settled these by entering into cross contracts on their 
, own account 'with Mm on the 24th, March 1904 at^ 295^^ The 
, room r#e- 7 -the_ rate ^ fixed hj the ^ Cotton Association— was oh ^ 
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this date 307;, but the plaintiffs settled these two contracts at 
255^ because, as stated by''the 1st plaintiff Canji Dawji, the 
payment was made hj them in cash* It is admitted by Canji 
that this cross contract was not a written one and that there is 
no entry as to it in the plaintiffs^ books, because, it was a cask 
difference trcmsaction. But the payment of cash difference is 
proved by the entry in the plaintiffs'^ JownaL 

The result was that the two contracts, with Bhimji Shamji, 
for the sale of 200 bales, delivery on, the 25th of March 1904, 
Were squared by. the plaintiffs, one day before that due, date, by 
means of the cross contract. 

The cross contracts were entered into by the plaintiffs without 
any instructions from the defendant. 

The plaintiffs contended that the defendant nevertheless con- 
tinued liable on the due date— the 25tli of March 190-1 — to 
deliver to them 400 bales in accordance with liis instructions 
of the 15th of December 1903 : and that as he failed to deliver 
he was bound to pay them the difference between the contract 
rates and the room rate, 307, which prevailed on the due date. 

The plaintiffs based this liability of the defendant upon the 
mercantile eudom which they set up as governing the jniJcH adal 
system in the Bombay market. The custom alleged, was to this 
effect* K^^ahha adaMa, is not, in the proper sense of the word, an 
agent or even a del credere agent. The relation between him and 
his up-country constituent is substantiahy one of principal and 
principal. The' up-eountry eonsfeitueiit looks to him and ■ to him 
only foivthe carrying out of his orders and the, fulfilment .of his:,- 
contracts : there is no privity whatever, direct or indirect, between 
the constituent and the Bombay shroff* or inercliant. On tJie one 
hand, is respons the constituent and nice 

perm : so, on the other, the palclca ailcdich is responsible to the Bom- 
bay shroff or merchant and vice versa. That being the position of 
the_pr//;/r/ adaiia^ when he has received an order from an up-eountrj 
constitiierit to buy or sell, he can either appropriate tine order to 
himself in the first instance, or, at his option, after having catered 
into a contract with A Bombay merchant in accordance with the 
constituent's order or. 'instructions, lie can square that conkaefc 
by entering befdre the due date into a cross contract either on 
his' own account 'Or m account of another eoastitueafc. In eitlic r 




BOMBAY SEEIBS. 


casc^ tlie first constltiientj dealing as he docs with the pakka 

((■(lath, continues liable to the latter to fulfil his order and in Bhagwais-das 

.default to pay damages. ' kInoi.' -: 

The defendant contended that the^^H’tu adatia was a del " 
credere agent. He guarantees to his constituent the solvency of 
the Bombay shroff or merchant, and to the shroff or merchant 
the solvency of the constituent. He is no doubt entitled^ 
according to the mercantile usage of the palcld adat system^ to 
enter into a cross contract on behalf of a constituent after having 
entered into a contract on behalf and on account of another 
constituent and to square this latter by the cross contract | but 
he is bound in that case to substitute a fresh contract for the 
squared contract so that the constituent^ for whom it was entered 
iiitO; may have a contract to get performed or to perform^ as the 
case may be, on the due date. If the paJcka adatia squares the 
contract without such substitution^ he cannot hold liable on the 
due date the constituent for whom the first contract was entered 
'into. 

The defendant contended further that in any case he was not 
liable, because on the 9th February 1901 he sent the following 
telegram from Nanclurbcir to the plaintiffs ; — 

^^Buy Broach March gin 400 bales marketably profi.tably/^ 

It was conceded by the plaintiffs that the meaning of this 
telegram was ; — 

Buy 400 bales of machine gin cotton for the March vdida 
at the best rates obtainable in the market. 

The defendant argued that the plaintiffs were bound to carry 
out this order and square the order of the defendant sent on the 
15th of December, but that they failed to do so, and having failed 
they could not fall back on the original order of the defendant 
and hold the defendant liable. ■ 

To this the plaintiffs' answer was that? — ^At the time the ' 
plaintiffs received this second order (Ex. N) from the defendant, ' 
their credit in the market was weak on account of some rumours 
affecting their solvency. lu' consequence of that, people were 
hesitating to enter into forward contracts with them, and they 
Could not buy as desired by^ the defendant because they could 
not get the goods. Accordingly,' as' soon as the plaintiffs received ’ 

the telc^gram (Ex. N) they sent, a lettei" (Ex. 0), dated the 10th ^ . . ' . , 
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’■'B to the '.defendant's address at, Naii durbar^ wlienee, 

tlie telegram had come, informing him o£ their inability to cany 
out his second order, and that he might iostrnet somebody else 
to carry it out. The mercantile usage prevailing as to the pa/cM 
aclat syvstem was that, when after a pa/cica adatia has entered into 
a contract under an order from his constituent, a second order 
is received from the same constituent to square that contract by 
a cross-contract before the due date, the^^^Hr/. addiais not 
bound to carry out the second order, if, owing to loss of credit or 
some other reasonable cause, he is not able to carry it out j and 
all he is bound to do is to inform the constituent of his inability 
so as to enable the latter to give the order to somebody else and 
get the contract squared* 

The defendant, on the other hand, denied that a palchi adaiia 
had any right to refuse to carry out the second order. But, 
apart from that, even assuming that the palcica adaiia had such a 
right, the plaintiffs in this case did not inform him of their 
inability as they allege they did and that be received neither the 
letter of the 20th of February nor any of the others relied upon 
by the plaintiffs in support of their case on this question of 
inability. Further, that even if the Court should hold that the 
mercantile usage set up by the plaintiffs to be proved, he was 
not aware of it and did not deal nor intend to deal with the 
plaintiffs on its basis. Should the Court, however, hold lie had 
been aware of the custom, the custom should be declared 
invalid on the ground that it was unjust and iinroasoiiablu. 

The learned Judge held the custom of paMi adat proved and 
passed a decree in favour of the plaintiffs. 

From this decree the defendant appealed. 

Set aim i 'wiili Baikes (Acting Advocate General) for the 
.appellant*' , '■ : 

Mtrangman with Padshah for the res2)ondents, 

jE]sriaKs, '0* J.:~The plaintiffs carry on business in partnership 
at Bombay ''as commission', agents under the style of Dewji 
Tassonji, and the defendant trades at Sluthada Siilttiiipur in the 
name of Manecklal Jugjiwandas. The plaintiffs have, from time 
to timeonlhe defendant's order, sold and bought cotton, rice and 
other'products, and, they allege that the result of their dealings . 
is that ther^'ds due to them from the dcfejidanfc a suui of' 


,Es;/7,^2':17-10-3,.:wi^ at;,9: per', -.cent-, per annuiii from "the 

2nd of August 1904, The defendant denies that there is any- 
thing clue from him, and on the contrary asserts that the 
plaintiffs are his debtors. 

The facts that have given rise to this litigation can be briefly 
stated. On the 16th of December 1 903 the defendant telegraphed 
to the plaintiffs : Sell 200 bales Broach March marketably/^ 
A similar telegram was sent on the same day directing the sale 
of 200 more bales. The plaintiffs thereupon sold to Bhimji 
Shamji & Co. 200 bales by two separate contracts at Ks. 257| 
per candy: they also sold 100 bales to Shamji Liidha & Co, at 
Rs. 257-1 candy, and 100 to Dharamsi Jetha & Co. at the 
same price. On the same date they telegraphed to the defendant : 
"Received 2 telegrams, sold 400 bales Broach 257/10, market 
steady/’ 

On the 16th December the plaintiffs wrote to the defendant : 

Your letter and telegram have been received# Agreeably to 
what you wrote 400 bales of Broach (cotton) of March have 
been sold on your account. The particulars thereof (are as 
follows) : — 

200 bales (of) Broach ginned cotton werefsolcl at Rs. 2574. 

200 bales of Broach ginned cotton were sold at Rs, 257fh 
*'*Inthis manner the bales have been sold on your account. 
Please note dowm the same.’^ 

On the 26tli of January the plaintiffs bought from Dharamsi 
Jetha and Shamji Linlha 100 bales apiece, and the entry made, 
in respect of the purchase from Dharamsi Jetha, is as follows 
"1,575 bales 100 weighing candies 50 were sold at the rate of 
Rs. 257| per candy# The same were purchased back at the rate., 
of Rs. 2S9 per candy. The difference in respect of the same at 
the rate of Rs. 31^ per candy amounts to Rs. 1,575/^ 

An entry to the same effect was made of the purchase from 
Shamji Liidha, In like manner 200 bales were purchased back 
from Bhimji Shamji on the 24th of March 1901 at the rate of 
Rs. 295 per candy. According to the plaintiffs^ evidence the 
sales of the 15tli of December were thereby cancelled, and there 
can be no doubt that this is how the matter would be ingarded 
by business men* It is on' this 'ground that the defendant 
resists the plaintiffs^ claim, for 'he urges that he can come under 
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no liability in respect of Lis order of Deceinber^ as the contracts 
; blieii' iiiade were not kept open till cine date * plaintili^^^ 
it is argued^ is really, one of mdemnity^. and as the contracts of 
December were not kept intact^ the plaintiffs liaTe no right to 
the relief they seek. 

Here it becomes necessary to determine what the contract 
was^ into which the parties entered in December. It is profit- 
less to look at the pleadings, for admittedly they give little or 
no clue to the rival contentions of the parties, and by common 
consent the case was fought in the lower Court without reference 
to them. The issues ultimately adopted were as follows ; 

(1) Whether the defendant is liable to be debited with Rupees 8,473-5 6 as 
plaintifl’s seek to do in tbo account annesed to the plaint r 

(2) Whether the plaintiffs were not bound to carry out defendant’s instruc- 
tions given in the defendant’s telegram of the 9 th February 1904? 

(3j Wlietlier the sum. claimed in the plaint or any other and what sum is 
due by the defendant to the plaintiifs ? 

(4) Whether the defendant is entitled to a decree for his counter-claim made 
in paragraph 3 of his written statement ? 

(5) Whether the commission and the brokerage charges are properly charged 
to the defendant ? 

[Counsel subsequently intimated that there was no dispute as to this.] 

(6) Whether according to the custom prevailing in the Bombay market, 
plaintiff is entitled to square the contracts of the Bombay merchants on his own 
account keeping the contract with the constituent open until the due dattj ? 

(7) Whether in the event of the entering into cross contracts 

with the Bombay merchant or shroff, he is obliged to fortluTith substitute 
iiiiotlier contract to meet that of his first constituent ? 

(8) Whether in any event the jped'M adatui is eiffatlod to sue upon the 
contract with the constituent where he has a contract open at due date vnlli either 
a Bombay shroff or merchant or another constituent to meet the contract- of his 
first constituent ? 

(9) Whether, according to the custom alleged by the ifiaintilr, a 
adatia is entitled to deal with his up-country constituents as if he wmc a. 
prineipai ? 

(10) Whether the. defendant , was aware of the custom set up in issues Xus. 1], 
7, 8 and 9 or of any and which of them ? 

(11) IVhether such a custom is valid in law ? 

rhe documentary evidence in the case taken alone poinfa 
to tjfcie i^elation of principal and eommission agent, a.s was hold 
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in a similar case of ClianMal BuMal v« SidJiruthml^^K Biii 
here we have what was absent there, a large body of evidence 
called to show that • the relations between the parties were 
,'govern0d„,by the. usage of the Bombay market known' as the 
systeni wh^ it is alleged, allowed the plaintiffs to 
deal with the December contracts in the way they did without 
prejudicing their claims against the defendant* It accordingly 
is necessary to examine this evidence and to see what it proves* 
There are points, on v/hich the evidence leaves no doubt j 
thus it is clear that the contract between the plaintiffs and the 
defendant was on pakhi aclat terms : then again it is amplj^ 
proved that, where that is so, there is no privity between the 
up-country constituent and the Bombay merchant ; both look to 
iliQ pahh2> adatia alone. That is shoivn by the defendant’s as 
well as the plaintiffs evidence. It is farther established that 
the up-country constituent has not an indefeasible right to the 
contract or contracts into which the pakki adatia may enter on 
the receipt of the order to buy or se!l, as the case may be. This 
i '3 practically involved in Mr. Davar’s admission even as narrowed 
down. But it further rests on the surer basis of the evidence 
given by the witnesses called in the case. 

Mr. Bhaidass Narottamdass, who was called by the defendant 
to prove that the pa/cka adatia cannot enter into cross contracts, 
as the operation is termed, Avas emphatic in Ms examination-in- 
chief and also in the earlier part of his examination in siipport 
of the defendant’s contention, but when in response to M’r, Strang- 
maiBs request he produced his books, he was constrained to 
adirdt that he entered into cross contracts with Bombay mer- 
chants on his own responsibility on behalf of another constituont. 
Later he says If I get a telegram at night to buy or sell there 
is nothing wrong if I appropriate the order to myself. . , « 

It is the custom among the pakka adatiad to appropriate the 
orders to tliemselves or to enter into cross contracts on account of 
other constituents. They are entitled to do so on their own 
responsibility. No constituent has disputed with me his liability 
to pay merely because I had; squared the contract I had entered 
into on his instructions by another contract under another 
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constituent’s instructions. Numbers of coastitiieiits ■ kneW' that 
1 had done so/*’ 

' - Turning then to the plaintiffs^ witnesses we, have the evidence 
of Mr. Eaghunath Laljv a partner in a firm that sells or buys 
as mucji as eighty or ninety thousand bales. He speaks to the 
custom o£ entering into cross contracts j I can give/Mie say s,^ 
^4nstances where I have entered into cross contracts on my 
own account in Bombay without informing the eonstitiients 
up-country and have paid or recovered from them as the case 
might be according to the room rate prevailing on the due 
date. This is frequently done and that with the knowledge of 
the constituents up-country/’ Later on in his cross-examina- 
tion he says^ ^'v/hen ^ <pah]d adat agent receives orders for 
sale endue date he is bound to find a corresponding order for 
purchase for that date from another constituent or merchant. 
In my case^ however, it is necessary to do that because I don’t 
trade on my own account; but where the is 
himself a tiwcler it is not necessary when he adopts the contraefc 
himself. 

Evidence to the like effect is given by the lepreseiitatives of 
several native firms,- '(9..^... -Messrs. Liidha Dossa, Padamsey.'Pasvi, 
Shivmiikhrai Chunilalj , and Shridham GJopinath [His Lordship 
referred to their evidence]. 

Of the representatives of European- Houses I will first take 
Mr.Hhiystal ; speaking from a wide experience he says ‘^Accord- 
ing to the custom I am entitled to become the buyer or seller 
if I choose to. The constituent has nothing whatever to do 
with that question ...Supposing I make a contract for sale with 
a . Bombay merchant in execution of the order, of an up-country 
constitiioiit and after that another constituent gives me an orcli'r 
to buy and I buy from the said Bombay merchant so as io 
square the contract^ I am not bound to substitute anotiicr 
contract for the original order. ..The custom I have spoken to 
is well known to up-country constituents. A paM:!, luMiti 
cannot properly speaking he said io guarantee the sf)lvencj il 
either the constituent or the Bombay merchant; the word 
guarantee is a misnomer in such a case because the jmMm mifdda 
is himself primarily, responsible to either... .IJp-eoiintiy eonstitii- 
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ents o£. my fir m settle business 'with me by letters; we use, no. 
■ printed fornis/'^ 

" And this brings me to the ■ evidence of ' Mr. Canipbelb the 
.ntanager of Bniel & Co , who has had about 26 years’ experience 
in Bombay. ' His evidence is all in favour of the custom^ and 
Cliandavarkar, evidently was much impressed with it. I in 
no way doubt the correctness of the learned Judge’s appreciation. 
The only comment this witness^ evidence invites is that his 
firm do their business on a form of contract which on its face 
shows them to be buyers or sellers^ as the case may be^ and sOj 
apart from the custom the incidents to which he speaks would 
follov/ from its express termso But making every allowance 
for this I still think the plaintiffs can justly claim that their 
case gains strong support from Mr. CampbelFs evidence. The 
plaintiffs have thus called a considerable body of evidence to 
establish the custom they allege; nor is that all: for prior to 
closing his case Mr. Strangman addressed the Court as follows : 

I have a great many otlier witnesses to call to prove the custom, bat I have 
made so far a selection to save time and if those already examined are not 
believed then I take it the Court may not feel inclined to believe the rest. So 
I do not propose to call the remaining witnesses. The Court may call if neces- 
sary or I will call if the Court requires. Subject to that I close my case. ” 

' To that the learned Judge replied necessary I will tell 

you but at present I leave the matter whore you leave it.” 

The evidenee then appears to me to establish the following 
propositions in connection with palcM adat dealings in circum- 
stances such as we have in this ease : 

1. That the palha mlat'm 1ms no authority to pledge the credit 
of the up-country constituent to the Bombay merchant, and that 
no contractual privity is established between the up-country 

v;constituent and the Bombay- merchant.." ■ 

2. That the up-eoiintry constituent has no indefeasible right 
to the contract (if any) made by the paliha adatici on receipt of 
the orcleib but the paJoha adatia may enter into cross contracts 
with the Bombay merchant either, on his own account or on 
account of another constituent^ and thereby ibr practical purposes 
cancel the same. 

3. The pahh% mUtm is under no ^ obligation to substitute a 
fresh contract to meet 'the, order, 'of his first constituent, ' ' h 
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But it is urged ,■' that ■ tho.ugli the evidence m 
these incidents^ still effect- cannot be given to theiii^ for they 
disclose an unreasonable custom; as they involve a conflict 
between thejja/da adatm^s interest and duty. But that depends 
on what the duty is. The evidence does not (in my opinion) 
show that the relations between and the up- 

country constituent is that of mere seller and buyer. Thus the 
contract makes provision for commission; and that; it has been 
said; is conclusive to show that to some extent there was the 
relation of principal and agent : Arnutrong v, Stohes Then 
again there runs through the evidence the idea that the word 
guarantee is not inappropriate, though some of the witnesses 
under the stress of a skilful cross-examination repudiate its 
aptness. Guarantee in the strict legal sense there can be none | 
the absence of privity with the Bombay merchant excludes it. 
(Sec section 126 of the Contract Act). But I doubt whether there 
w^as occasion to be so shy of the word in its non-technical sense. 
On the other hand I do not think there was' the relation of 
principal and agent pure and simple. 

I would say here as I did in Paul Beierv^ Chotalal^^yi ^yiho case 
is (in my opinion) not one to be decided by an attempt to bring 
the contract within the one or the ether of the twm categories of 
sale or agency ; the provisions o! the document are equivocal, 
some lean towards the' one relation; so me. to the other. There- 
fore wo must examine the document as a whole and in its several 
parts_; and also the surrounding circumstances/^ 

I think the contract between the parties was one 
ment for reward, and the incidents proved appear to rue to 
converge to the conclusion that the contract of iifa/dri mlalia in 
circumstances like the present is one whereby he undertakes; or— 
to use the word in its non-technical sense as business men on 
occasion do use it (see Barker v. Andrew ^^^-^guarmiUcf^ that 
delivery should; on due datO; be given or taken at the price at 
which the order was accepted, or differences paid : in elibefc hcs 
undertakes or guarantees to find goods for cash or cash for gr»o(ls 
or to pay the difference* 

(1) {isn) U B. 7 Q.'B. 59S'at p. 004, 
m (1904) 30 Bom. Tat p. IS ; 0 Bom. L, B. 043 at p. 950. 

(3) (1865) S4 K J. C. P, 181 at p* 194. 
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I do not say that there is no relation of principal and agent 
between the parties at any stage j there may be np to a pointy, and 
that this is legally possible is shown by Mellish L. J. in Ex pafte 
d) where he speaks of a person who is an agent up to a 
certain point.^^ So here there may have been that relationship in 
its common meaning for the purpose of ascertaining the price at 
which the order was to be completed, and to this point of the 
transaction all the obligations of that relation perhaps apply. But 
when that stage is passed^ I think the relation is not that of 
principal and agent, but of the nature I have indicated. Into this 
contract there is imported by the evidence of custom no such 
element of unreasonableness as would compel us to reject it on that 
score. It has been urged before us for the defendant that it is not 
open to us to find such a contract, as no issue was framed on 
the point. But to decide this suit, which is based on contract, 
we are bound to find what the contract was, and in finding the 
terms of the contract I am not going outside the four corners of 
the case. The issues were directed to ascertaining whether or 
not certain incidents belonged to the contract between the parties. 

I have come to definite conclusions as to those incidents, and on 
that basis I have endeavoured to cast into legal shape the 
relations between the parties. But lest the defendant should be 
prejudiced, he vras otlerod an opportunity of further investigation ; 
he however declined, and I must do the best I can wdtii the 
materials I have. I accordingly adhere on the evidence before 
us in this case to the propositions I have stated, and I further 
hold that they do not import into the contract a custom that is 
unreasonable. 

•b': /There is one more aspect of -the - case which eallsbfor: -'brief 
notice. The defendant had prior to the suit dealt for some 
considerable time with the plaintiffs as paMm aclaticm^ and the 
:piaintiff,, Oanji Devji,' after stating-that the , defendant eaffle': Ver^^^^ 
often to, -Bombay and iised to put . up 'at the ■ plaintifPs ^pace,:- 
deposes can say myself that 'he was '-well aware mf the,, custom: 
>spoken to by my wdtnesses/^ 

The defendant never went' into the witness-box to deny^ this 
knowledge, and I agree with the learned Judge that the reason 
given for his abstention cannot 'be" accepted. 
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I liolclj, therefore, with Chandavarkarj J., that the defendant 

BHAr;sYA 2 fi)As was aware of the custom on which the plaintiffs rely, 

' Decree eon/lrmei*.^ 

Attorneys for appellants : Messrs, Manstik/daly Jamselji and 
IliraiaL 

Attorneys for respondents: Messrs, Daijne ^ Co, 

■ w. L. w* ■■ 
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1905, Before Sir Lawrence JenJdns, K,C,LE.p Chief Justice i and 

Aitftvd 28 , Mr, JuMce Aston. 

YELLAPPA Un PAEASHARAMAPPA (obigisj-al Pbaintifp), Appel- 
lant, PESAYAPPA Un IvHALILAFPA and othess (oiuginal 
Dependants), Bespondents. 

Mone‘ 1 / secured hj a pledge — Suit for moneg le7it — Limitation — Three years 
froin the time of the loan, 

A suit for the rocoTery of money secured by a pledge is a suit for money 
lent. The period of limitation is three years from the time the loan is mndo. 

Second appeal from the decision of B. 0 , Kennedy, District 
Judge of Bijdpur^ confirming the decree of D, A, Iclgunji^ Sub- 
ordinate Judge of B%alkot. 

One Sangaiibasappa pledged certain ornaments to the plaintiff 
for sums amounting to Bs, 4,850 at dates between the Ihid 
October 1890 and the 80tli April 1896. Sanganbasappa died in 
March 1897 and the Nazir of the Court was appointed guardian 
of his, minor son Sangappa, who died in April 1901, On the 
28th .September 1901 he, -Nazir reported Sangappa's deailiio, the 
' ; , Court and stated that there would be a dispute as to heirship 

the Court's permission to sell the pledged ornaments. 

.reported that Es. 7;660-10-0 were duo 
'' to the plaintiff‘s that Ks, 5^140 were the proceeds of tlio saloj, that 
' Es. f 0-10-0 were remitted by the plaintifiVthat the balance of 
' Es. 2^500 was still due to the plaintiff, and that foi: the said ' 
balance he had passed to the plaintiff’ an acknowledgment dated 
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the Isb September 1901. On the 23rcl June 1004 the plaintiff 
brought the present suit to recover JKs. 2^500 and Es. 590-10-0^ 
interest thereon, in all Es> 8,090^10-0. . 

Defendant 1, who along with the other defendants was the 
heir of Sangappa^ deceased, contended that the Nazir had no 
right to acknowledge the debt^ his ward being dead at the time, 
that the acknowledgment was not binding on them and that the 
claim was time-barred. 

The other defendants were absent. 

The Subordinate Judge dismissed the suit as time-barred. 

On appeal by the plaintiff, the Judge confirmed the’ decree on 
the following grounds 

Tlie first contention that the Nazir’s acknowledgment was the starting point 
of a new period of limitation is Tinsonnd. The Nazir s ward being dead, he 
had nothing further to do with the estate and could not bind it. 

The second question is whether the right to sue for a debt secured by a 
pledge is for six years from the date of the pledge or from some date. No 
other terminus a quo than the date of the original pledge is assignable on any 
conceivahle grounds. Deposit of a pledge is better security than execution of 
a registered bond. Why should then the creditor'olaim a larger period of limita- 
tion in the first case than in the latter. I agree with the Subordinate Judge 
that the starting point for limitation in this suit was at the Tarious dates on 
which tlie respective loans were contracted, the latest of which is SOch April 
189th The suit was not brought till 1904 It is, therefore, time-barred. 

Plaintiff preferred a second appeal. 

liao BaAadnr G, Ab NadJiarniyio'c the appellant (plaintiff) ; — Ho 
contended that under section 176 of the Contract Act the 
personal liability of a pawner arises out of the amount of the sale 
proceeds proving less than the amount of the debt. The deficit 
was found on the 1st November 1901, therefore the suit was in 
time, 

There was no appearance for the respondents (defendants). 

J. ;“This is a 'suit ior- -money dent andvEoae^-^the:;::';: 
less so, because the money lent was secured by a pledge. The 
period of limitation for such a suit is three years from the time ^ 
the loan is inacle. The suit, therefore, is ' rightly held by the 
lower Court to be harred^ and we confirm the decreej> but UvS there 
is no appearance by the respondent: without costs. 
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APPELLATE CIYIL. 

Before Sir Lmorence Jenhlns, K,C,LE >3 Chief Justice i aud 
3£r» Justice Aston^ 

MALUBHAI LADIIABHAI akd others (oeigistal Defendants 16—41), 
Appellants, -y. SUESANGJI JALAMSAHGJI and others (original 
Plaintiees AND Defendants 1—15), Respondents. 

Gujarat TcUuMdrs^ Act ( Bom. Act VI ofl888)f sections 10^ If 16 and 
TdluMdri SettleMeni Officer — Decision — Apjyeal — Second appealSuhse’' 
quent suit in a Court of competent jurisdiction — Ees judicata. 


Second appeal !No. 78 of 1905. 

0 -) Sections 10, 11, 16 and 17 of tbe Gujarat Talukdars’ xlct. 

10. (1) Every person who bas obtained a final decree of. a Court of competent 

jurisdiction declaring him to be entitled to a share of a tcUukdari estate and every co- 
slmrer whose name is recorded, as sncli, in the settlement register prepared in 
accordance with section 5 and, pending the preparation of the said register, every 
person whose title to any such share as aforesaid is not disputed by any other person 
claiming a share in the same estate, shall be entitled to have his share divided from 
the rest of the estate and to hold the same as a; separate estate. 

(2) Any two or more such co-sliarers or persons shall be entitled to have their 
shares divided from the rest of the estate and to hold tlie same jointly as a separate 
estate, 

11. Applications for partition shall he made to the TiUukdari t'cttlcmont Officer 
or to such other officer as the Governor in Council appoints in this behalf. 

16. (1) An appeal slialllie from any decision, or from any part of a decision, 
passed under the last preceding section by the TalukdAri Settlement Ofneer or other 
officer aforesaid, to the District Court, as if such decision were a decree of a Court 
from whose decisions the District Court is authorized to hear appeals, 

(2) Upon such appeal being made, the District Court may issue a precept to the 
Talukdari Settlement Officer or other officer aforesaid, recjuiriiig him to stay the 
partition pending the decision of the appeal. 

17. (1) When it has been decided to make a partition, the Taiukdiiri Scttlemeut 
Ofiicer or other officer aforesaid shall give the parties the option of making the l^arti- 
tiou themselves ; in the event of their not agreeing, or of their failing to make trjc 
partition, within a period x^i’escribed by the TdlukdariSettlcmcntOfficer or the 
aforesaid in this behalf, the Talukddri Settlement Officer or other ofiicer aforesaid 
shall either make it himself, or, if he thinks fit, shall entrust it to arbitrators irppoint«.;d 
for this purpose by the parties. 

(2) In making the partition, the Talukdari Settlement Officer or other officer 
said, and any person acting under his orders shall have tho same powers to enter on 
the estate under partition, for marking out the boundarios, surveying tho land and 
other purposes as are conferred on Survey Officers by tho Bombay Land Ileveiiuo 

Oode, 187 a> 
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Certain proceedings wliicli Iiad arisen oitt: of an application to the Tdinkduri 
Settlement Officer under section 11 of tlie Gujarat TffinMdrs’ Act (Bom„ Act 
VI of 1888) went up to the High Court in second appeal. 

Snbseqneiitly the same question haying arisen between the same parties in a 
regular suit in a Court of competent jurisdiction, 

Held that the question was not resJudiGata* A Talukchdri Settlement Officer 
is not a Court of jurisdiction competent to try the suit. He is an administra- 
tiwe officer aceoicling to the machinery prescribed by the Bombay Legislature. 

‘‘ In considering the competency of a Court for the p>nrpose of deciding on a 
question of res pidicafa/’ tliQ Court “ must look to the powers of the Court 
in which the suit was instituted, and not to the powers of the Court by which that 
suit was decided on appeal. " 

Toponidkee Hliir;] Gif Gosain v. Sreeputt-^ Salianee followed. 

Second appeal from'the decision of L. P. Parekli, Judge of the 
Court of Small Causes at Ahmedabad with appellate powers, 
rev'ersing the decree of V. M. Mehta^ Subordinate Judge of 
Dhanduka. 

The parties to the suit were Chudasama Girasias in the 
Dhanduka Tdluka of the Ahmedabad District. The following is 
the brief history of the litigations in their family which led to 
the present suit* 

In the year 1889 three sharers of the branch of Bavaji Pochanji 
and one sharer of the branch of Samatsang Pochanji applied to 
the Talukdari Settlement Ofl&cer for partition of tlicir joint 
talukdari lauds against three other sharers of the branch of 
Samatsang Pochanji. The Talukdari Sebtlemeut OfScer^ Mr. 
Yoiingiiusband, instituted proceedings and held that the sharers 
of BavajPs branchy which was the elder branchy were entitled to 

shares and those of Samatsang's branch to 1 share according 
to the custom of Motcip. In pursuance of the said decision the 
shares of dilTerent parties were determined and a notification to 
that effect was issued on the 27th July 1892* 

While Mr. Youiighusband^s order regarding partition was 
being carried out, the sharers belonging to Samatsang^s branch 
filed a suit^ No. 2 of 1S9S_, before Mr, Quin, who had succeeded 
Mr. Yoiingiiusband as the TdlukdM Settlement Officer, against 
the sharers of Bavaji^s branch and -prayed that the order of 
Mr. Younghusband should be set aside as being illegal and a 
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fresh decree ordering partition by equal shares slioulcl be passed. 
Mr. Quill thereupon heard the ease and held that the custom of 
Mokip was not proved. He therefore ordered partition to be 
made according to the rales of Hindu Law. Against the said 
order there were various proceedings, and the High Court finally 
upheld the order on the 26th January 1897 in second appeal 
No. £95 of 1896. 

The plaiiitifis, who were the representatives of Bavajfis branch, 
thereupon brought the present suit for a declaration that they 
were entitled to 1-J shares and that the decree in suit No. 2 of 
1893 was illegal and not binding upon them. They further 
prayed for an injunction restraining the defendants from 
executing the decree passed by Mr. Quin for division by 
equal shares* 

Out of fifty^one defendanls, one set of them admitted the 
plaintiffs^ claim on the ground that the descendants of Bavaji, 
who was the senior representative, were entitled to 1-i shares 
and the descendants of Samatsang, who was junior, were entitled 
to one share. The second set admitted the claim and stated that 
they v^ere not parties to suit No. 2 of 1893 and that the decree 
therein was fraudulently obtained and they Vvere not bound by 
it. The third set contended infer alia that the shares of tlie 
parties were determined in suit No. 2 of 1893, and that as the 
plaintiff^s father (defendant 1 in the present suit) was a party to 
that suit, the decree therein, which was ultimately confirmed by 
the High Court on the 26th Janiiaiy, 1S97, in second appeal 
No. 596 of 1896, created the bar of res to the present suit. 

The Subordinate Judge found that the doseenclants of Bavaji 
and Samatsang were entitled to 1| and I shares respectively. 
But he rejected the claim on the ground of res j'udiexita. 

On ajDpeal by the plaintiffs, the First Class Subordinate Judge 
of Ahniedabad with appellate powers confirmed the decree. 

The plaintiffs having preferred a second appeal, No. 4S0 of 
1900, the High Court (Jenkins, C* J., and Aston, J.), on the 29tli 
September 1903, , reversed the decree and reman (led the case for 
■merits, ;■ ^ ^ 

On the remand the Judge of the Court of Small Causes with 
appellate powers held that' the plaintiffs wore entitled to^ 
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shares; and that the decree passed, in suit No » 2 of 1S93 and the, 
xleerees ' snbseqnenti^ passed in further proceedings^ which had 
arisen under that decree^, were not binding' on the plaintiffs* He 
'therefore reverse the decree and ordered the defendants to refrain 
permanently from executing the said decrees against the plaintiffs® 

Defendants 16—41 preferred a second appeal* 

Modi (with Bao Bahaclihr V, J, KirHkar^ Government Pleader^ 
and i?, r, I)es(d) appeared for appellants 1 and 2 (defendants 1 7 
■and '18). 

L. A. 8ha7t> appeared for respondents 3, 6, 9^ 10^ 13 and 15 
(defendants 2, 5^ 12^ 13^ 15 and 17). 

, SgoU (Advocate General) with M, N. Mehta appeared for 
respondents 1, 2_, h, 7, 8 and 11 (plaintiffs 1 and 2 and 
defendants 3j, 4^ 8^ 11 and li)« 

Jenkins^ C. J. The plaintiffs have brought^this suit to obtain 
the final decree of a Court of competent jurisdiction declaring 
them to be entitled to a share of a tdlukddri estate. 

They allege a custom of motap^ in accordance with which their 
ancestor Bavaji obtained a greater share in the family property 
than his younger brother Samatsang, and the lower Appellate 
Court has, on remand^ held the custom proved. A decree has 
been passed on the basis of this finding, and from that decree the 
present appeal has been preferred. It is objected that the custom 
has not been proved in that the evidence is not clear and imam« 
biguous/ and the custom has not been shown to be certain^ 
ancient and invariable. 

It cannot be said that the Judge of the lower Appellate Court 
was not aware of these requisites to the legal proof of a custom, 
for in the forefront of his judgment he enumerates them and 
cites the ease in -which they are stated. 

And we hold, notwithstanding, the: searching criticism to which 
his judgment has been subjected by Mr. Modi, that there is evi**' 
deuce on the record on which the Subordinate Judge was entitled 

He has held that on the death of' Pragji, an ancestor removed 
by about 9 degrees in the direct line from the present plaintiffs, 
the ' family estate descended in 'accordance with this custom, and 
there is 'evidence in support He has further held that 
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:'the/lamilies -of .Ha¥aji. "'and Samatsaiig,..'respeGfeiv' 6 l 3 r:*'L 
proved, to have actually enjoyed the family property in shares 
/ ::saiictioned.. ; hy the custom.irom. 1850 or 1851^ and from this- long- 
enjoyment he has inferred a division between those two in con- 
fonnity ' with-it, '. • ' , ■ r ■ ■■ 

In this he was {in our opinion) within his rights as the final 
Judge of facts, and we hold that no error has been shown which 
would entitle us to interfere in second appeal* 

Moreover^ it is to be noted that the Judge of the lower Ap- 
pellate Ooiirt has. determined that the long enjoyment should be 
held to have ripened into a right; so that on this finding of fact 
also the conclusion as to the shares of the parties can be sup- 
ported* ...... . - 

The only other question is whether the defendants are bound 
by the result of the proceedings, which culminated in a decree 
of this Court passed on the 26th of January 1897. The Judge 
of the lower Appellate Court, has decided thism the negative, and 
this conclusion is impugned by the appellants* 

These proceedings arose out of an application to the Tdlukdari 
Settlement Officer under section 11 of the Gujarat Talukdars’ 
Act, 1888. ■ ■ ■ 

From his decision an'appeal was preferred under section 16 to 
the District Court, and from that Courts decree there w^as an 
appeal to the High Court* 

The result of those proceedings w^as that the custom of mokp 
was negatived* 

It is contended that this constitutes res pidieuta so far, at any 
rate,' as concerns those of the .present litigants who were parties 
to those proceedings. 

We do net agree with this*. 

..The law ot^res is to found ,■ i.ii' section .13 of iiie '' 
'.'Civil . Procedure, Code, .a.nd''to.'niake its terms applicable it must 
be shown that the TiClukdM. ..Settle^^^^^ Officer is a Court of 
jurisdiction competent to try this suit* But this he clearly is 
,not : he is an administrative officer and not a Court : and by no 
straining of words can he be described as a Court of Jurisclietioa 
.conipetent to try this suit. If need be, this is made even clearer 

the 'terms' of ^ 10 of the Gujarat Tdliikdirs^ Act* 
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True it is^ those proceedings caiuo up to the High Courts and 
it has been held such an appeal will lie, though the proceedings 
originate before an administrati^^e officer in accordance with a 
machinery prescribed by the Bombay Legislature : Jamscmg v. 
Gogalhai^'^\ But, assuming, as we now must, that they rightly 
came to this Courts, still on the authorities that would not better 
the plea of res j^ulicaich It was said by White, J., in TogmiiclJiee 
Dliifj Gif Gosain v. Sreejmttg Sahmee^^^ that considering 
the competency of a Court for the purpose of deciding upon a ques- 
tion of UB juclieata^ we must, I think, look to the powers of the 
Court in which the suit was instituted, and not to the powers 
of the Court by which that suit was decided on appeah’’’ Effect 
was given to this view in Bkarasi Lai Chowclliry y . Sarat CImnder 
and it should, we think, be followed by us, 

, Then how does the case stand apart from the doctrine of res 
jndicata ? Section 1 0 of the Act prescribes that every person who 
has obtained a final decree of a Court of competent jurisdiction 
declaring him to be entitled to a share of a talukdari estate shall 
be entitled to have his share divided from the rest of the estate 
and to hold the same as separate estate. This (in our opinion) 
applies to a defendant as well as to a plaintiff in whose favour 
a declaration has been made, and clearly contemplates that the. 
Court should declare not only the existence of the share but also 
its extent. 

No doubt the right assumes that there is an estate to be divided, 
in other words, an undivided estate ; and that condition exists here, 
for notwithstanding the prior application to the Talukdari Settle- 
ment Officer, and the consequent proceedings, it is not suggested 
that there has been any such partition as is mentioned in section 
17, or that the estate has otherwise ceased to be undivided. 

We therefore think the lower Appellate Court has rightly 
decided and that the decree should be confirmed. The appellants 
must pay the costs of the appeal, two sets of costs being allowed 
to the respondents, and the costs of the cross-objections must be 
borne by the respondents by whom they were filed* 
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Before Sir Lawrence JonMnSi K»€,LE., Oliief Justice f and J/n Justice 

Jston, 

BHANAJI EAOJI KHOJl, Plaiis^tiee, JOSEPH Be BEITO, 
Beeetoant.’*' 

Civil Brocedure Code (Act XIV of 1882)^ Chapter 4.6 — Mef&rence—MemonaMe 
doubt — Point clearly decided hy the rulings of the High Court of Presidency* 

A reference under Chaj)tor 46 of the Oivil Procedure Code (Act XI¥ of 1882) 
can only be made wlien the Judge of the Court entertains a reasonable doubt. 

A Judge cannot ordinarily entertain a reasonable doubt on a point clearly 
decided by the rulings of the High Court of his Presidency unless the authority 
of the decision can be questioned by virtue of anything said or decided in the 
Privy Council. 

Eefekence from R. S. Tipnis^ District Judge of Thana, under 
section 617 of the Civil Procedure Code (Act XIY of 1882), 

Tlie plaintiff sued to recover from the defendant Rs. 100 for 
principal and Rs. 46-8-0 for interestj, in all Rs, 146-8-0, due upon 
a promissory note dated the 22nd August 1902. 

The defendant replied that he was a minor at the date of the 
execution of the promissory note, that the plaintiff got him to 
affix his signature on a blank paper, that he received only Es. 30 
as consideration, that the promissory note was void and that the 
plaintiff got the note written after defendant affixed his signature 
on a blank paper. 

The Assistant J iidge who tried the case as the C-ourt of first 
instance decreed the plaintifiPs claim with costs, holding that 
ihouglnthe defendant was a minor when he passed the promissory 
note and therefore the contract was void, still he was estopped 
from pleading minority by his conduct* 

;v':: '^The defendant appealed*; . As the claim was a Small Cause onoy 
and as: there would be no 'appeal against the decree of the Judge, 
he submitted the following question under section 617 of the 
Civil Procedure Code (Act XIV of 1882)* 

Whether defendant is estopped from denying his liability mncler the pro- 
Biigsory note in dispute which he executed in favour of plaiiiiiff on the dale i>.n 
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wiiicli lie (defendant) was a minor ? In other words, wbotlier section 115 of the 
,, Indian Evidence Act applies to mmois P 

My doubt is created by the conflicting rulings on tlie point as noticed by me in 
my judgment. I am aware of tlie ruling in JSfarii v. CJdma, I. L. E. IS Bom. 54 ; 
but I have biimbly ventured to make this reference as the Bombay High Court’s 
decision is completely dissented from by four Jiidge-s of the Calcutta High Court, 
one of whom is my lord the present learned Chief Justice of the Bombay High 
Court, and it is not merely a matter of my own view being opposed to the 
decision of the Bombay High Court. 

Eoliowing tho ruling of my own High Court my opinion on the point is in 
the affirmative. 

la this jacigment the Judge observed as follows :~ 

■The wording and the tones of several letters of defendant satisfy me that 
defendant intentionally made a false representation as to his age in order to- 
induce plaintifl to advance money to him. Not being aware of the minority of 
the defendant or the falsity of defendant’s representation, iflaintiffi acted upon 
it. Strictly speaking the case would fall under section 115 of the Evidence Act 
relating to estoppel had it not been for the circumstance that that section is 
perhaps not intended to be applied to the case of minors. In Ganesli Lala v. 

I. L. R. 21 Bom. 198, Jardine and Ranacle, JX, held that the doctnne of 
estoppel applies to minors as well as adults. I should have had no hesitation in 
following the decision of my own High Court in the present case, had it not 
been the fact that the above ruling is dissented from in Bkurmo Bass Ghose v, 
BralmoButtj I, L. E. 25 Cal. 616, by Jenkins, J., and in the’ same case 
when it went before the Appellate Court (seel. L. E.26 Cal. 381) Maclean, C. J., 
and Prinsep and Ameer Ali, JJ., the Calcfitta High Court has held that sec- 
tion 115 of the Evidence Act has no application to contracts by infants and has 
pointed out that the English decisions relied upon in the Bombay case do not 
roallj support the view wffiich Jardine and Eanade, JJ., took on that point. 

The Calcutta case went in appeal before the Privy Council (1. L, B-., 80 
Calcutta 539). In that case their Lordships set at rest the much vexed question 
whether an infant’s contract -was void or voidable. Having held that -it was 
void and as the question of estoppel did not arise since the false representation 
was made to a person who knew it to be false, the decree of the Calcutta High 
Court was upheld on these grounds without expressing any opinion as to 
"whether the question of estoppel affects minors* ' In this state of the decisions 
I am of course bound to follow my own High Court’s ruling which is in a -way 
supported by the ruling in Bam Eaf mi Singh v. Shew Wandansingh^ I. L. E. 
29 Calcutta 126, I entertain, however, a reasonable doubt as to the coiTectness 
:Ol;'my opinion': in^.view.'of ■ the aonflicting rulingsvmentioned above.'. .' 

If defendant is estopped under section 115'.- ■ of fcho': Evidence Act then it' Is’-'-, 
clear that plaintiff is entitled to recover the full amount of .the claim due upon 
the promissory note in question. ■ ■ " ’ . - ? / ' A 
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(with, X J. Bilimoria) appeared for the .defendant:-—' 
The reference i\s-^ rather wide terms and owing to this: 

circumstance it is covered by the ruling in Gam^h Lala ' y». 
Baj)uS^'^ But we submit that that case is clearly distinguishable; 
The plaintiff in that case was not given relief on the ground of 
his own fraud. The question to be considered is whether the 
said ruling is of such an import as to mean that a minor is 
estopped from pleading minority as a defence to a suit on a 
promissory note. We contend that the fraud of a minor operates 
to estop him in equity but not inlaw, that is, in contractual 
relations. 

[Jeistkins, 0. J. :~Bnt the reference is not made in that form. 
The reference as framed cannot lie as the Judge could not have 
any reasonable doubt.] 

According to the ruling in Kctru KoU v. Chima the 

Judge was bound to follow Ganeeh Lala v. but we con- 

tend that the facts of that case show that it cannot apply to a 
case like the present. 

The Judge^s view that a personal decree can be passed against 
a minor is not correct. Further the Judge has made out a new 
case for the plaintiff. The contention as to estoppel on the 
gx'ound of fraud was nowhere set forth by the plaintiff. 

B, M, Oufjte appeared for the plaintiff:- — The Judge was 
bound to follow Gcmesh Lala v. BapitS^^ and the reference cannot 
lie* As the reference was made at the instance of the defendant, 
he should be saddled with our costs. 

in reply ;~Fnder section 620 of the Civil Procedure ' 
Code, the costs will be costs in the case. 

Jehkins, 0. J. A reference' under Chapter 46 of .'the Civil ' ' 
Procedure .Code can only be made . when the Judge of the ' 'Oo.urt 
' entertains a reasonable doubt. ■ 

The Judge of the 'lower. Court cannot , ordinarily entertain a 
reasonable doubt on a point clearly 'decided by the rulings of the 
High Court of Ms Presidency^, unless the authority of the deci- 


sioa can.be ciEestione^^^ "virtue pf- anything said or decided in 
the Privy, 'Council. .. 

• We therefore think that the learned Judge was not entitled 
to' make' the yref^^^ in .this' case as the point on which he 
professes to entertain a reasonable doubt is completely covered by 
'Gamsii . Jjala v. . BapuP 
■Costs will be costs in the case. 

. Order aecordinglp. 

G. B« R, ~ ■ . . 

a) (1895) 21 Bom. 198, 
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Before Sir Xawrenee fenhim, Chief Justice^ and 

Mn Justice Astoup 

BEAU ■ '.BUT AB A JI ■ GUEAV (oBiaiirAB Defendant), Appeilaot, v, 
, EAGHUXATH KEISHNAGUEAV AirnAEroMEB {oeigikal Plaintifes), 

. Eespondents^^ 

Sirid/mi-^Saudapk — Beqimst hy will — Bower of disposal subject to 
husband^ s consent- 'Gurav Service — VrittL 

Saudayik Stridhan is that whioh is obtained by a married woman or by a 
virgin in the bouse of her busfiand or of her father, from her brother or 
parents. 

Except in the kind known as Sandayik, a woman’s power of disposal over her 
Stridhan is during coverture subject to her husband’s consent, and without such 
consent she cannot bequeath it by will when she is survived by her husbandj 
who is not shown ever to have consented to the will. 

Seooto appeal from the decision- of : J. ' J. ' Heaton^ 

Judge of Ndsik^ amending the decree of , Pr J...Taleyarkhan, Joint 
Subordinate Judge. 

The right to render Gurav Vritti "(office) for 2| montlis'cach". 
:..:.year in' certain temples at Nasik; belonged to one Gangabai 'wlio'" 
■: had: inherited; it: from her deceased husband, - Before / her death 
she made a gift of the right to her daughter and her grand- 
' daughter Krishnabai, wife of the 'defendant. After Gangabai^'s 
death her daughter died and Krzshnabai was the sole survivor, 
Krishnabai made a will on the 9th and died on the 26th 
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Jlme 189,9. . .Under the,, will ,she bequeathed the, right to one 
Eagliunath^ who managed her affairs during her lifetime^ and her 
two maternal aunts Aydi and Parvati. The, devisees applied for 
probate of the will and the probate was granted to only two of 
theni; namelyj Raghunath and Avdij Parvati having died in the 
meanwhile. The defendant, however, forcibly prevented them 
from officiating as Gurav and himself officiated and took the 
emoluments of the Vrittu Raghunath and Avdi, therefore, 
brought the present suit to (1) obtain a declaration of their 
right to perform the Gurav service, (2) for possession of 
Krishnabai's turn of service from the defendant, and (3) for an 
injunction to restrain the defendant from obstructing them from 
officiating and receiving the income. 

The defandant pleaded that the will set up by the plaintiffs 
was not genuine, that Krishnabai had no power to bequeath the 
X’ight of service, that he wms not affected by the grant of the 
probate, that Krishnabai was not empowered t3 alienate the 
right of service, and that he had become owner of the right by 
adverse possession exfaBnding over more than twelve years. 

The Subordinate Judge found that the will relied on by the 
plaintiffs was proved, that Krishnabai had power to make it, 
and that the defendant had not acquired title to the Gurav 
Vritti by adverse possession. He, therefore, passed a decree 
allowing the claim. 

On appeal by the defendant tlie J adge confirmed the decree 
with a slight amendment as to the plaintiffs’’ rights infer se. 

The defendant preferred a second appeal 

J£ F. Bhat for the appellant (defendant) : — The first question 
is whether in the Gurav Vritti Krishnabai took an absolute 
estate transmissible. to her heirs. ■ We submit that she took', only;,'' 
, a; restricted ns'tate and had" no, right- to devise it according, to tliO"' ■ 
rulings of ' the':, Privy", 'Oouacil in.'' Slanhir Led \\ 3eU 
Sidiad'^\ and SJieo Pariab Bahadur Sin^k v. The AUaJudad 
In the first case the question; was '■as',totlie deiscenfc of property 
inherited from a" female and in the second the qiiostioii was 
whether the property inherited Tro-m: a female was the absolute 
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, p'operty of tlie last holder. so that she .could alienate it beyond 1906,.; 
liar lifetime. The, soliiUon of this - question ■ depends upon"' the , , '"BHA.it ' 
consideration of another quevStion whether the literal' interpreta^ EAairrjmm 
tion of the text of the Mitakshara defining' striclhan should bo 
accepted. That interpretation apparently makes all property 
inherited by a woman her stridlian in the strict sense of the 
term with all the incidents of such j)roperty inclading the free 
power of alienation. The Privy Council answer the question by 
holding that the literal interpretation of the Mitakshara should 
not be accepted as a correct exposition of the primitive text of 
Yajiiyavalkya^ which restricts stridban to particular kinds of 
gifts only. Mr. Mayiie has clearly pointed out that the inter- 
pretation put by Vijnaiieshvar on the word so as to 

include all kinds of property howsoever acquired did not mean 
that females got absolute estates. The author must be taken to 
have meant simply that partition, inheritance and such other 
modes of acquiring property which wore open to males were 
also open to females. Apparently the Privy Council accepted 
this argumentj Jilayne’s Hindu Law, 6th edition^ sections 607 — 

CIO. The ruling in S/ieo Tartal) Ba/iaclur Singh v. The AllahoLad 
simply follovred the current of the Privy Council rulings 
on the point. The first Privy Council case on the point is 
Bhtigwcmileen Doohe^ v. M-pia Baee^^K That decision referred to 
the texts of the Mayuklna, Katyayana and Xarad. It was^ 
therefore, not a decision confined only to the Benares ScliooL 
The next case is Chotay Lall v. Ghiinno halU^K It treated the 
opinion of West, J., on the text of the Mitakshara relating to 
stridhan in Vijiarangam et al v. Laksimman et as ohiter dictum 
opposed to the decisions of the Privy Council. This is clearly 


pointed out by Jaidine, X, in Uadadhar Bhatr. CAandralhagalai^^K 
The next case is M-itUa Vadugcmaclha Tevar v. Dorasmga 
which was followed in Balpat Narotem v. Bhagvan KhushalJ'^'^ 

As to Bombay cases : — There are three, classes of cases. Those 
which are governed solely bv the Mitakshara, those which are 


(i; (1903) 25 AIL 4-76. 

(2) (1867) 11 Moo. X. A. 487. 
m (1873) L. E, 6 I. A. 16. 
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(5) (IS92) 17 Bom. GOO at p. 7C0. 
n (1881) L. K. 8 I A, 99, 

(7)-(i8^5) OBoiru 301. 


■232 


1905 . 





■: [vgl^^xxxv 

governed solely by'^ 'ihe M and tliose whicli are governed 

by these two read together. The Bombay decisions begin ■with 
Praujivandas Tulsidas et al v. Bevhmarlai et and they lay 
down that reading the Mitakshara by the light of the Mayiibhaj it 
must be held that females born in the family take an absolute estate 
and those entering the family by marriage take a restricted estate* 
The decision of the Full Bench in Bhagktliihai \\ KaJmiijiraS‘^^ 
has reviewed all the eases on the point. The examination of the 
cases shows that the text which is the foundation of the absolute 
and several e>state given to a daughter in Bombay is placituin 10, 
Chapter Section VIII^ VyavaharmajT-ukha ; Stokers Hindu 
Law^ page 86. This consists of a quotation from Manii^ 
Chapter IX, verse 130. This verse devils wdtli the status of an 
appointed daughter under old Srnriti Law« Nilkantha adds to 
it by way of comment that if there be more daughters than 
one they are to divide (the estate) and take (each a share)/^ 
But the text speaks absolutely nothing a>s to what kind of estate 
the daughter is to take, nor does it say anything as to her power 
of disposition over such inherited property. Tlie text points 
out that the question there discussed is whether a daughter 
should be recognized as an heir after the widow^ and Mlkaiiih 
adds that she is to be recognized as heir after the wdclow because 
she is just like a son according to Manu. The text does not 
warrant the absolute and several estate given by the Bombay 
High Court to females born in the family. The Full Bench case 
Bliagiftldhai ^.Kahmigirav^^^ was the case of a female taking froni 
a male, while in the present case arc concerned with a female 
taking from a female. The placi turn from the Vjavaharmay iiklia 
deals with the inheritance taken by a daughter from the failier 
and it does not relate to property inherited by a female from a,, 
female. The nature and extent of the estate so takem is to bo 
determined by reference to the texts relating to Stridlian in the 
Mitakshara and the Mayukha. If those texts bo examined the 
result is this;— The text of the Mitakshara acids to Yajiiya- 
valkya^s description of six kindS' of Stridlian the word Adi/^ 
and thereby includes in Stridlian all kinds of property howsoever 

(1) (1859) C. B. 'ISO. 


m (1830) il Bom. mk 
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ac('|iiirecl by fci:iiales.\ \Biifc''' the ■Privy ■Oounci! have laid',. down 
that this' is an nawarraiited interference wdth the Sinriti law by 
Vijnaiieslivar^ tlierefore^ his addition should be disregarded* 
Besides this the.Mitakshara is absolutely silent on the point of a' 
womaii'^s power of disposition. We^ therefore^ submit that there 
being no express text of the Mitakshara which deals with the 
subject of the estate taken by a daughter, the question should be 
decided on general principles which govern female property and 
succession. The interpretation by the Privy Council of the 
original text of Yajiiyavalkya should be accepted and not the 
unwarranted addition of Vijnaneshvar. 

The rulings of the Bombay High ^ Court lay down thatThe 
Mitakshara should be interpreted by the light of the Mayukiia 
and when this is done females born in the family get an absolute 
estate. As to this we submit that in cases solely governed by 
the Mitakshara reference is to be made to the Mayukha only 
when the Mitakshara is doubtful^ Lalhibliai v. McmlcmarlaiM\ 
BalhrisJim Bapuji v. Lahslimcui DinJcar^‘^\ J^yihihcd v. Smrlra^^K 
The Privy Council have laid down how the primitive text of 
Yajnyavalkya is to be interpreted. No doubt was, therefore^ 
left on the point after the decisions of the Privy Counci]. We 
cannot; therefore^ resort to the Mayukha. But even the 
Mayukha does not give absolute estate to females born in the 
family; placitum 24. On the contrary there is a passage in the 
Mayukha^ the correct translation of which shows^ that a woman 
shall not expend oven her own wealth without the assent of her 
husband, Mandlik’s Translation of the Vj’'avahamiayukha; 
page 93. Therefore Krishnabai did not take an absolute estate. 

Our next point is that Krishnabai^ being a married womari; 
had no power to make a bequest without her hiisbamPs consent^ 
see Mandlik; page 98. Dr, Jolly in his work on Hindu Law^ 
page 253, after discussing* the texts of the Mitakshara and the 
Mayukha deduces that a woman may not alienate any part of 
her stridhan; except Saudayik property, without her hiisband^s 
assent; see also Dr. Banerjee^s Lectures on Marriage and Law of 
Stridhan, page 299. The general spirit of Hindu Law is not 'to 

(1) (187G) 2 Bom. 38S at p. 445. _ (3) (1890) 14 Boin. 605 . 

(3) (1800) 14 Bom. 612 at pp/ 62.^, 624. 
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allow w-omen independence as regards disposition of property. 
In the case oi female property ownership means right of posses- 
sion and right of enjoyment. The third element of ownership^ 
namely, the power of disposition^ is not recognized by Hindu 
Lawyers* The right of absolute disposal did not enter into 
Vijnyaneshvar^s conception of the essentials of ownership, 
Yijiatangam et al v ^ LalcsJiuma'iv et Even the decision of the 

Ifull Bench in lilrngiftliihaiN ^Kalinujifav^^ confirms this viovv^^ see 
also West and Biihler (3rd Edn.)^ pages 318-320 ; Mandlik^s Hindu 
Law, pages 365-367 ; Dr. Jolly^s Hindu Law, pages 251, 252; 
SarvadhikarPs Hindu Law, pages 271-9 ; Manu, Chapter Y, verses 
147-149, Chapter IX, verses 1 and 2 ; Narad, Sacred Books of 
the East, page 49. 

Our third point is that the bequest in favour of Ragliuiiath, 
a stranger, is iiivalicL The ruling in Rajarcm v. Ganesh'^'^ clearly 
points out the distinction between the Yritti of a Pujari in 
virtue of which certain religious services arc performed on behalf 
of pilgrims to a Tirth (holy place) who pay fees to the holders 
of the Yritti for performance of those services, and the right of 
hej’editary service in a temple, and the alienation to strangers 
and alienation to members of the family. The general rule laid 
down by the text law is that religious offices are not alienable. 
The only exception is the alienation to a member in the line of 
succession, Sitaramhhat v. Sitarem Gmes/Y^\ Masiclubr am v. Fran- 
BhanhiF^\ Kuppa y. Dorasami 

The plaintiffs can succeed only on showing that there is a 
general custom and practice recognizing alienatio]i of thu 
in dispute and of the service in the temple in favour of strangers, 
They have not clone so. Besides -such custom would militate ... 
against the Hindu text law. The effect, Iiow^ever, of- recogiiizirig' 
>such custom \voiiId be to, frustrate the- veiya, object of ;, the./, 
institution of the office 'wThicIi involve-s; ' the peiiomm 
■veligious 'Service. , , 

D. A* liliare for the- respondents (plaintifis) The two recent 
Privy Council rulings,’ n.O;' doubt, curtail the absolute power of 

(1) (1871) S Boia. H. C. E, (0. C. J.) 2-14 (3) (1898) 23 Uoui, ICI, 

at i>. 201, (4) (1800) 0 Bow. H, C. 11. (A. (A J.) 250 ^ 

(3) (1880)111 Bom. Mq at p.,S0a m (1882) G Bom. SOS, * 
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feiB:alc\s .oveir their , shidlian propeH^ bn t they are in conflict 
.with the current of decisions’ of this Court and they do not affect 
those parts of Bombay which are governed by the , Mayukha; 
which, applies to all districts in this Presidency^ Shea F.aftai 
FaJiadur Y, The AUahalad ^ GadadJmr JBhaf 

ChcmdrahJiagalai^^^ ® 

As regards the devolution of stridhan property the text of the 
Mitakshara lays down that it goes to the woman^s kinsmen. 
If she possessed lio property then it cannot go to her kinsmen. 
This circumstance clearly points to the conclusion that Vijna- 
neshvar was of opinion that females had absolute right over 
their stridhan property, see Mayno^s Hindu Law (6ih Edin), 
sections GO 7-610 ; Stoke^s Hindu Law, page 460 ; BJmgvmndeen 
Dooley v. Mym Baee^^'^ ; Golapchandra Sarkar^s Hindu Law, 
page 291. 

Yajnyavalkya gives no rules of inheritance. We must there- 
fore accept the interpretation put upon his words by the 
commentators who are themselves authorities on the point, 
Dr® Bane^jee^s Lectures on Marriage and Law of Stridhan, 
page 29 2« 

[Jenkins, C. J. -The question is how far a woman has power 
to devise non-technicai stridhan during her husband^s lifetime?] 

We rely on Gandhi Maganlal v. Bai in support of our 

contention that the estate taken by Krishnabai was absolute and 
not restricted. 

As to the point whether she could will away in favour of a 
stranger, the Judge has referred to the evidence in the case 
which shows that the alienation of such Vrittis to a strano’cr is 

. r> . . 

walidv. 

, .Jenkins, 0. J, :*~Tlie plaintiffs sue for a declaration u!„ their, 
right to perform Gurav service in certain temples, for possession, 
and for an injunction, alleging forcible prevention by tbc 

: def end.ant, . v.’ 

' ’.The .nglit:^ service, or’ Vritti, .became: vested in Gaiigabai' as' 
.widow and heiress: of .her. - deceased .husband, . and. 'shortly before 

Q) (1003) 25 All 476at p. 492. ■ (3) (1867) 11 M. L A.487 atpp. 509, 51L 

(2) (1893) 17 Bom. 600 at. p. 690. ' ■ „ ■ #) • (1899) 24 Bom. 192. 
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her death she purported to make a gift thereof to her daiigli ter 
Bhaxj and her gr^^nd“■daughter Krishnahai, 

JUaHraiorii. Oangabai diedj and then her daughter, Krishnabai survived 

The case has been argued before us on the assamptioii (1) that 
Gangabai’s only child was this daughter^ (2) that Krishnabai was 
her only grand-chikb and (3) that the Vritti vested in Krishnabai, 

As Gangabai had only a widow^s interest her gift could not 
pass a larger estate^ and so on her death her gift was exhausted. 
The Vrittij therefore, devolved by inheritance on Krishnabai* 
She is now dead. She purported to bequeath it by will to the 
plaintiffs, but the validity of her bequest is contested by the 
defendant, her husband. 

The lower Appellate Court, however, decreed the plaintiffs^ 
claim, and so the defendant has preferred this appeal. 

. Three points have been urged before us : — 

(1) That Krishnabai did not take an absolute interest in the 
Vrittij (2) that if she did, still she had no power of bequest 
without her husband’s consent; and (3) that a Vritti cannot be 
bequeathed, at any rate, to a stranger. 

The first point rests on the contention that the Bombay view 
as to the absolute character of a daughter s Stridlian is annulled 
by the recent decisions of the Privy Council in S/ieo SJtauhf>r 
Lai V. Lehi Sakai^^^ and Skeo Fartah BaJiachir Singh v. The 
AUahalad BanhS^'^ 

The effect of these decisions runs counter to the law of 
Stridhan as understood in Bombay and to decisions which date 
back at least as far as 1859* In Pranjivandas T-idsidas v. 

it was determined by the Supreme Court that a 
daughter took an absolute interest, and though the case apparcritly 
in the. Island of Bombay, still the decision was expressly : 
on a reading of Manu, the Mitikshara, and the Mayuklia, 
and was in accordance with the opinions of the sliastris both of 
the Sadar Adalat of Bombay and of Poona* 

Jmndrm vf Lakshmibai^^^ it was. said : 

, Devkiivarbai’s case^3> this' Courts ia 1859, after lengthened coih 
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:sideratioii of all the accessible authorities^, and after eoiisultiiig 
the.'ShSstris both in Poona and in the Saclar Ada! at of Bombay ^ 
held that daughters^ on this side of India taking by inlieritanee^ 
take the estate absolutely « . . . In the case of Devkuvar- 

bai^ each sh^stri rested his opinion as to the inheritability of the 
daughters on this same passage of the Mayukha^ referring to it 
as a work of high and generally received authority^ not only in 
Gujardt, but in Bombay and the Dekhan, that is to say, over the 
larger and more important portion of this Presidency. Of the 
general authority of the Mit4kshara on this side of India, there 
cannot be, and in fact, never has been, any doubt, and on 
this point the Mitakslnlra is not less clear and explicit than tbe 
treatise already cited.” It is true the question that directly arose 
in that case was as to the nature of the estate inherited by a 
sister j bat it was decided by reference to the character of a 
daughter’s estate ; the reasoning was 'Hhe daughters of the man 
himself take absolutely, and so, therefore, do the sisters/*’ 

That the sisters took absolutely was determined on appeal by 
the Privy CounQil^^Vimyah Ananclrav v. iJjahshmibai^'^'>--mi<l 
this result was apparently reached by the same train of thought. 

This view has ever since been followed, and it has now come 
to be recognized as the rule in Bombay that female heirs, except 
those who come into the family of the joroj)os‘itM by marriage, 
take absolute interests. 

To throw a doubt on this rule might be productive of great 
mischief ; and both the decisions in L Li B. 25 AIL make a 
saving reservation in favour of those parts of Bombay where the 
Mayuklia is accepted or governs. And though in Nasik the 
Mayukha is not commonly regarded as the paramount authority, 
still it is not without its distinct influence. Our opinion on 
another point of the case makes it unnecessary for us to decide 
the point, and we, therefore, refrain from so deciding ; but wo 
think it right to express the view that the arguments advanced 
by Mr« Bhat with ' much^ability and after much research have 
failed to convince us that the decisions in I, L. E, 25 AIL involve 
in Bombay the change in^ the. law 'for which he contends. Wc 
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will, tliereforc^ deal with the case on the assiiiiiptioii that no siicli 
change has taken place. 

The point on which the appellant must (in our opinion) 
succeed is Krishnabai*s intestabiliW in the absence of her 
husband’s consent. 

In the Mayukha (Chapter IV, section X, page 93 of Mi\ 
Maiidiiiv^s edition) it is said : — As for the text— A wife, a son, 
and a slave are all incapable of property. Whatever they earn, 
belongs to him to whom they belong/ that too has reference to 
wealth acquired by mechanical arts and the like. It is also 
proper [to interpret the text as showing] the absence of absolute 
dominion even in the adhwedjmiiha or other [species of dfullha}i\. 
Hence, says Mann [Ch. IX, v, 199] ;—bA woman should never 
make [any] expenditure out of the family [property] belonging 
to several or oven [out of] her own wealth without the assent of 
her husband/ .... In a certain [kind of] property, 
Katyaiia declares [their] absolute dominion. ^Tliat which is 
obtained by a married woman, or by a virgin in the house of her 
husband^ or of her father, from her brother, or her parents, is 
termed mvda^iha. The independence of women who have 
received the mvActyiha wealth is desirable [in regard to it], for 
iti was given [by their kindred] for their maintenance out of 
affection. The power of women over sa'iulayllca at all times is 
celebrated both in respect of gift and sale, according to their 
pleasure, even in [the case of] immoveables/ 

This passage clearly indicates that, except as to the kind known 
as Saudayika, a woman'’s power of disposal over her Stridhan is 
during coverture subject to her liusbraid’s consent. 

This view is not peculiar to Nilakantha, but was shared Ijj 
M itra Misra, who in the Viramitrodaya (Chapter V, Part I, 
paragraphs, Sarkar on Viramitrodaya, page '224) says : 
the disposal of woriiaiPs property, however, females have not 
independence without the permission of their husband/^ He then 
proceeds to cite the text of -Katy ana which prescribes a difforeiifc 

The Smriti Ohandrika,^ Chapter IX, section 2, is to the same 
effect. 
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, .'Vijnanesvata is^apparaiifely silent oq the pointy but n reference 
to tliis it is said in Vijiarangam v. Lahshunmii ^^'^ : 

■ ^ He lays down no rule as to the extent of the woiimn^s own 
.:'':po'wer.over the property. The natural conclusion would seem tO'. 
be that he considered this already sufficiently provided for as to 
his immediate subject, iiihei-itanee, by other lawyer's, and by the 
■analogies to be drawn from his rules as to the estate of a male 
proprietor. Now in Cli. I, sec. 1, pi. 27, 28, it is laid down 
that a man is ^ subject to the control of his sons and the rest (of 
those interested) in regard to the immoveable estate, whether 
acquired by himself or inherited/ though he may make a gift or 
sale of it for the relief of family necessities or for pious purposes. 
It is clear, therefore, that a right of absolute disposal did not 
enter into Vijnaues varans conception of the essentials of ownership. 
He admits (Mitak., Ch. II, see. 1, pL 25) the genuineness and 
the authority of the text of Narada, which, with so many others, 
proclaims the dependence of wmmen, which he says does not 
disqualifj’' them for proprietorship. He allows a husband, as we 
have seen, in some cases to dispose of his wdfe^s property. The 
inference to be gathered from these passages is strengthened if 
we look into his chief authorities. Manu allows women no 
independence. The verse denying it occurs in Yajnavalkya also 
(Oh. I-). Katyayana, so frequently quoted in the Mitakshara, 
says that the widow is to enjoy the estate frugally till slie die, 
and after her the heirs (Colebrooke^s Digest, Bk. Y, T. 477), 
consistently wnth that passage of the Mahabharata (T. 402) which 
limits the widow to simple enjoyment. Jagannatha (T. 402), 
referring to texts 476 and 477, observes that as a woman is not 
allowed to make away with immoveable property given to her by 
'her'. hiisband, much less can she dispose at Iier will of siich. property- 
inherited from him. Even Brbaspati, who, as we have seen, 
insists emphatically on a widow^s right of inheritance, is equally 
emphatic in restraining her power of dealing with it (Vyav* M,, 

bahhot' rate'' 'mean : less 

inference from these and other authorities that, as to immoveable 
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.property: at 'any rate— and witK immoveable ...property;' according 
to^tlie .Hindu law, is' classed, every kind of pro.perty prodiiciiig;'.a 
periodical income— the woman’s ownership is subject; ; to 
.control ' of her husband, and of the other persons interested in the: 
preservation of the estate, and that it cannot be needlessly 
dissipated at her mere caprice/^ 

' It is to be noted that Vijnanesvara cites the text on which 
Nilakantha relies, and apparently vrith approval (see Mitak^ 
shara. Chapter I, section 1, pi. 20 and 25). 

In West and Bilhleris- Hindu Law^^> it is said Her full 
ownership of her Stridhan is subject to the qualification that her 
husband may dispose of it in case of distress, and that her own 
power to alienate it is subject to control by him with the exception 
of the so-called Saudayakam, the gifts of affectionate kinsmen/^ 

This restriction, as far as we can learn, agrees with the sense 
of the community. 

If, as we hold, a woman cannot alien her Stridhan, other than 
Saudayika, during coverture without her husband^s consent, 
then it follows that her testamentary power of disposition is 
subject to the like restriction where, as in this case, she is 
survived by her husband, who is not shown ever to have assented 
to the will (see Succession Act, section 46, EspL 1). 

The Vritti in this case does not come within the exemption in 
favour of Saudayika; no consent by the defendant has been 
proved ; therefore (in our opinion) the plaintiffs^ title has not 
been established. 

The decree, therefore, of the District Court must be reversed, 
and the suit dismissed with costs throughout* 

. Decree feversei and snit 


rOL. XXX] BOMBAl SERIES. 

APPELLATE Cl \^IL. 

Before Sir Lmorence tfenhim^ K.G.LB.^ Chief Justice^ mid Mr, Justice Batty* 

/■;::. 0I1MASHAOT^ In^AESIRAM (o-siamAi. Plaiotipf)> Appellant, t?. ' 

:.GOPALJI GULABBHAI (oeiginal Dependant), Eespondentp^ 

Jiidiclctl Ojflcers^ Protection A-ct (fLUlll of ISoO') — OIdH Procedure Code 
■ (Act XIV of ISS.2% section 199 — Suit against a Magist7-ate to reeover 
damages — Judgment v:riUen hg a Judge after his transfer — Proceedings 
hefore a Ilagisirate for arrears of Afunicipal revenue — Jurisdiction — Pro-* 
iection afforded to judicial officers — Pitblic Policy — Judicial officers on tour* 

An objection having lieen raised to the legality of a judgment on the ground 
that the J iidge wrote it after he had been transferred, 

Ileld) that section 190 of the Civil Procedure Code (Act XIV of 1SS2) fur- 
nishes a complete answer. 

To secure protection under the J ulicial Officers’ Protection Act (XVIII of 1850) 
the defendant must show, 

1st. That the act cojiiplained of was done, or ordered by him in the discharge 
of his judicial duty ; and 

2nd, That it was within the limits of his jurisdiction, or if not within 
those limits, that he, at the time, in good faith believed himself to have 
jurisdiction to do or order the acts complained of. 

In a suit ag-ainst a Magistrate to recover damages for injury to the plaintiif 
on account of the highly arbitrary, spiteful and illegal conduct of the defend- 
ant— the conduct being in the course of proaeedings instituted by a Municipality 
against the plaintiff before the defendant as Magistrate for the recovery of 
arrears of house-tax — the plaintiff contended that the defendant had no jurisdic- 
tion to entertain the proceedings because the arrears were paid before the 
proceedings were commenced, 

Ileld) that the case was one which the Magistrate was competent to eatartam 
and none the less because in the result it might appear that there was nothing 
due. Jurisdiction for the purpose in hand rested, not on the proof adduced 
in su]:)port of the charge, but on the nature of the charge actually made. 

The protection afforded to judicial officers rests on public policy. And 
although thereby a malicious Judge or Magistrate may gain a protection 
designed not for Mm, but in the public interest, it does net follow that he can 
exercise his malice with impunity* His , ,, conduct can be investigated elsewhere 
and due punisliment awarded. 

Judicial officers, whose official movements may leave them open to the charge 
that they wilfully compel parties who appear hefore them to follow the move- 
ments of their camp, should strive to exercise their powers with such considera- 
tion for such parties as will secure them from any imputation of misconduct in 
this respect. ■ ' - . 

: ^ Appeal Ho. Ill of 1904, 
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' " A:PFEAii firom the 'decision of ; Thakiirdas .Matlinraclas^ Assistant- 
; Judge of- Broach with. f all 'pow'ers^ in original suit No. ,1 of 19 OL 
The plaintiff sued to- recover. Bs. 999 .£iS, damages for injury, on 
nceoimtnf the highly arbitrary^ spiteful and illegal conduct of- 
the defendant in his capacity as Magistrate of Jambusar,. 
.alleging, that the Managing Committee of the Jambiisar Munici- 
pality instituted proceedings against the plaintiff in the 
defendant’s Court for the recovery of the arrears of house- 
tax, that the defendant was disqualified from taking cognizance 
of the proceedings and had no jurisdiction to entertain them, 
on the grounds that (1) he was a member of the managing 
committee of the Municipality, (2) the proceedings were nn« 
authorizedly instituted inasmuch as they were commenced 
under a resolution of the managing committee and not of 
the Municipality and (3) the arrears were paid before the 
commencement ; of the proceedings, that the defendant had 
notice of the payment before the proceedings commenced and 
that notwithstanding the notice the defendant maliciously, with- 
out leasionable and probable cause and with an intention to 
injure the plaintiff in reputation and property, issued process 
against him under the Criminal Procedure Code and with a view 
to harass the plaintiff compelled hiiri to follow the movements- 
of the defendant’s camp from place to place. 

The defendant denied the truth of the various allegations made 
against him and contended that they were iiiteiitioiiallj got up:-, 
and false, that the managing committee had power under the' ■ 
laws and. rules in force to lay iiifomiation before a Mag.istrate, 
for the recovery .of the arrears of hoiise-tax against the defaulters,' .- 
that the defendant, had there£o.re ji.irisdictio.ii to proceed.-' wdt,h-,tli.e::;!^ 
complaint, that none of -the 'steps.. taken, against the plaintiff was 
.malicious or against -goo-d-"faith ' or conscience and everything was 
done ill , accordance with, law^ that under the Judicial Officers^ 
Protection Act (XVIII of 1850) the plaiiitiiT was debarred froiii'"^ 
bringing the suit and the Court had no jurisdiction to entertain * 
it, that owing 'to .enormous work on hand the defendant had , 
to move from one place to another in the di.schargc of his duty 
as revenue officer and that .the plaintiff had not in any way 
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^ The Assistant Juclg’e found that the defendant was protected 
by the Judicial Officers^ Protection 'Act (XVIII of 1850)^ that 
none of the defendant's acts was proved to have been done 
maliciously and without sufScient cause^ that the defendant’s 
acts were not ' proved to bo illegal and without jiirisdiction, 
that the Managing Committee of the Jambusar Municipality had 
po\ver to sanction prosecution for non-payment of house-taxy 
that the burden of proof with respect to want of power was on the 
plaintiff, that the house-tax Avas paid before the complaint was 
instituted, that the defendant had no knowledge of the payment, 
that the plaintiff had not proved any loss or injury suffered by 
him owing to the defendant's acts and thaffthe plaintiff was not 
entitled to the relief sought. He, therefore, dismissed the suit, 

Tiie Assistant Judge, Tbakurclas Matimradas, of Broach ceased to officiate ts 
Assistant Judge of that place in March 1901 owing to his transfer to Surat as 
Judge of the Court of Small Causes. He wrote the judgment in the case on 
the 2Cth June 1904 and it was pronounced in Court by his successor in office, 
11. S. Phadnis, on the 14tli July 1901-. 

The plaintiff appealed. 

G, S. Itao for the appellant (plaintiff). 

(Advocate General) with (?. If. PareMi lov i\\Q respondent 
(defendant). / 

Jenkins, G. J. — The plaintiff by this suit prays ‘^Hhat the 
Court do award him Rs. 993 as damages for injury to the 
plaintiff on account of the highly arbitrary, spiteful and illegal 
conduct of the defendant.'^’ 

The conduct Avas in the course of proceedings instituted against 
the plaintiff before the defendant, a Magistrate at Jambusar, for 
the recovery of arrears of house-tax. 

The suit has been dismissed by the District Court of Broach 
on the ground that the defendant is. protected by Act XVIII of 
,1850. ; 

The plaintiff has appealed. ' To his first objection that the 
judgment Avas illegal, inasmuch asit; Avas written by Mr. Mathura- „ 
"■■das^. after, he had been, transferred- fro.m :■ Brorvch,., a-',,coinp 
answer is furnished by section 199 of the Code of Civil Procedure. 

Then how far does Act XVJII. of' 1850 afford an answer to the 
plain tilTs eb-tim ? 
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tne ' protection of’ the Act the defendant miist 

show,:- — ^ 

'.;v.;Ist. That .the' act .complained of was.done^ or ordered, by 
him in the discharge of his judicial duty ; and 

2nd. That it was within the limits of his jurisdiction^ or if 
not witliin those limits, that he, at the time, in good faith 
believed himself to have jurisdiction to do or order the acts 
complained oL 

That the acts complained of were done by the defendant in 
the discharge of his judicial duty, is clear, so we must see 
whether he had jurisdiction. 

It is contended by the plaintiff that he had not : and for this 
purpose it is urged (a) that the defendant -was disqualified by his 
membership of the managing committee from trying the case, 

(d) that the proceedings were unautliorizedly instituted, and 

(e) that the arrears were paid before the proceedings %Yere 
commenced. 

The imputed disqualification rests on the allegation that the 
defendant, as a member of the managing committee, sanctioned 
the prosecution. 

Membership alone would be no disqualiScation (see section 656 
of the Criminal Procedure Code), and we hold as a fact that the 
defendant did not take any part in promoting the prosecution, 
for we agree with the Judge of the first Court that the evidence 
shows the defendant was absent when the prosecution was 
sanctioned. 




In support of his contention that the proceedings were an- 
authorized the plaintiff’s argument is tlrat they could only be 
initiated upon inforniation laid by order of the Municipality: 
that in this case there was no such order: and that- tberefowt. 
the proceedings and the acts done or ordered therein were not 
within the limits of the defendant’s jurisdiction. 

But proceedings like the present hare been held to be a 
prosecution for an offence under section 82 of the Act : hi Me 
KarmashmiJier and Munieipahty of AlimetMmd v. Jtmntt 
and under the Municipality's rules the managing 
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committee '\sliall ' exercise and perform all the duties, and powers 
conferred and imposed on the Municipality by section 82 and 
■deal with all matters referred to in that section. So this argu- 
ment fails. , 

Next' it is urge that there was a lack of authority in so mucii 
as the provision in Rule 49 was not observed. But the tvro 
members present^ wlien the proceedings v;ere sanctioned, consti- 
tuted a majority of the members of the committee and it is clear 
they both gave the consent required by that rule. 

Then it is said there was no compliance with Rule 13 in 
Appendix A ; but having regard to the terms of Rule 2 ^ it is 
clear in the circumstances of the case that this objection is of no 
avail. 

The List argument is that there was no jurisdiction because the 
arrears were paid before the proceedings were commencetl. 

But this proceeds on a misapprehension as to the meaning of 
jurisdiction in this connection. 

The case was one which the Magistrate was competent to 
entertain, and none the less because in the result it miglit appear 
that there was nothing duo. Jurisdiction for the purpose in 
hand rests^ not on the proof adduced in support of the cliargo^ 
but on the nature of the charge actually made. 

We therefore hold that the acts complained of were within tlio 
jurisdietion of the Magistrate^ and hence it follo^vs that the 
defendant is not liable to be sued for the same. 

The protection afforded to judicial officers rests on public policy. 
And tliougli tliereby a malicious Judge or Magistrate may gain 
a protection designed not for him, hut in the public interest^ it 
liappil}" does not follow that he can exercise his malice with im- 
punity. His conduct can ho investigated elsewhere and due 
punishment awarded. 

We purposely refrain from discussing further the charges made 
against this defen daritp as they appear to us to call for fnrilier 
inquiry. But we desire to comment on one matter of which 
complaint has been mades it is said that the Magistrate wilfully 
compelled the defendant to follow the movements of his camp. 

It is the kind of complaint one often hears, and from its fre- 
quency there is reason to apprehend':'; that it is sometimes not 
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withoun foundation of truth*.. 'Appearances may no doubt create 
in this respect a wrong impression^ but where there is real ground 
for the complaint^ it discloses a most discreditable abuse of power. 
We earnestly hope that those judicial officers whose official move-*, 
inents may leave them open to this charge^ will strive to exercise 
their powers with such consideration for those v/lio appear be- 
fore them as will secure them from any imputation of miseoii- 
diiet iii tills respect* The decree must be confirmed witli costs. 

Decree cojifirued. 

Q. n. H* 
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ALLAXA AND OTHBKS (PDAlXTirrs). 

[Oil appeal from the Kigli Court of tJudicatiire at Boiiihay.J 

Trcin>ifcr qf suit'-^O.lvll cases-^^Power cf High Couri io remore suit 
Court of Political llesident at APen — Letters Patent of Illfj h Gjiirt, 
clause P''>'--3uperintende7ioe of High Coiirt—^GJtarcGr Act (f4 anil T/rL, 
c. 10 f)i section H — Aden Courts^ Actfll of 1804). 

The Civil Court of the Fulitical Besideat iit Aden, ds coasfcltutol by tlie 
Aden Conrtrj’ Act (II of 1864), subject to the superintendence of the lUgli 
Court at Bombay v/itliin the meaning of olauso 13 of tha a'inoialod Lett.a’s 
Patent, 1805 ; and the High Court has power to ivinovo a suit froni tlait Ccurt 
to itself for trial and determination. 

Appeal from a judgment and order (July 7tlg 190:1) oi the 
Higli Court at Bombay by which the respondent^' suit was 
transferred from the Court of Political ilosidoiit at Aden for 
: trial ."by the .High " Court . .in .:it3 :'E.xtraordinaiy vQiug^^^^^^^^^^ 
■•..Jurisdiction, ; . ■ 

The order was made under clause 13 of the amended Letters 
Patent of the High Court dated 28tli December 1805, and the 
only (]uestion on this appeal vras whether tlio High, Court had 
power to make such an order. 

Lord MacimgPtoii, Sir Perd Noith, Sir xViidrcw Scobkg and 
Sir Arthur Wilsjon. 
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Tho laets relating to tbe ap plica tie n for transfer wliicli was 
iiuido by tlie plaintiffs^ now respondents^ and the jacigments of 
■ .tlie Court (CANBig acting. 0, J., and Chandavakkar, J.) ' 
allowing the application are reported in I. L. R. 27 Bom. 575. 

Oil this appeal. 

Colien^ K, and J. Fkillips for the appellant contended that 
the High Court had no jurisdiction to make an order for the 
removal of tho suit to itself for trial, the Court of the Political 
Resident at Aden not being sulyect to the superintendence of the 
High Court within the meaning of clause 13 of the Letters Patent, 
1805, or of section 15 of tho Charter Act (24 and 25 Viet,, c. 
104). The power of superintendence of the High Court under the 
Adcji Courts^* Act {II of 1364) was restricted to the powers 
contained in that Act which were limited and did not extend to 
superintendence wdtliin the meaning of either of the above 
sections. To have superintendence over another Court, under 
section 15 of the Charter xAct, the High Court must, it was 
submitted, have appellate jurisdiction over it : for that section 
only gave superintend once to the High Court over Courts which 
were subject to its appellate jurisdiction : and it must be read 
with clause 13 of the Letters Patent which gave the High Court 
power to remove a suit for trial by itself only from a Court 
subject to its superintendence. But under Act II of 18G4 tbe 
High Court had no appellate jurisdiction over the Court of the 
Political Resident at Aden ; for no appeal lay from tho latter 
Court to tho High Court (sec section 8 of the Act). To give tho 
High Court power to make such an order as was now under 
appeal, danse 13 should have appellate jurisdiction '^'imported 
into it as a condition for the High CourPs exercise of the power 
of removal of the suit to itself for trial. No power of transfer of 
a suit ^Yas given to the High Court under Act II or 1864 although 
other provisions of section 15 of the Charter Act were introduced 
into it : the presumption was, therefore, that the power to 
transfer a suit was intentionally omitted. The power of 
siiperintendericG of tho High Court over tho Court of the 
Political liG>sideiit at Aden "was merely ministerial and not 
judicial. In a similar way ministerial jurisdiction of the High 
Court at Calcutta was allowed 'Oyer , tbe Court at Moulinciu i sco 
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In Ihe Miif/er of Joh<i Thomson^^\ llcfereiico was made to the 
Sclicdulcd Idstricfcs Acfc (XI¥ of 1874) ; and it was submitted that 
the order of the High Court should be set aside.' 

Ilerhcrl Birdwood for the respondent was not heard. 

2StJi November 1)05 judgment containing the reasons 

for their Lordships’ report was delivered by 

Lord Macnaghten; — At the conclusion of the arguments in 
this case their Lordships intimated that they would humbly 
advise His Majesty to dismiss the appealj and added that the 
costs of the appeal would be paid by the appellant. It only 
remains for their Lordships to state their reasons. 

The suit in Avhich the appeal was presented coneerns land in 
Aden. It was brought, and properly brought^ in the Court of 
the Political Eosident there. The High Court of Judicature at 
Bombay has made an order for the transfer of the suit for trial 
and determination by the High Court itself. 

The authority on ! which the High Court assumed to act is 
contained in clause IS of the Letters Patent of 1865 for the High 
Court of Judicature for the Presidency of Bombay^ which ordains 
that '' the High Court of Judicature at Bombaj^ shall have power 
to remove, and to try and determine, as a Court of Extraordinary 
Original Jurisdiction^ any suit being or falling within the jurisdic- 
tion of any Court, whether within or without the Presidency of 
Bombay, subject to its superintendence^ when the said High Court 
sljall tliink proper to do so, either on the agTeement of the parties 
to that ciTect, or for purposes of justice, the reasons for so doing 
I)eing recorded on the proceedings of the said High Court. 

jIic Higdi Court has duly recorded its reasons for the order of 
transfer. The propriety of the order is not disputed if there was 
power to make it. The only question, therefore, is wdiether tlic 
Court of the Ptesideiit at Aden is .^briibjcctto the superintendence” 
of tlic High Court at Bombay. To answer that question it is, in 
their Lordships’ opinion, sufficient to refer to Act II of 1864 of 
the Governor-General in Council. By that Act, subject to certain 
amendments contained in Act IX of 1887, the administration , of 
Civil Justice at Aden is now, regulated. - The preamble of the ' 
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Act coiitaiiis a recital to the effect that certain judgments and 
proceedings of the Eesident at Aden are not subject to the 
superintendence or revision of any Court of Justice except so far 
as they are subject to appeal to His Majesty in Council, and that 
it is expedient to provide for ^^tlie superintendence'’^ or revision 
of such judgments and proceedings by the High Court at Bombay. 
No appeal is to lie from any decision or order of the Resident. 
But provision is made for a reference to the High Court at 
Bombay in a great number of cases, and in - every case the 
Resident is bound to dispose of the matter before him conformably 
to the decision of the High Court. Then section 31 declares that 
the High Court shall have power to make general rules for 
regulating the practice and proceedings of the Court of the 
Resident, and also to frame forms for every proceeding for which 
the High Court shall think it necessary that a form should be 
provided, for keeping all books, entries, and accounts to be kept 
by the officers, and for the preparation and submission of any 
statements to be prepared and submitted by the Court of the 
Resident, and from time to time to alter any such rule or form, 
provided that such rules and forms shall not be inconsistent with 
the provisions of the Act or any other law in force. 

The learned Counsel for the appellant, v/hile admitting that the 
Court of the Resident was to a certain extent subject to the 
superintendence of the High Court of Bombay, contended that 
the superintendence, such as it was, was not so thorough or 
complete as to satisfy the requirements of clause 13 of the Letters 
Patent of 1865 when rightly understood. In support of this 
view they asked their Lordships to compare and contrast the 
language of clause 13 with the language of section 15 of 24 and 25 
Yict., c. 104, usually called The Charter Act,'’^ and to notice in 
section 15 the stress laid on the existence of appellate jurisdiction 
which ought, they said, to be imported into clause 13 of the 
Letters Patent, and, at the same time, to observe the omission 
from that clause of the power of transfer conferred by section 15 
of the Charter Act. The answer to this ingenious, though 
somewhat contradictory, argument is simple enough. The power 
of transfer contained in the Charter Act has nothing to do with 
the power of removal,, .conferred -by -the Letters Patent, and the 
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Letters Patent make superinteiidcnco; not appellate jurisdiction^ 
the condition of exercise of the power of removal which the High 
Court at Bombay has put in force. 

Jppeal dis7MUieS» 

Solicitor for the appellant: Th Solicitor^ India Office* 

Solicitor for the respondents : Holman^ Birdwood and Oa. 

j. V. w. ,, 


OEIGINAL CIVIL, 

Before Mr* Justice Cliandav irlcar. 

K C. MA.CLEOD AXB axotue®, Plaintiffs, v, KISS AN 
Sspiemher 10, VITHAL SINGH and another, Defendants.'^ 

Braciice — Receiver — Buii in ejectment hy 'Eeceiter— Discharge of lleedvcr 
before tc^miination of sibit—DevoluHon of interest — Oivil Bro^jediire God^ 
{Act XIV cf 1882), see* 37*2 — Mortgage — Accession to mortgaged property — 
Transfer of Property Act f IV of 1882)^ secs* 8^10— Lease hy mortgagor — 
8uh-lease^ori^miQ\iiQ’-—EigJiis of mortgagee* 

Somjee, a Klioja merchant, died in ISSo, leaving, as his survivors, four sons 
by his first wife (who predeceased him), his second wife Lahai, and four sons 
by Lahai. 

By his will, Somjec gave the whole of Ms moveable and immoveable property 
to his sons by his first wife, directing them out of such property to give to 
Labai and her sons lis. 30,000 within six years of Ms death. 

On the 12th January 1899 Soinjee's sons by Ms first w’lfe morlgrtgedccrlalu 
of tliG properties to the Bank of Bombay. 

In 1903, the Bank having advertised such properties for sale niidcr a power 
reserved to them by the roortgage-deed, Sonajec^s sons by Labai (wliu hatl 
since died) brought a suit (Nov654 of 1903) against Somjee’s sous by Ms 
first wife and the Bank of Bombay, clamiing that the properties could only be 
sold subject to the charge in their favour. 

On the 14th January 1904, the Bank assigned the mortgage to Dwarkadas, 
On the 26th January 1004 Mr, Macleod was appointed a Bcoeivcr by the 

-b" ■ V 

, On the 24th February 1904, the Beceiver was authorised to file ejectment 
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On the ISth March i90L th3 Eeceiver as plaiutifl: Xo. 1 and Bwarkaclas as 
plaintiff No. 2 hbd the present suit to eject Kissan, the first clefandantj from a 
ortion of the property mortgaged to the Bank. 

Nissan claimed to be in possession under a lease from Goolam, the second 
defendant,, one of the four sons of Somjee by his first wife, 

After the eommencenient of the suit. Suit No- 554 of 1903 was disposed of 
ill fovour of the Bank of Bombay and the Eeoeirer was discharged. 

The first defendant contended that Dwarkadas had no right to join the 
ItoceiTcr in bringing the suit, that the momaiit the Eeceiver was discharged, 
his power to sue and with it the suit itself camo to an end. 

lleld^ that the Bank or its assignee Dwarkadas had a right to eonio in under 
section 372 of the Oodo of Civil Procedure and apply that the suit bo continued 
Vy one or the other of thorn. No such application was in fact made because 
Dwarkadas was ah-vaidy on the record as plaintiff No. 2. The joinder of 
])v‘/arfculas as a co-plaintiff with the Eoecivev, though it was not porliaps 
strietly speaking legal at the time did not constitute a misjoinder. 

£ilso, that a theatre, erected by the mortgagors on the land, after the 
execution of the mortgage, was, in the absence of a contract to the contrary^ 
included in tho mortgage. 

The Transfer of Property Act makes no distinction between free-hold and 
lease-hold property" for the purposes of the rule of law embodied in sections 8 
and 70 of the Act. In this respect the Act reproduces the English lawj which 

is, that all things whicli arc annexed to the property mortgaged are part of the 
mortgage security and tliorofore the deed used contain no mention of striic- 
turos or fixturo.s, unless a contrary intention can be collected from the deed. 

RM^ alio, tliat if a mortgagor left in possession grants a lease without tho 
coneurroncs of the mortgagee, the lessee has a p>recarioiis title, inasinueh as, 
alfchoiygh the lease is good as between himself and the mortgagor who granted 

it, the paramount title of the mortgagee may be asserted against both of them. 

SoM-JEE Parpia, a Khoja merchant^ died in 1885^ leavings as 
his survivors, four sons by his first wife deceased^ his second wife 
Labai, and four sons by Labai* 

By his will, Soinjee gave the whole of his moveable and 
immoveable property to his four sons by his first wife^ directing 
them out of such property to give to Labai and her four sons 
JLs. SO.OOO within six: years of his death. 

thoi.l2th^'^ So.mjee^s,, sons .by;' bis fitst wife:;: 

mortgaged certain of the properties to the Bank of Bombay, 

On tlie 1st September 1903^ the Bank having advertised such 
properties for sale under a power , reserved to them by the 
mortgage-deed, Somjee’s sons by Labai (who had since died) 
brought Suit No. 554 of 1903 .agamsfcv-Somjee^s sous by his ^ first 
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wife .ana the Bank of Bombay,, claiming that the properties could 
only be sold subject to the charge in their favour. 

On the 2nd December 1903 Goolam Hoosein, the second 
defendant in this suit, one of the four sons of Somjee Parpia by 
his first wife, leased a portion of the mortgaged property, called 
the New Elphinstone Theatre, to Kisan \uthal Singh, the first 
defendant. 

On the 14 til January 1904, the Bank assigned the mortgage 
to Dwarkadas Dharamsey, the second plaintiff in the present 
suit.' 

On the 26th January 1904 Mr. N. C. Macleod, the first plaintiff 
in the present suit, was appointed by the Court a Receiver in 
Suit No. 554 of 1903. 

On the 24tli February 1904, the Receiver was authorised to 
file ejectment suits where necessary. 

On the 18th March 1904, the Receiver as plaintiff No. 1 and 
Dwarkadas Dharamsey as plaintiff No. 2 filed the present suit to 
eject Kisan Vithal Singh, the first defendant, from a portion of the 
mortgaged property, the Ne-w Elphinstone Theatre, of wliicb 
he claimed to be in possession, under the lease dated 2 ik 1 Dec- 
ember 1903, from Goolam Hoosein, the second defendant. 

After the cominencoaient of the suit. Suit No. 554 of 1903 was 
disposed of in favour of the Bank of Bombay, and the Receiver 
was discharged. 

The following issues were raised at the trial 

1. Wlietlier, lia^i ig regard to the order iji Suit No. 55-t of 1003, dated iho 
20th August 1904, discharging the first plaintiff from the otSee of Roceircr, 
this suit can be maintained, 

2. 'Whether the suit is not iiad for misjoiiider of plaintiiTs. 

3. Wlietlier tlio Theatre structure is iiiehided in the mortgage of the 12l 'h 
January 1899. 

4 Whether the mortgage 'was assigned to the second plairitilf , 

4 (ft). Whether the second plaintiff is not a mere nominee for Alimodblioy. 

4 (6). Whether, if so, Ahmed bhoy is not a necessai’y party. 

5. Wheiher, if so, the second plaintiff acquired any right in the Theatre. 

0. Whether the lir.st ]Jaintiff has any right to the po.ssesslon of the Tlieutre. 

7. ■^Vliethei* the lease datel the 2nd December 1903 is not a good mid valid 
lease of the Theatre and binding against the plaintiff's. 

8. 'Whether the lease is collusive and ■ fraudulent and at a gross under- 
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with l:i (Advocate General), for' the plaint- 

iffs We slioiild never have allowed the Receiver to be clis- 
charged had we not had the second plaintiff to fall back upon* 
Tlie, course^ Vvliicli we adopted^ had^ as its object, the avoidance 
of a multiplicity ol suits. 

Kirlcpatrich^ with him Davar, for defendant 1 The Receiver 
alone was authorised to bring the suit. When he was dischargee^ 
his power to sue„ and with it^ the suit itself came to an end. 
The joinder of Dwarkaclas as. a co-plaintiff constituted a iiiis* 
joinder. The New Elphinstone Theatre was erected on the land 
subsequent to the date of the mortgage. The omission of the 
vrords ^neiiildings and fixtures'’^ in the deed shows that the 
theatre is not included in the mortgage. 

Defendant 2 in person. 

' Chanda VAEK'AR;' J. — This^ action is an offshoot of suit No. 654 ■ 
of 1903/ w^hicli was decided by. me on the 23rd of August la st^ 
and ' has been brought by Mr. N. .O. Macleoci as Receiver 
appointed by the Court in that suit with power to sue, and suing 
as plaintiff No. 1, and by Mr. Dwarkadas Dharanisey as plaintiff 
No. 2^ suing in the character of assignee of the Bank of Bombay^ 
which 'wms defendant No.' 5 in the .said suit. For a due 
iiiiderstaiiding of the' . questions of law w'hich arise, it , is 
necessary to state succinctly' some of the facts of that suit and 
the events which Iiave led to the present action. 

One Somjeo Parpia, a Khoja merchant of Bombay, died in 
18S5, leaving him surviving four sons by his first wife who had 
predeceased him, his second wife Labai, and four sons by the 
latter. By liis will Somjee gave the whole of his moveable and 
immoveable properties- to. hiS;,-fGur'' sons^ by-.'his fi'rst wife^;:,.and;: q 
directed them to give out of those properties to Labai and her 
four sons Rs. 80,000 within six years from the date of his death, 
.:;ibfflj;ee^s:'fau:rv:-.sQn^ ' to ' the .'Ba.nk:' of , 

Bombay certain immoveable properties on the 12tli of January 

:^pb.weF"bl.:';:sal:0:.; 'reserved.:^ 

:^'|ropertie|:::fdr'as&le^;-::|hb:'';.,'lo:uF 
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■' ill Rs-'.SO^OOO and claimed that the properties 

: ;Shoiild be sold subject to that charge. • The . Bank having denied 
^ihQ:(Ai^xtgQ and set up a right of priority in ; favour of their 
mortgage^ Labaihs sons brought suit No. 554: o£ ;1903 against 
the four sons of Somjee. by his first wile,- and the -Ba of. 

' Bombay. After that suit ' had been filed^ the Bank assigned the 
' mortgage to Dwarkadas 'Dliaramsey, the second plaintiff in the 
present suit^ on the H'th oi: January 1904 (viife Exhibit B). 

On the 20 til of January 1904^ Mr. Macleod was appointed by 
the Court Receiver in that suit of the immoveable properties ^ 
except a portion which is not material to the present'' case 
(Exhibit:!). 

■ On: the Dwarkadas Dliaramsey was 

. -added 'as a 'partj-defendant to that suit (Exhibit 2). 

'On:,, the :motion' of of Bombay and of Dwarkadas 

'''■'"Dbaramsey; in the saidsuit^ made on the 24tli of February 1904, 
■'the Receiver wms ^'authorised by the Court to file ejectment 
when necessary (Exhibit 3). 

Accordingly^ on the 18th of March 190-1^ the. Receiver as , ■ 
plaintiff No* 1 and Dwarkadas Dharamsey as plaintiff No> 2 
filed the present suit, to eject defendant No. 1, Purclcsi Kisen 
Yithal Sing, from the property in dispute, which was included 
in the mortgage to the Bank but of which the said defendant 
cla.imed to be in' possession 'under, a lease from ■ the ''second 'de* '"' 
fendaut, Goolam Hoosen Somjee, one of the four sons of Sornjee 
Parpia by his first wife^ and defendant No 2 in -suit No* 554 
of 1903. 

That suit was disposed of by me in favour of the Bank of 
Bombay except as to one point with , which we are not in th,e 
present suit concerned. ■ It was held that though the plaiiitiilh in 
that suit had a cliarge indlieiiv favour on the properties devised 
by Soinj-ee^s will to .his 'four sons by his. first wife yet the j3aiik of 
Bombay had a prior right to - those properties (except as to oiic- 
-..fourth of .one of them)., in .virtue .of .i.ts mortgage., as bom Juk ■ 
transferee for value. I accordingly passed an administration 
decree^ subject to the said- right of the Bank cleclaredj and 
discharged the Receiver. 

This was the state of things when the present suit came on for 
trial before me. And the first question raised by Mr. Kirk* 
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Patrick, counsel for defendant No. is, wlietlier^ having regard 
■ to the order made in suit No. 554 of 1903, discharging the 
first plaintiff from the office of Receiver,, this suit can be 
lained, : „ 

■ Mr, Kirkpatrick^s argument, as I have' understood it, is this 
. The first plainti'Q* was a Receiver, appointed by, and therefore an 
officer of, the Court, to whom an express power was given to file 
suits in ejectment when necessary. It was under that express 
power that he brought the present suit. No doubt the second 
plaintiff joined him, but he had no right to join the Receiver who 
was the only person empowered to sue. At the date of the suit, 
therefore, it was the first plaintiff alone who could bring the 
suit.. It was his suit, and the moment he was subsequently 
discharged bjr the Court from the' office of Receiver, his power 
to' sue and with it the suit itself came to an end. 

The industry of Counsel on either side has not enabled them 
to find any decided case as a direct authority on the point thus 
raised and I am left to decide it by the light of first principles. 

Now, vrfien a Court appoints a“ Receiver in a suit and 
empowers him to sue in ejectment a person who is not a party 
to the suit, the necessary implication is, that the Receiver as an 
official representative or trustee has to bring the suit for the 
benefit of the party, who may ultimately prove to bo entitled to 
the property. When the party entitled to the property has' 
been ascertained the Receiver will be considered his Receiver : 
S/urq) v« Garter ; Boehm v. Wood 
Had a decree been passed in the present suit before the 
decision in suit No, 554 of 1903, such decree would have been 
res judicata as between the true owner when ascertained and 
the defendants in the present suit. That is the converse of the 
principle enunciated by West, J., in Smiganabasaya v. Nagalingayd^'^ 
under the following circumstances : — 

Section 10, clause I, of Bombay Regulation VIII of 1827 
provides that if a person, dies intestate, and without known 
heirs, leaving property, the Judge within -whose jurisdiction the 
property is situate shall appoint .an administrator for the 
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iiiaiifigerneiil} ' thereof,' ; A haying' died intestate and' without 
'■ ' known heirs, leaving property^ the Ooiirt appointed the Nazir 
/itsadiiim .The Nazir having taken possession^ B sued 

' him. in ejectment, alleging that he '(B) was the heir. It wvas held 
in that suit that B w.as not the heir of the deceased. Subse- 
quently 0 was adjudged to be the true heir in a suit to which B 
was not a party, B then sued 0, again claiming to be the heir 
of the deceased. It was held, that the decree passed in the suit 
by B against the Nazir was res judicata against B so as to 
preclude him from, litigating the same title in a suit against G. 
West, X; said : — It is not open to those, who have as heirs sued 
the official representative of a,n estate and failed, to sue the 
owner v*'h,eii ascertained a second time on the same right. 
Though iiis right was undetermined, it subsisted during the 
' ''previous suits and was effectively represented at the cost and risk 
or his estate/^ 

If this is so, the converse of it must also hold equally good. 
Where the official representative of an estate sues to recover posse.s- 
sion of ail estate vvhilo the true owner of it is being ascertained 
by proceedings duly instituted in a Court, any decree passed in 
favour of the official representative would be for the true owner 
when ascertained, though he was not a party to it, and bind the 
other party to the decree. 

Accordingljq had Mr, Macleod, the first plaintiff in the 
present suit, succeeded in recovering possession of the property 
in dispute by moans of a decree i^assed before his disehnrgo in 
suit No. 554 , of 1903, that decree, would have enured . foiM, he '' 
benefit of the Bank of Bombay and its assigns, vrlio ].>y tlie 
decree in that suit have been held to be entitled to llie property 
as mortgagees ; and the present defendants could not have in 
that, case maintained that .a'- decree, so obtained .by the . Receiver ' ' 
was not binding upon them in a suit as betvfeen them and the 
;;Bank; or/its assignee. Though the Banka's right had been 
undetermined at the date of the Eeceiveffs suit, that right wms 
subsequently determined on the basis of its existence at that date 
and the Receiver must be regarded as having sued and obtained 
the decree fo'r its benefit and on its behalf under the express 
power conferred by the Court, 
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' The same principle slionld. apply; .if before the suit ends in 
a cieeree^ tlio Receiver’s office lias, come to an end. The Court 
appoiiitecl iiiiii as the official representative of the onascertaiiied 
owner and gave him power to sne in ejectment for the benefit of 
such owner; When the Court conferred upon him that power 
it must be taken, to have been well aware that the suit which it 
einpowerecl him to bring might not result in a decree before the 
disposal of the suit in which the appointment was made ; and it 
must also be taken to have intended that the suit lie was 
empowered to bring should run its course and lead to a decree^ 
though the Receiver’s office might come to an end by reason^ of 
the disposal of the suit in which he was appointed and by 
reason of the determination of the party entitled to the property. 
When, therefore; that party was ascertained by the Court in 
suit No. 554 of 190S and the Receiver was dischargee^ the party 
ascerlained obtained a right to step into the Receive^^s place, 
because the latter had held that place until then as the official 
representative of the party in question. ' When his power came 
to an end by reason of his discharge, it did not come to an end 
for the purpose of rendering abortive all the proceedings he had 
taken but only because the party entitled to the benefit of those 
proceedings having been determined;, the necessity for the 
continuance of his office disappeared, and there was then the 
party entitled to continue those proceedings. 

But, asked Mr. Kirlqiatrick, under what law could the party 
so ascertained step into the shoes of the Receiver in this suit ? 
The shortest answer to that is, under section 372 of the Code of 
Civil Procedure, which says : In other cases of assignment, 
creation, or devolution of any interest pending the suit, the suit 
iiiay> with ' the leave of the Courts given either with, the. consent 
.of 'all parties oi" after; service of .notice in writing upoix, them,. and 
hearing their objections, if any, be continued by or against the 
person to whom -such interest ;has come, ■either'in addition.- or 
in substitution for-tlie person from -whom -it has passed,”' -Now? 'the; 
ivords devolution of interest -diave.-heen ileld by. ■ 'the ; .Calcutta 
High Court in SourmSra Mohm Tagore v. 'Bitomoni to 
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'iiiean iiot only' devoid bat to be applicable to a caao 

ill wliicli, p'eiidiiig a suit' instituted by the Manao’er of a Cliota 
, bNagpore- Eiiciunbercd- Estate/ the estate is released from manage- 
;' ment and restored .to the owners/ The learned Judges; i?!io 
decided that case to the /use of the word come in the 
■latter part of the section in support of their decision^ which l am 
of opinion I should follow as putting a sensible construction on the 
section in q'uestion. The Legislature should not be presiiined to 
have omitted to provide for a case of this Idiid if there are . sec- 
, tio.ns in. the Code within which it. can be brought by a reasonable ■ 
interpretation of the words- used. No.Wj, in a strictly ■ technical 
,;,.;se:nse,, where"a decree declares or/deteriniiies the right of ' a party 
to certain property ; it 'may be norrect to say that it only declares 
what existed previously, and. that it does not , create that right. 
But it is usual even in legal phraseology to speak of a right 
declared or determined by a decree in favour of a partjr as a 
light which has ‘‘come^^ to, the party under the decree, and the 
use of so homely a word in section 372 is sufficient to show that 
by that section the Legislature intended to provide for all ■cases 
not falling within the sectio.ns as to devolution by assignment^ ' 
marriage^, or death. Until the decree the right was in the 
Receiver ; after the ’decree and tlic Receiver’s discharge; it 
to the party determined by the decree. 

The result, theO; of the decree in suit No. 554 of 1903 was 
that the Receiver s interest in that suit devolved on the Bank of 
Bombay, the fifth defendant, in that suit. The Bank or its 
assignee, D warkadas Dharamsey, the second plaintiff in the present - 
suit; had, therefore,. the rigdit to come in under sec'tioii S72 of 'the 
Code of Civil -Procedure and apply that, it be -continued by either . ^■-' 
mf'them. ' No .such application . has indeed been riiad-.,e in .this-,.... 
,.-'suit, but none was made be-cause the' Bankas assignee, -I) ,w.arica4:las, , 
had already ,,' been-, on 'the ■'record; as ., plaintiff No, 2, having 
joined the Receiver'lnffiringingithe suit.. " It may be that at that 
;t|ine,:;,such,-joinder was 'mot,;, speaking, legal; but that 

cannot constitute misjoinder. In Baelmhai and L. i. WafMm 
V, Shamji the estate of a deceased testator having 

proved insolvent, an administration suit was filed by creditors. 
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■ Bj a cleerec in tJicit siiifc -a .was appointecL That Ee- 

ceiver broiiglit a siiit with tli^ eKO-Cutrix of the testator as co- 
' plaintiff ill respect o£ certain property belonging to the deceasecL 
It was contended on behalf of the defendant tlieroin that there 
was a iiiisjoinder^ because the Receiver could. sne only foiv what 
had been due to the testator^s .estate up to the of his 

■death aiich the executrix could sue onlj^ for wliat was due' after 
,t]iat. Sargent, 0. J., and Baidey, J,, held : Two suits would be^ 

quite unnecessary. Here apparently the Receiver might have 
sued alone to recover everything that was due to the estate ; but 
for greater safety, the executrix, Bachubai, is added as a plaiiit™ 
il’it Yfe do, not think there is a misjoinder.’^ In any case, when 
the present suit came on for hearing, Dwarkadas Dhararosey, 

, who, as assignee of the Bank, had the right to ask the Court 
■. under ' section 372 to be placed on .the record in place of the 
discharged' Receiver, had already been on the record ; and the 
defendants^ Counsel and defendant Mo. ■2 were heard' on the,; 
question whether lie w^as rightly there or not.’ : I held that there' 
'was no .misjoinder and that the suit could be coniiimed. More,- 
over,. the objection .raised by Mr. Kirkpatrick that the suit could 
not. be conti,niied at the instance of Dwarkadas forms the subject 
of , the present issue, and the result' of my finding now is that it... 
can ben That finding substantially satisfies the conditions of ^ 
section. S'72. .The fact that,’ the name of the Receiver as plaintiff* 

' Mo.,:;, l,.:is still ,t,here-C'annot'.'prejudic6 the defend..ants, : Thongli, the, 
;:,..;Ree’eive,r: ..was 'discharged .by’;' the- decree in' suit,. No. 554 . of .TSO'S,./ 
ho has been contiiiuod on the record for greater safety as the 
person; 'who; initiated the-,su,it. ■’/' fi..nd, therefore, .'bhe^first^ .'issuevifi: 
ytho'vaffirmative. 

On the second issue l imve held- that there was no misjoinder. 

The next issue is— wlietho-r. the’;" structure known as ilie 
Elphinstone Theatre is included in the mortgage to the Bank 

, jqf ;';l|hmb,ay,;;''datcd; .,the,,;^ 

'Tiiis urns also one of the issues in- .-suit No. 554 of lOOS'^q to 

Hote.— T liG issue -referra'i toby, tne ioarned tTiidge'was cUcicM ia Suit 654 of 
leOib Sooleman and others v, MaMmttih Somji and others^ Two appeals In 

tlilA suitov'.erc by fc’io xlppellate 'Court andano judgaient delivered ia both 

appc-fils. From this ju^lgmcnt an appeal has been jDrefeiTcd to the Privy Council 
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' w the- present plaintiff Dwarkaclas Dliaramsey, 

' claiming ,as the Bankas assignee,' and tko present second defendant, 

: 'Qoplaiii Hoosein Somjee, were all party-defendants. In that 
; siiit I have found on the issue in the afErmativo. Though the 
B:nik iind the present plaintiff Dwarkadas, and the present second , 
defendant Goolam Hoosein Somji were all arrayed in that suit 
as defendants, yet the adjudication of the issue which was raised 
on tlio rival contentions of the plaintiffs in that suit and the 
present second defendant, Q-oolam Hoosein, on one side, and the 
Bank on the other, was necessary as between the defendants in 
that suit for giving the appropriate relief to the plaintiffs therein.. 
Such an adjudication constituted ve% judicata between the 
.'. 'fJefendaiits in' that , suit';'- Eamehanim Naraycm v, Kara^an^ 

present second defendant, Goolam Hoosein, Soinjee, is, 
the previous suit. The first 
■ : ■ defendant, Pardesi Risen, is also bound because, though .lie was 
: not a party to that suit, yet lie claims under a title derived froiii^ 

, the second defendant, Goolam Hoosein, after suit No. 554 of 1903 
had been filed. That suit was brought on the 3rd of >Septeniber 
1903 whereas the sub-lease to the 1st defendant by the second 
defendant was executed on the 2nd of December 1903. The siib^ 
lease is void on the principle of Us feud em (see section 52 of the? 
Transfer of Property Act). I have, however, reconsidered the 
finding recorded by me on this issue in that suit and I see no 
imson whatever for coming to any other conclusion tha,-n that at 
which I arrived in that case. . The main argument of M,r. ilir’k- ^ 
Patrick, the first defendants Coiinse.!, in support of his contention, ■ 
that the Theatre is- not included in the mortgage is that it is not ■ 
specifically mentioned as part- of the - property mortgaged. The' 
-nmrtgage '(Exhibit' A) 'relates to two properties— ■(1) the hoiise.'iii 
; Bhaji' -Pala Street ' 'and. (2). the leasehold property ^at lPallda'iid,',' 

■' .Eoad,. which,, forms the subject-matter of the present suit. As 
'>t'O the:fornier, the mo,rtgage deed' 'describes it as follows:— 
Vt:'^tAlldhds-e the, several '-immoveable,^ first described In tlic Isfc 

scbediile heremider together with all buildings, fixtures^ tives, rigdits^easeiiieRt’';. 
.advantages, .and .apptirteBances.,whatsoever to the said, .premises. app.e1dn'll^Jng-l:a^' - 
with the same held or enjoyed or reputed as part thereof or apprateiianl ilierctf?, 
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and all tlio osfjatej, rigMjiifck, properfcv, interest, claim and demand ■ wlialsoever 
■ of them the mortgagors in, to, out of, or upon the same premises*’^ 

In the 1st Schedule to the deed' the same property is described 
as “all that piece of.Fazandari land together, with a messuage, 
tenement, or dwelling house thereon situate, etc/^ 

Mr. Kirkpatrick’s argument is that whereas as to the property 
aboveinentioned, the deed is specific in the mention of buildings 
and fixtures standing on the land, it is silent as to them when it 
deals with the leasehold property on Falkland Road, which is 
thus described :~ 

The immoveable property secondly described in the saidUst Schedule hereto 
and all other (if any) the promises comprised in and expressed to be demised 
by the hereinbefore mentioned Indenture of Lease with their appurtenances 
and all the estate of them the mortgagors in the same,” 

And in the Schedule it is described as all that piece or parcel 
of ground on which the New Victoria Theatre has been erected 
and is now standing/^ 

The omission of the words buildings and fixtures ” from the . 
description of this second property and their inclusion in the 
description of the first furnishes no doubt a point worthy of 
consideration in support of Mr. Kirkpatrick’s argument but it 
must be weighed with other considerations. 

Section 8 of the Transfer of Property Act provides s — 

LMess a different intention is expressed or necessarily implied, a transfer 
of property passes forthwith to the transferee all the interest which the trans* 
feror is then capable of passing in the property, and in the legal incidents 
thereof. 

Such incidents include, where the property is land, the easements annexed 
thereto, the rents and profits thereof accruing after the transfer, an^ all things 
attacked to the eartli,'^ 

According to the second clause of the section, the Theatre 
which stood on the land in dispute at the date of the mortgage 
^^and'was .known as the,.^^ New Victoria Theatre"’-must;as '.a thing'',, 
attached to the earth be treated as having passed to the mort- 
gagee unless a different intention ■ is- .' expressed or necessarily 

Since the date of the mortgage, the mortgagors have removed 
it and erected a new structure in its place, called the Elphinstone 
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« If, after the dafe of a mortgage, any accession is made to tlie mortgaged" 
property, the moitgagee, in the absence of a contract to the eontrarv , shall, for 
the purposes of the seourity, be entitled to snch accession.” 

Illustration (5) to the section is as follows : — 

'‘A mortgages a certain, plot of building land to B, and afterwards erects a 
house on the plot. Bor the pnrposes of his security B is entitled to the house 
as well as the plot.” 

The theatre, then, now standing on the land and erected after 
the execution of the mortgage, would be included in it, unless 
there was a contract to the contrary. The fact that the land 
mortgaged is a lease-hold is immaterial, for the Transfer of Pro- 
perty Act makes no distinction between free-hold and lease-hold 
property for the purposes of the rule of law embodied in the 
sections above quoted. In this respect the Act reproduces the 
English law, which is that all things which are an.nexed to the 
property mortgaged are part of the mortgage security and there- 
fore the deed need contain no mention of structures or fixtures, 
unless' a contrary intention can be collected from the deed: 
Soui/iport and Wesf LaneasMre SanJcinp Company v, T/mnpso?i^^\ 

The question, therefore, is, whether there is anything in the 
.deed (Exhibit A) from which a contrary intention can be 
collected. It is said, there is such intention apparent upon the 
face of the deed because buildings and fixtures are specifically 
mentioned with reference to the property on Bhaji Pala Street, 
whereas the deed is silent as to them with reference to the 
land now in dispute. But in judging of this contention we 
must have regard to the fact that the property in Ehaji Paia 
Street with the buildings, etc,, belonged absolutely to the mort- 
gagors, whereas the land at Falkland Road was held by them for 
a definite period under a lease, the object of which, judging from 
-its continued user, was to enable the mortgagors to use the land 
for the purpose.s of a theatre, And so it has been used ever since 
■it was let. The 2nd defendant admits in his deposition 
that at first there was. a mere shed on the land used as a t Jieatre 
called the Old Victoria Theatre. Subseqiientljr that shed was 
replaced by another structure- caUed the New Victoria Theatre; 
and since then again that structure has been enlarged and is called 
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■ the Elphmstone Thaatrer'^ mortgagors’ interest' in; ^the 'land' 
leased to them was to use it by erecting a structure for the 
purposes of a theatre. This continued user of the land shows 
that a structure standing for the time being on the land was never 
intended to ’be permanent^ that it could be from time to time 
changed^ removed; or enlarged for the better and beneficial enjoy- 
ment of the land leased. There was^ therefore^ no necessity for 
specifically mentioning the structure, which stood on the land as 
indicative of the interest of the mortgagors in it. That interest 
was to use the land leased by erecting a structure or structures on. 
it and occupying it. Now, the words in the mortgage-deed used 
with reference to this property are the immoveable property 
described in the schedule and all other (if any) premises with 
their appurtenances and all the estate of the mortgagors in the 
same.” The word ‘^appurtenances’’ has, as pointed out in Hill 
V. Grange^) and Thomas v. the meaning of ^' usually 

occupied/^ and would ineliide a structure' erected on a land for the 
purpOsSe of its enjoyment. Then the words/^ all the estate of the 
mortgagors in the same;’’ in the land, are sufficient to include the 
structure in question as the estate of the mortgagors in the land. 
The reason; then, why the words ^‘’buildings and fixtures ” were 
omitted from this portion of the deed is apparent. The property 
was lease-hold and enjoyed in a particular way. The structure 
standing on.it indicated the mode of enjoyment and the estate of 
the mortgagors in the land. In Flimmer v. Magor, etc*, of Weh 
lington^^^ it was held that, where laud 'was occupied by a person 
under a revocable license from the owner to use it for the pur- 
poses of a wharfinger and where that person was allowed by the 
owner to erect a jetty on the land, the license .ceased to be 
revocable and the person in question acquired estate or 
interest’’^ in the land. That was held, following Bamsde^i v. 

Now, if a right of that kind is an estate in land, 
equally so should be the right of a lessee to whom land was let for 
a definite period for the purpose of erecting a structure on it and 
using that structure for the beneficial enjoyment of the land. 
The right to , such erection is an estate in the land belonging to 

* (1) FlowaWlTO.. , <3) (1884)0 App.Cas. 690, 









1304*. the lessee. These considerations oiiiweigh whatever force might 
attach to Mr. Kiikpatrick^s argument based on the; omission, of 
^ V* the words buildings and fixtures from the description of the 

^ * property in dispute either in the body of the deed of mortgage 

itself or the schedule to it. 

I have dealt with this issue at greater length here than in 
my judgment in suit No. 554 of 1903^ because the 2nd defendant 
in addressing me cn this case plaintively urged that certain 
material points had not been brought to my notice at the hearing 
of that suit. Evidence has accordingly been given in this case to 
show’ that before the execution of the mortgage-deed (Exhibit A) 
the Bank of Bombay returned to the mortgagors the plan of the 
New Victoria Theatre, which at that time stood on this land, 
whereas the Bank retained with themselves all other papers 
relating to the land. The inference I am asked to draw from 
that circumstance is that the theatre was not intended to be 
included in the mortgage. The inference which, in my opinioHj 
should be drawn from the fact that the plan of the theatre -which 
then stood on the land was returned by the Bank to the 

i mortgagors is quite the reverse of that suggested by the 2nd 

defendant and by the 1st defendant's Counsel. If I am right in 
holding that no specific mention of the theatre as being included 
in the mortgage was made in the deed, because the theatre stood 
as indicative of the estate of the mortgagors in the land and was 
included in the -words the estate of the mortgagors in the saine’^ 
which are inserted in the description of the property in the deed, 
and that the structure was liable to be removed or enlarged for 
the purposes of the beneficial enjoyment of the land, it follows 
that there was no necessity for the mortgagee to retain the plan 
of the theatre as it then stood on the land. Of what use was it 
to the mortgagee to attach to the deed the plan of a structure 
^ -which might at any time, according to exigencies, be removed 
. and another substituted in its place, for the better and beneficial 
enjoyment of the land ? 

;th0;;third^' issue in- ■ thc'', affirmatiye* 

I now turn to the fourth issue, which is~w*het!ier the Bank 
^ _;'has assigned 'the mortgage to the 2nd pkmtifi Dwarkaiip, 

^ V': " Bharamsey, whether the said Dwarkadas is a kfd fie assign* 




01 the mortgage or only a nominee of Ahmeclbhoy Habibhoy, one 
of the directors of the Bank, and whether the said Ahinedblioy.is 
not^a necessary party to the suit,?- 

The assignment by the Bank to Dv/arkadas Dharamsey is 
proved by the deed (Exhibit B), dated the 14fth of January 1904. 
He has proved that he paid the Bank by a cheque drawn upon the 
national Bank with whom he has an account. His pass book 
showing his account with the National Bank has been put in 
(Exhibit 11) and it corroborates him. We have then afc the out- 
set this fact primA facie proved that the 2nd plaintiff has paid the 
Bank money which came from his pockets. Now^ what are the 
facts relied upon to show that he is only a nominee of Ahmed- 
bhoy ? Stated shortly, they are as follows Ahmedbhoy is a 
director of the Bank of Bombay. He knew all about the inten- 
tions of the Bank as regards the assignment of the mortgage. 
The 2nd defendant offered to buy the mortgage from the Bank 
but the offer was declined j one Eeadymoney thereafter made a 
similar offer with the same result. Shortly after Keadymoney’s 
offer, Dwarkadas Dharamsey wrote to the Bank a letter (Exhibit 
4)^ dated the 24th of November 1903^ offering to buy the mort- 
gage for Es. 42,000 — a sum less than that of the offer of the 2nd 
defendant or of Eeadymoney, The Bank accepted Dwarkadas^ 
offer on the 27th of November 1903; (Exhibit 10). 

We start, then, \vitli the fact that the Bank assigned the 
mortgage, which 'was for Rs, 52,000, to the 2nd plaintiff for 
Ess 42,000, after having rejected two higher offers. There is also 
the fact that the offer made by the 2nd plaintiff was just on the 
heels of Reaclyinoney^s. The 2nd plaintiff admits that he heard 
one day, while he had gone to the Bank as usual on business, 
that the Bank intended to assign the mortgage. He cannot say 
iromr.'wdiom he got theTnfjormation at-the Bank^but^he adniife:^ 
fhat he made . further ■ enquiries, of ' his intimate .friend , Abdula;:"; 
Hussein, a son-in-law of Ahmedbhoy Habibhoy, and that gentle- 
man informed him that the assignment could be had for Rs. 42,000 
and also that Eeadymoney had made an offers The 2ncl plaintiff 
learnt of the conditions and terms, of-' Eeadymoney^s offer from 
Abdulla# The 2iid plaintiff did notvloob into the papers relating 
to the' mortgaged properties before taking the assignment from , 
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the Bank; but; to quote his OAvn worcls^ took it in the dark; 
trusting to the business capacities o£ the .Bank of .Bombay/'^ 
Nor did hC; after the assignment^ look into the inortgage-cleed 
or the plans attached to it. He had one Inimli transaction of 
Rs. 25,000 with Alimedbhoy before the assignment — Ahmedbhoy 
liad accepted Jmndis indorsed by the 2nd plaintiff in favour 
and for the accommodation of Visram Ebrahim & Co. After 
the assignment the 2nd plaintiff has had many transactions with 
Ahmedbhoy; who has since then indorsed his Jmniis. The 2nd 
plaintiff admits : — ^^At the date of my assignment I was indebted 
to Alimedblioy to the extent of Rs. 55;000.^^' 

These are the facts culled from the 2nd plaintiff’s deposition, 
and upon them I am asked to hold that the 2nd plaintiff is a mere 
tool in the hands of his creditor^ Ahmedbhoy Hahiblioy; and that 
the latter, seeing that as a director of the Bank of Bombay he 
could not take the assignment of the mortgage in his own namC; 
put foiuvard the 2iid plaintiff; assisted him with information, and 
took the assignment in his name. I confess there is just an 
apparently suspicious look about some at all events of these facts. 
It is not clear why the Bank rejected the 2nd defendant’s and 
Eeadymoney’s ofiei's. The 2nd plaintiff’s asseveration that he 
liad no conversation whatever with Ahmedbhoy about this pro- 
perty may be true but there is the fact that he got his information 
and advice from Alimedbhoy’s son-in-law. That suggests the 
question— whence did the son-in-law get his information ? Then 
there is the fact that the 2nd plaintiff was indebted to Almied- 
bhoy at the date of the assignment. But; however suspicions all 
this may bC; I cannot act upon mere suspicion and hold that the 
liid plaintiff is a mere henumiddf for Ahmedbhoy in the face 
of the tact that the Bank dealt with and made the asffg'nmont to 
the 2nd plaintiff* and that the moneys paid to the Bank as 
consideration for the assignment came from funds held by the 
National Bank as belonging to him. It is suggested that those 
funds were in reality ^ those, which had come from Ahmedbhoy 
and reliance was placed by defendant’s Counsel, Mr. Kirkpatrick, 
upon the .fact admitted by. the, 2nd plaintiff that on or about 
th^ date of the assignment his -cash book • entries show that lie 
enough ,to' pay Es. 42,000 or Es« 4*0,000 to 
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the Bank,:' A'Bnfc tlie'SnclpM by liis pass book 

. that : on :4liese' days, he 'sent large^ sums .to the National Bank 
which are credited to his account and he has explained that 
these amounts could not be included in his daily balances 
because they were sent to the Bank.’ In * matters o£ this 
description/’^ say the Privy Council in Sreemanchnnder Dey 
w Gopaulolimuler OlmcTcefhnUyi^'^ it is essential to take 
care that the decision of the Court rests not upon suspicion^ but 
upon legal grounds^ established by legal testimony/^ There it 
was argued that the appellant must be held a dencUniddr because 
he was unable to give a satisfactory account^ nay might be 
supposed to have given a false account in part, to the manner 
ill which he became possessed of the money paid for the alleged 
lendmi purchase. That argument was disposed of by their 
Lordships in these words: — Their Lordships liave been much 
struck with the unsatisfactory character of the account given by 
the appellant of the manner in which he alleges he obtained the 
money, but we cannot help feeling, tliat it is an inquiry upon 
which it is not very difficult to suppose that the person who 
becomes tlie purchaser of an estate may be unwilling to give a 
very full statement. But this circumstances although it might 
excite doubt, is not a thing from which we can legitimately infer 
that the appellant was a bare trustee of the piircliase so made 
by himJ^ And then their Lordships farther remark If we 
were to take away mcn^s estates upon inferences derived from 
siicli cii’ciimstances as these, it would be impossible that any 
property could be safe/*^ 

My iindings, therefore, on issues Nos. 4 (a) and 4 (b) are 
that the 2iid plaintiff^ Dvvaikadas Dbaramsey, is a loml fide 
assignee of the mortgage (Exhibit A), who has acqumed a right to 
and interest in the property in dispute, including the Elphinstone 
Theatre, and that Ahmedbhoy Habibhoj^ is not a necessary party 
tO'Thev,suit,'. 

The next question is-““whether the plaintiff can eject defendant 
No, 1 or his lessor defendant No, 2 from this lease-hold property ,■ 
in view of the fact that both at the date of the plaintift^s 
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' ' AssigBiiiaiit ' date of the soifc the /teriii/of, tlie./lea 
(Exhibit No. 8) had expired and no fresh lease has yet been taken 
from the lessor ? The lease (Exhibit No. 8) under which the 
property was acquired by the 2iid defendant is dated the I4th of 
October 1892 and was for 15 years commencing froiii the 16tii of 
July 1888. It_, therefore, expired on the 15th of July 1903. But 
there is in it a covenant fou renewal for 10 years in favour of 
the lessee (the 2nd defendant), his heirs, executors, adminis- 
trators and assigns. Such a covenant has been held to run with 
the land : RoecL Bamford v. ; Simpson v. The 

mortgage-deed (Exhibit A) provides that, if the mortgagors commit 
default in obtaining the renewal, the mortgagee is entitled to 
obtain it. Further, the mortgage-deed entitled the mortgagee 
to enter into possession on non-payment of the mortgage 
amount upon demand within the period stipulated. That such 
a demand was made on the Srd of September 1900 by the Bank is 
proved by Exhibit D. It does not lie in the mouth of the mort- 
gagors and those claiming under them to say that they are 
entitled to retain possession merely because the old lease has 
expired and no fresh lease has been obtained. That is a ques- 
tion which the lessor may raise, but as between the mortgagors 
or their assignees and the mortgagees or tlieir assignees effect 
must be given to the terms of the mortgage-deed. Though the 
term of the old lease has expired, the mortgagors still hold 
possession with the right to obtain a fresh lease. Their posses- 
sion cannot bo said to be wrongful even as against the lessor. 
Had they obtained a fresh lease under the covenant in the old 
lease, it would have enured for the benefit of the mortgagee. 
Their possession, therefore, notwithstanding the absence of a 
fresh lease, must be regarded as coming from the same root as 
possession under a renewed lease. 

But the 1st defendant claims to be in possession of the 
theatre under a sub-lease dated the 2nd December 1903 from 
the 2nd defendant (Exhibit 12). I have already said that it 
is void as having been made pendente Hie. It is contended for 
the plaintiff that this sub- lease is a fraudulent and collusive 
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■traBsaGtioii;'' go^- up, for the purpose.'.-oE defeating, the iiiortgageets 
rigli.ts' , ■finder the nior.tga-gev'.' It is - nO' -doubt the case' , tiiat 
this- sub-lease is for ' three yearsj .'the longest peidod foiMdiicli 
..the-. 2iid' deiVuidaotiiias siibdet f o anyone, the previous .sub-., 

- leases ha\dng as, admittocl. I:)y that defendant^, for iiiiich 

shorter -' pe After the .sub-lease the 1st defendant 

has '-given ;t the 2nd defendant a power of attorney and the 
2nd V defendant has collected the rents and paid , the taxes. 
These a.re no doubt cuxiniistances suggestive of suspicion/ 
especially when they are coupled with the fact that the sub- 
lease came into existence just about the time the Bank declined 
to accept the 2iid defendant's olier to buy the ' mortgage. 
■But 'I do not think the evidence is cogent and clear enough to'' 
.justify: the inference of fraud mid collusion^ though there is this 
, to :.be ': Said that the '1st defendant -has not gone into the witness- 
box. to .'d-8iiy ibat the sub^ lease represents a sham and colourable 
transac'tioii; If/ is' not, however,' necessary to discuss .this 
question farther. Sven assuming the sub-lease to be a ho7id 
fide transaction, the law plainly is^ as waslmld in Keech w EciUf^ 
that the possession held by the mortgagor or tliose claiming 
under him until the mortgagee thinks lit to enter is, in the 
strictest sense, precarious and held at the mere will of the 
inortgagee.^^ r If a mortgagor left in possession grants a lease 
without the concnrreaee of the mortgagees, (and for this ., purpose 
,,itunak-es:iio.,di'Ser^ whether- -it is. an .equitable lease by -'an 
agreement under which possession is taken, or a legal lease by 
actual demise) the lessee has a precarious title, inasmuch as, 
although tlio lease is good as between himself and the mortgagor 
who granted it, the paramount title of the mortgagees may bo 
asserted against both of them (per Earl of SelbornCj L, 0., in 
CorleU V, Plowded^^). The 1st defendant’s sub-leaso is, tliere- 
i|ire,;-:hbfc,'^;bin Ihe: plaintiff,.'- . . But' it',-m .urged Iliat the.,Bank::. 

of Bombay, under whom the’ plaintifi claims, havi-ng'-ai-lowed- - the ' 
:lini';:l:lfhh'dant';fe-tsuMet':The:;the^tr0 
iiii|i:e:ttihgthawmg.';-'b,e:en,'i.tt:;th0:t^ual-;0ons?s0^^^ 
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Bankas agent or with the Bankas consent and. that the, 1st defencl-» 
ant acquired hiS' right' as ' a hond fide sub 'lessee. There is no 
evidence to show that the 2rid defendant acted as the Bankas 
agent or that the Bank even assented to the sub-letting by him 
in such a way as; to estop the Bank from asserting its rights 
under the mortgage against the sub-lessees. I cannot presume 
such agency or such assent from the mere' fact that the 2nd 
defendant was allowed to remain in possession and to sub-let* 
He was so allowed subject to the condition in the mortgage-deed 
thak if there should be demand for payment and the mortgagors 
should fail to pajq the Bank or its assignees should have the 
right to enter into possession. The mortgage-deed was register- 
ed and the 1st defendant must be treated as having had notice of 
its terms. As pointed out by Romer, L. d.;, in Ee'^mlds v. AsJihj 
Son^ ZimHedP it wmuld be very dangerous if anything like 
a general authority to the mortgagor to deal with or affect the 
mortgaged property could be implied from the mere fact that tlio 
mortgagee has not taken possession of it/' [His Lordship then 
recorded findings on the remaining issues.] 

Attorneys for the 'plaintiff :~Messr8, Craw/ordy Bmaruf Co. 
Attorneys for the defendants Fairh/a 

QAid Messrs. T/iakur('Im §' Co, 

.'s. A,. 

; , ,(0 [lOCBjlK.-B. Sfatp^ 

OPJCtINAL civil. 

Before Mr> Jiistiee T^ahji. 

HAJI SABOO SIDICK, oiiiGiKAi Plaintiff, t . ALLY MAIIO^iIEr) 
JAN MAH0ME1).AK-.D ■OTHERS,, OEiaiNAL Refehuants/^ 

Kutehi Memoufi— S uMssio%---Eindu Lam--Sons adminkterlng the 
of tJmr deceased father. 

Among the Kiitolii Memons, who aro governed by Hindu Law, tlie sous us 
heirs are entitled to tho estate of their deceased father, subject to tlio payment 
of lus debts. They arc, therefore, entitled to take possession of their lather s 
proxierty, to administer it, and to pay debts without being liable to accoimt to 
the Court otherwise than as heirs. 

Veerasohlca-raju v. FapiahiX) followed. 

0. 0* J. tmt No. 516 of 1903. 
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^ ^ .This ..was a -suit . brouglit by :Haji, Saboo Siclick/ for: the 
adiuinistratioii of ■ the property of' Jan Mahomed Haji Ahmeds, 
'who died on the 23rd April 1903, leaving behind him surviving 
,Hs widow (defendant 3) and two sons (defendants 1 and 2). 

W The plaintiff had lent Rs« 2^500 to the deceased on the 29th 
March 1903, for which the latter passed a promissory note in his' 
favour. 

The defendants Nos. 4 and 5 were joined as executors de 
torL Defendants Nos. 6 and 7, who were creditors of the de- 
ceased, Avere also joined for a similar reason. 

The plaintifi^s complaint Avas that immediately on the death 
of the said deceased all the defendants « . • . took posses- 

sion of the property of the deceased consisting of the stock in trade 
and goods in his shop and intermeddled with the same and began 
distributing the same among themseh^es and certain other cre- 
ditors of the deceased with Avhom they Avere on friendly terms 
AAuthont regard to and in fraud of the right of all the other cre- 
ditors of the deceased/^ He, therefore, prayed that the estate , 
of the deceased may be administered by the Court; that the 
defendants and each of them may be ordered to make full dis- 
covery of, and to account for, all the estate of the deceased come 
to the hands of the defendants or any of them and of their 
application of the same ; that a Receiver may be appointed of the 
estate of the said deceased Avith poAver to file suits to recover 
any property of the deceased Avrongfully disposed of by the 
defendants or any of them and to recoAmr the outstandings due 
to the deceased ; that the estate of the deceased when ascertained 
may be distributed between the plaintiff and the other creditors 
of the deceased according to their rights. 

Bavar and Bowndes^ for the plaintiff. 

Kanga and KJiaira^, for defendants 1 and 2. 

Scott (Advocate-General) and Strangman, for defendants 6 and 7. 

Tyabji, J.i—The plaintiff claims that the estate of the late Jan 
Mahomed Haji Ahmed may be administered by this Court and 
that the defendants and each of them may be ordered to make 

^:ilui:-:'''iisc0yery'..;:pi|::,;aid,::;^^^^ 
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their a]>p]icatioii of the same^ that) a Receiver be appointed of 
'the 'estate of . th^' .said' deceased^ with power . to lile siiits^ to 
'.recover: any. propert}!' of the deceased wrongfully disposed by the. 
clefeiidantSj or 'any of them; and t.o recover the outstandings 
cine to the deceased ; and that the estate of the deceased; when 
'ascertaiiied^ aiay be distributed* between the plaintiff’ and the 
other credi'iors of the deceased; for -costs of the suit and; for 
lurtlicr an:.l other reliefs. 

Toe suit is filed by one Haji Saboo Sidick,. a Menion Meicliant 
of BouibaV; originally against seven defendants. The 1st and 
2ad defendants are the sons of the deceased, the 3rd defendant 
is the widow of the deceased. The 4tli defendant is a broker; 
and it is sought to make him liable as executor Se soti tori. The 
5th defendant is a merchant; and he is made liable also as an 
executor ie mn iort. The 6th defendant is also a loerchant; and 
is sued because he has taken possession of certain property and 
also as executor de so% tort ; and the 7tli defendant is also sued in 
.'a: similar manner. 

The plaintiff Haji Saboo Sidick is a creditor of the deceased 
Haji Jan Mahomed on a promissory note of Rs» 2;500« Jaii; 
Mahoiiied died on the 23rd April 1903 : the date of Jan Mahomeers 
death; given in the plaint as being the 5th May 1903; is admitted 
by the plaintiff to be a mistake. 

The plaintiff complains that, immediately after the death of, 
Haji Jan Mahomed; the defendants took possession of all his 
property and his stock.' in trade; and. without any justification 
proceeded to deal with the property,. and proceeded to distribute 
the stock in trade and goods amoag the various creditors in ariy- 
way they liked, and not proportionately. The coiiteiitioii of thC'^ 
plaintiff in short is that this amounted to tort, on the part of the 
defendants, and that they all have rendered themselves liable as 
executors de son tort^ and that the goods, which have gone into 
th^ possession of the various creditors, should be brought back' 
and distributed among the various creditors rateably. 

On the other hand the defendants 6 and 7 claim that they 
were rightfully in possession of the goods as creditors* 

Now defendants 1 and, 2 are -the sons of the deceased, and the 
deceased, - being a KutcM ,Memoiiy with regard to inheritance his 
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fam by the roles o.£. inheritance' under the Ilinclii 

defendants. 1 -and 2' as' heirs were entitled do 
. ..tlie. estate , of . the deceased^ snbject; of course^ to the payment .of 
his; debts./ , 

;^;;D the deceased on two promissory 

;;';riotes of Rs® 2^500 eacL. ■ He says that he receivecb the goods, in 
■question^ in part satisfaction of his claim of Rs« 5,000 from the 
2iid de^endaiit^ and that he is entitled to retain these, goodsv' 
and that he is not liable to account for the goods^ or share the 
value, of the goods rateably with other creditors. The 7tli 
defendant Ebrahim Haji Haroon is creditor to the extent of 
Rs. 2j500 under a promissory note. His contention is similar to 
that of defendant 6. 

. ..Thq q^.u^ to me^. in spite of the time' 

taken in argument^, is a simple., one. The present suit is pro- ’ 
seeuted against defeniants Nos. 1, 2_, 6 and 7^ defendants 4 and 5 
having been disposed of by the previous nrder of this Court. 
The question is whether defendants 6 and 7 are boimd to bring 
into hotch-potch the goods they have taken away and share with 
the other creditors^ or can they retain them ? The provisions of 
the Indian Succession Act do not apply to the parties in the suit 
except so far as they may have been extended to them by the 
Probate, and Administration Act. The provisions as to executors, 
cle sou tori are not reproduced in the Probate and Administration 
Act, nor are the Hindus and Mahomedans bound to take out probate 
of the vdll of the deceased. It is quite clear that defendants 1 and 2^ 
being heirs^ w^ere entitled to take possession of the property^ 
to administer the property, and to pay debts without being 
liable to account to the Court otherwise than as heirs. This is 
quite clear from the ease of VeeTmoJchafajti v. the head^ 

;note in that Aase' being ■ 

fie iiiisectirGd creditors of a deceased .Hindu have no charge or lien on the 
inheritance. If payments are not ’ made by the heir rateably, it does not follow 
tiuit he lias failed to apply the assets duly. Every payment on account of a 
debt, is perfectly lawful, irrespective of its c:ffect npon the other creditors, and 
is a due application of tho assets w^ithin the meaning of section 252 of the Code 
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^ ; piis/EordsMp 'read portions' bearing on tMs. point: from, the 
judgment of Siibralimania Ayyar^ at page 796.] 

I entirely agree with the judgment I have read and I must 
liold that defendants 1 and 2; as sons and heirs of the deceased 
Jan Mahomed^ were entitled to pay the various creditors in the 
way they have done. The only question is whether there is any 
collusion* As to this there is not a scintilla of evidence^ except 
the mere suggestion of Mr, Davar, that there has been collusion^ 
but Mr, Davar^s suggestion is not supported by a tittle of 
evidence. 

Defendants 1 and 2, therefore^ being heirs^ and having carried 
on the business;^ were fully justified in their proceedings. 

As regards defendant 1; however, I must observe that he was 
separate from his father^ and beyond visiting the shop now and 
then he took no part in the proceedings complained of, and the 
allegations against him are entirely imsiipported. 

I hold that defendants 6 and 7 are not bound to account for 
the goods which they have received. They were given to them 
in satisfaction or part satisfaction of their claims and the plaintiff 
must pay their costs. 

Defendant 1 has not interfered and so the plaintiff must pay 
his costs of the contention against him. 

Defendant 2 has undoubtedly interfered but he was justified 
in doing what lie has done and the plaintiff must pay the costs 
of the issues raised against him also. 

The other defendants have been already discharged from 
attendance on this issue. 

Suit against defendants 6 and 7 must be dismissed, but defend- 
ants 1 and 2 will be retained and must account for whatever 
assets have come into their hands. : The decree against them will 
■ be that they are liable 'and must account for any assets that may 
have come into their hands. 

Attorneys for the plaintiff Mdgehw^ Gulabclmml 

Wadh. 

Attorneys for the defendants /. P. Badur^ Messrs, Soralji , 

cfc lekangir^ Messrs, Matuhhaiy Jamietram Maian^ Messrs^ 
Messrs, Little ^ and Messrs, Ardesldf^ Mmmsji^ 
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Before Mn J‘U&Uce Ohanclavarlcm\ 

In the mattee of the Land Acquisition Act, 

, In the m attes of GOVERNMENT and NANIT KOTHARE and othees. 
Bcmd Acquisition Aot^ I of 1894, sections 18 and 18— -Notice hjtli t Collector — 
Beferenceto Court — Construction of statute — Meaning oficord ^'immediately 

The provisions of the Land Acquisition Act for the compulsory acrjuiremoiit 
of private property are made for the iniblic benehtj and, in the case of such Acts, 

if upon words or expressions at all ambiguous it would seem that the balaiico 
of hardship or inconvenience wmiild bo strongly against the public on the one 
construction or strongly against a private person on another construction, 
it is consistent with alNsound principles to pay regard to that balance of incon- 
venience.'’ 

DixoNs casei^) followed. 

The word notice ” as used in clause (h) of the proviso to section IS of the 
Laud Acquisition Act, I of 1894, means notice whether immediate or not. 
The clause in o]^U 0 stion prescribes one of two periods of limitation for a party 
who has not accepted the Collector's award, viz., either six weeks from the date 
of the receipt of the Colleetor’s notice, whether immediate or not, or six months 
from the date of the av/avd: icliicJi&oef period shall first expire* 

Where a statute or written contract provides that a certain thing shall be 
done immediately,” regard must be had, in construing that .word, to the 
object of the statute or contract as the case may be, to the position of thcxmrtios, 
and to the purpose for which the Legislature or the parties to the contract intend 
that it shall be done immediately^ 

The conditions |)rescribed by section 18 of the Act arc the conditions to 
%vlucli the poiver of the Collector to make the reference is subject, and these 
conditions must be fulfilled before the Court can have jurisdiction to entertain 
tbc reference. 

Dixon Y, Caledonian B a ikmj/ reieued. to, Christie v. Bichardson^'^'^, 

Baieujh V. At/dnsof^) and In re the application of 8 JiesJirmma^^^i followed. 

^^^v'^SEBiRENCE .from tlie;0^ of Bombay, ;, 

The material facts in this case are fully set out in the judg« 

RaiJees (Acting Advocate-General), for Government : — We take 
a preliminary objection as to limitation. This is a ease coming 
under sulKseetioii {h) of section 18 of the Land Acquisition Act^ ^ 
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■'-1 of 1894,. ,Wa rely ''Upon the letfcer/d'at8d,;23rGlSepteiiibe 
froiir the' Oollecior 'to the claiman,ts^ attorBeys. which was received' 

' "Oil Saturday^ ■ 24tli '■ September, 1904; an.d, also the claimants^- 
attorneys^ letter^ dated 7th October 1904^ to the Oollector. 

.The claimants^ attorneys' expressly state that they will send in; 

, Their .formal re.quest under section 18 in due time. They do, so, 

, by tlieir letter of 9th November 1904^ Section 18, requires that' 
the application ' should be within six weeks. The six weeks in ' 
. tlie present case .expired on Saturday 5tli November lOOdy.and;,,, 
when that time has passed the claimants’ rights are gone., ThiS' 
reference^ being out of time, is a nullity, and the Court cannot go 
into the matter. 

the- ■ Municipal .'.Corporation of Bombay, supported 
the contentions of the Acting Advocate-GeneraL 

claimants : —If the case is as stated , 
''r'%^:'''C for Government it is hard on the claimants. The ; 

'award was. made on 19th September 1904 but, .notice was not 
given to us as contemplated by section 12 (^) of the Land AcquL: 
sition Act, 

;, ' . When .the award was .'made we were not present and mmeimfei: 
notice should have been given. Four days cannot be considered 
immediate/^ We submit, therefore, that %ve must have six 
months^ time within which to bring the matter to the notice of the 
Court, Our letter^ dated 7th October 1904^ to the Collector 
should also be considered. Is it not sufSciont notice under 
section IS ? That letter clearly states that the claimants do not 
accept the award, and we submit this ainoiints to an intimation ' 
of oor intention to refer the 'matter to Court, , The amo'iint;': of;^^ 
compenscation was the only matter in dispute and the letter of 
.the 7th .October 190'4' already, referred was siiflicieiit Botiee'to"", 
satisfy the co,oditions:'otf.sec'tion IS of the Land Acquisition AcL 
Our notice of the 9th November 1901 is only a more formal 
expression .of our previous intimation. We rely on section 6 of 
the Limitation Act and time must be deducted that was oeeiipiix! 
in obtaining a copy of the award; Goic/j) C/imd v. KmMi) 
Cimder(% QuraeJmr^a v. The' President of the Beljanm Town 
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Mmieipdiiies'^'^K Tlie word immediately cannot' mean 5 dajrs. 
The Collector cannot plead pressure of work because it is a 
duty imposed by Legislature. If notice under section 12 is not 
given then we a,re .entitled to sis months^ and no such notice^ we 
contend, .was given. 

Bailees j in reply The Court has suggested that the Collector 

has waived limitation by his letter, dated the 9th November 1904, 
As to this we say the Collector’s act is not a judicial act, he does not 
exercise judicial functions : Ezra v. Secretary of Slate for Li(Iia^^\ 
The letter of the 7th October 1904 relied on by the claimants is 
not the application contemplated by the Act ; uiorcover, they say 
in that very letter that they will make their application in dne 
time. This objection as to limitation is taken by us on behalf of 
Government and not the Collector, The Collector cannot waive 
either the right of Government or of the Municipality, 

As to the word immediately, it means as soon as one 
conveniently can ; Stroud’s Dictionary. Further, under section 
18 of the Land Acquisition Act even if the Collector waits four 
months his notice will bo good. The time in this case runs from 
the date of the receipt of the Collector’s notice : Starling’s 
Limitation Act, 4th Edii., p. 33. 

ChanijavahKxUI, J. .—This is a reference, made to this Court by 
the Collector of Bombay, under section 19 of the Land Acquisi- 
tion Act, 1894, upon the application of the executors of one 
Chanda Eamji deceased, hereinafter called the claimants, who 
coinplain that the Collector has by his award directed the 
payment of compensation, which is too low in respect of the 
compulsory acquisition by Government of certain land, situate 
at Hamdlwddb Dhobi TaMo, forming part of the deceased’s 
property.: 

A preliminary objection to the jurisdiction of the Court to 
hear the reference on the merits Jias been raised by the learned 
Advocate- General, Mr. Eaikes, on behalf of Government, and by 
Mr. Young on behalf of the Bombay Municipality, for whom 
Government have compulsority acquired the land under the 
^|bbvisl6hs■:' pfThb' ■ Act 

(1) {188 (} 8 Bonn 529. , <2) (1905) 32 Cal. C05. 
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That oljection^ shortly statech is that the written application 
of the chiiumnts requiring the Collector to make a rci'ercnco to 
the Court was made after tlio j^criod of limitation of weeks 
prescribed by tlie first part of clause (5) of the proviso to section 18 
'of the Act. 

It is comrnon ground between the parties tluit tJic clannants 
did not appear and were not represented Ijefore tlie Collector 
wdien ho made his award. 

The undisputed facts, upon whicli this prtdiminary objection 
to this reference is based, arc as follows : — 

The Collector made his award on the 19th of September 1904. 

On the 23rd of September 1904 the Collector addressed a 
letter to Messrs. Nanu Horrnusji, attorneys for the claimants, 
giving notice of his award. That letter was in tliese terms 

With referonee to the acquisition of tli8 above land I have the hoiiotir to 
infijnn you that I have made the following award in this matterj— 

Awabd. 

1 . The true area of the land is 638 sq, yards. 

ih Tlie compensation to be paid for this area is Eg, 10,172 together with 
leper cent, on this sum or Es. 2,275“ 12-9, in respect of compulsory aeqnisitiuin 
or a total of Es. 17,447-12-9. 

3. The whole of this amoiiut is payable to Bai Sakarbai, widow of iho laio 
Chanda Earn] i, Mr. Nanu Narayan ICcthorc, and Mj*. IIoruiiLsji hEundieni 
Ghichgur, as trustees of the will of tlio late Chanda 

This notice purported to be under sub-scction (2) of section 12 
of the Act. 

■■ Messrs. Nanu and Hormusji. received the notice on the l-Ith of,;,' 
Scj)tcmbor 1904, 

On the 7th October 1904 they addressed the following letier 
to the Collector 

:■ ‘tEeferriiig to your award L. E. A. 565, dated the 23rd day of Soptcnili'cr 
in regard to acquisition of the property belonging to tlie ertare of the iale 
Mr, Chanda Eaiiiji, situate at Hamdlwidi, Dliohi Tal-io, vre have i];e honour r,n 
belialf of oiir clients Messrs. Nairn Narayan Kotluire and Jlonunsji r.fnnvkcrji 
OldcligTir, the surviving executors of tho late Mr. Chanda Eainji. to state that 
they do not accept tho said avrard. 

We will send yon in duo time a formal request to refer Pae mattc?r bv 
tlio determination of the High Court of Judicature at Bombay under section IS 
of the Land Aeqaisition Act, 1894. • In t.he meantime we have to reaiiest you . 







to let lus iiavo a c(’.|)V ;'l' llio notes of your judgment. We will of course ]);iy tlic 
iisiiei copying fee®. 

One of tile executors B;ii Sakarbai, widow of the late Mr. Clianda Itamji, 
<]ied on or about fho 2nd day of February lOOi*, and Messrs. Xanu Xarayan 
-Ivotljarc and ii'onninji Mancliorji Cliicbgiir are tbe surviving executors and 
trustees of tire will of Mr. Ckincla Ilaiiiji. 

Wo bare to ]•'; quest you tlicrcfore to lei us know if you liavc any objection to 
our clicufts, {lie surviving executors and trustees, receiving undei’ protest tlie 
CO rnpoii 3 ; iti on a v.uirdcd d ’ 

On tlio 12trL of October 190,1 the Collector informed tiic 
claimants* attorneys that a copy of his judgment vrould be 
granted and that lie had no objection to their receiving under 
protest the award money as attorneys to tlic executors. 

On the 14tli October 190 Iq the attorneys wrote to the Collector 
that they would attend his office on the 21st of that month to 
receive the money and that they would receive it as alioriicys 
to the executors under protest/’ 

On the 9 til of November 1D01> i. after six weeks had expired 
from the date of the receipt by them of the Collector’s notice 
on the 24th of Septornbciq the claimants’ attorneys addressed 
the follovvdng letter to him : — ^ 

On beliaif of Messrs. Kauu Xamyan IChothare and Ilormusji IMuncliorji 
Chicbgur, the surviving executors of the last will of the late Chanda llandi, we 
liave the honour to r(3quost you under section 18 of the Land Acquisition Act 
tliot this matter be referred by you for the determination of the High Court, as 
our clients do not accept jthU* award on the ground that tho amount of conipen- 
satioii awarded is very low. They contend that such componsation ought to bo 
Es. (80,000) thiity thousajid and fiflcen per cent, on tho said sum in considera- 
tion of the compulsory nature of the acquisition*’^ 

Acting’ upon this the Collector has made the present reference 
under section 19 of the Act. 

Upon these facts, the learned Advocate-GeneraFs contention^ 
in support of his preliininaiy objcctioiL is that this letter of the 
9th of November 1904 requiring the Collector to make the refer- 
ence having been addressed to him after six weeks had expired 
from the receipt of his notice on the 24th of September^ the 
reference is nillra vires. 

Tbe learned Counsel^ Mr. D. D'^ Davar, who has appeared for 
tho claimants in support of the ref erehcey has three answers to 
the preliminary objection. 
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Firsts ho argues that the period of limitation of six weeks 
prescribed by the first part of clause {L) cf the proviso to section 
18 of the Act cannot apply here^ because the notice of his award 
given by the Collector to the claimants’ attorneys was not 
^"immediate notice^’ as required by sub-section (5) of section 12* 

After directing in sub-section (i) that the Collector’s award 
when made shall be filed in his ofSce, section 12, sub-section (2) 
of the Act proceeds as follows : — 

The Collector shall give immediate notice of his award to sneh of the persons 
interested as are not present personally or by their representatives when the 
award is made.” 

The next section which is material is section IS of the Act, 
It gives the party interested, who has not accepted the award, a 
right to require the Collector to make a reference to the Court; 
but it provides that the right must he exercised by the party 
■ within the period prescribed therein, within sis weeks of 

the receipt of the notice from the Collector under section 12, sub- 
section (2), or within six months from the date of the Collector’s 
award; whichever period shall first expire/*’ 

Now, on Mr, Davar’s construction, 'Hlie notice from the 
Collector under section 12, sub-section (2)/’ must mean the ^^im- 
mediate notice ” prescribed in that sub-scction. That, no doubt, 
is the natural or literal meaning of the words. It may fairly be 
argued that there is all the greater reason here why we should 
adhere to that meaning, because we arc construing a section 
which prescribes a period of limitation within which alone a 
party can assert a right conferred upon him by the Legislature 
and it is a canon of construction that statutes of limitation 
should be construed strictly. 

But there are difBcukies in the adoption of this literal con- 
struction which, I think; are unanswerable. 

In the first place, if the wmrd notice ” in clause {&) of the 
proviso to section IS be restricted to 'immediate notice;’ it 
must follow that the Collector has no power to give any but 
immediate notice and that a late notice is bad. And if a late 
notice is bad and inoperative, wdiat is the result? Does the 
award of the Collector become void and do all his proceedings 
become abortive . if no '' immediate notice ’’ is given by him as 
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directe l ill sub-secfcio:i (2) of secfeion 12 ? There is no express, 
provision in the Act stating that such shall be the result ol; a late 
notice. We have only to infer it* 

But before we draw such inference we must see whether the 
literal construction contended for by Mr. Davat and the effect 
which under the Act he seeks to impute to a late notice given 
by the Collector are consistent with the language and tenor 
of clause (b) of the proviso to section 18 and of the rest of 
the Act* 

Now^ according to clause (6) of the proviso to section 18^ 
every application, requiring the Collector to refer the matter 
for the determination of the Court, shall be made, in cases 
where the party interested, who has not accepted the award, 
^vas not present or represented before the Collector when the 
latter made his award, within six weeks of the receipt of the 
notice from the Collector under section 12, sub-section (2), or 
within six months from the date of the Collector's award, 
wJncJiever period slicdl first expire.'' I italicize the words ^Svhich- 
ever period shall first expire because they afford the real clue 
to the interpretation of the clause* The alternative period of 
^^six months from the date of the Collector^'s award can expire 
first, A before the other period of six weeks from the receipt of 
the Collector’s notice, only when that notice has been given four 
months after the date of the award. A notice given four months 
after that date can hardly be ‘^immediate notice.’’^ Nevertheless, 
that the clause in question does clearly contemplate the giving 
of such late notice and provide for the computation of the time 
of six weeks from its receipt for the purposes of limitation is 
obvious from the words whichever period shall fii’st expire/’ 
Those words would have to be struck out of the clause to restrict 
the word notice to an immediate notice. Those words 
obviously point to a late as well as to an immediate notice from 
the Collector : and that is the only meaning which can be 
attached to the word '' notice/’ occurring in the clause, con«- 

We have, then, in the language of clause (/>) of the proviso 
to section IS words used by the Legislature wliicli modify or 
control the language of sub-scctiou (5) of section 12, or, what is 
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perhaps more appropriate to which make clear tho intciiLion 
of the Legislature that a late notice may be given by tho Col- 
lector as well as an immediate notice. 

Why, then^ it may be asked, have the Legislature imposed 
upon the Collector the duty of giving immediate notice ’M.)y 
sub-section (S) of section 12 of the Act ? The answer to that is 
aflorded by the purpose and policy of the Land Acquisition Act. 

In construing that sub-section and section 18 it is^ I tlnnk^ a 
matter of prime importance to hear in mind that tho provisions 
of the Land Acquisition Act for tho compulsory acquirement of 
private property are made for public benefit and in the case of 
vsiich ActSj, as pointed out by Lord Selborno in Dixou/s case^^'^ 

if upon words or expressions at all ambiguous it would seem 
that the balance of hardship or inconvenience would bo strongly 
against tho public on the one constructio]]^ or strongly against a 
private person on anotlicr const nietioii, it is^ I tliiuk^ consistent 
with all sound principles to pay regard to that balance of 
inconvenience/^ 

If, cii the part of the Collector, there has been failure to give 
iininediate notice of his award, and if the party interested in 
the award has suffered prejudice thereby, no doubt tliat party 
would be entitled to insist that tlie notice should have beoii 

immediate.” But what prejudice can a claimant suflcr from 
the mere fact that the Collector has given him no iinmediuto 
notice ? Conceivably there can bo none. So far as tlio period of 
limitation, provided for in clause {b) of the proviso to section IS, 
goes, it is made to run from the date oi‘ tho receipt of tho 
notice from the Collector, in which case it is six weeks, or iroiu 
the date of the Collector’s award, in which case it is six moritlis, 
whichever period shall first expire. That means that in any 
case the proceedings shall be final aJtor six months from the 
date of the award. This evidently contemplates tliat a paiay 
interested should not sit quiet, wnritiog for the Collector’s notice 
or plead want of it, but should in any case liiniseif be vigilmit. 
The longer period of six months from the date of tlic award is 
given him as an alternative, where the Collector Inis not l)ecn 
himself prompt. The ^lateness of the notice cannot, therefore, 
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' a-ffect ' tlie ejuestion ;o£ limlfcatioB-j, .and no pTejudice can possibly 

arise to the claimant in respect thereof. ‘ 

It* this consideration is borne in mind it becomes plain that sub- 
. .section ; (S) of section 12 provides that - the Collector shall give^ 
innaediate notice solelj in the interests of the public with a view 
to ensaue that the compulsory acquisition shall be in all respects 
facilitated and completed without delajn When that siih-section 
directs that the Collector shall give immediate notice it docs 
nob confer a right upon the person to such notice so as to entitle 
him to say that a late notice is bad, but it imposes a duty upon 
the Collector, in the interests of the public^ to ensure prompt, 
vigorous action on his part for the speedy acquisition of the 
property and a speedy determination of all disputes. 

And this construction of the said sub-section is supported- 
by the exact position which the Collector occupies under the Act. 
As has been held by the Privy Council, adopting the view of 
the Calcutta High Court, in Ezra^s ecise^ ^ Collector, making 
an award under the Act, is agent of the Government, and 
acts in his admiuistrative capacity. If that is his position, as 
agent of the Government wdio represent the public, the Collector 
. acts for the public. The compulsory acquisition of land being 
necessary for the public benefit, when the Legislature sajs that 
ho shall give immediate notice it is intended that he shall 
act witliout delay and give immediate notice solely with a view 
to that benefit. If his notice is not immcdieite, it is the public 
that is inconvenienced ; the hardship is upon them. 

From these considerations it follows, in my opinion, that 
the word notice^'' as used in clause [h) of the proviso to section 
18 means notice, whether immediate or not. This construction 
brings all the material provisions into harmony vrith one 
another. The clause in question prescribes one of two periods of 
limitation for a party vvbo has not accepted the Collectorbs award 
—either six, weeks from the date of the receipt of the Collectors 
notice, whether immediate or not, or-six months from the date 
of the award ; toldchevef shall first; exjnre. These last 

WTjrds, wdiich I have italicized, show that the element of notice 
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ail ' ■■essential "iBgreclient, so to ' say^ ■ oty tbO ; two ;'alt6rnativ6 
periods, and such notice may be immediate or not. 

Supposing, however, that the construction which the claimants 
ia this case ask me to put on sub-section 2 of section 12 and 
clause (Ij) of section 18 is correct, and that the Collector was 
bound to give ^'immediate notice”, the further question is, 
whether the Collector’s notice here was not immediate because 
it was given five days after the award. 

Now, the word immediate has been construed by a Full 
Bench of this Court, consisting of Nanabhai Haridas, Birdwood 
find Jardine, JJ., in Li te the Ax^’^UecLiion of Sheshamma 
to mean as allowing a reasonable time for doing it/’ The 
test,” they say, is, whether under the circumstances, there was 
such unreasonable delay as would be inconsistent with wliat is 
meant by ^ immediate/ ” In The Queen v. Justices of 
Cockburn, C. J., pointed out:— It is impossible to lay down 
any hard and fast rule as to what is the meaning of the word 
^immediately ’ in all cases. The words 'forthwith’ and 
^ immediately ’ have the same moaning. They are stronger 
than the expression ' within a reasonable time ’ and imply 
prompt, vigorous action, without any delay, and whether there 
has been such action is a question of fact, having regard to the 
circumstances of the particular case/’ In Thomxson v. Gilson 
it was held that the word immediate ” meant with all 
convenient speed/’ In Pa^e v. Pearce^ Lord Alinger said : — 
When the Act says only that the Judge shall certify imme- 
diately after the trial, and does not more especially define the 
time, it must mean that it is sufficient if it be done witliiu a 
reasonable time/’ And Alderson B. said As it is to be 
assumed to be a reasonable and proper prima faciei it is for 
the party wdio complains of it to show that he took an un- 
reasonable time.” The result of these and other authorities 
(see Christie v. Richardson and Raleigh v. jltldnson'^^"^) is that 
where a statute or a written contract provides that a certain 

a) (1887) 12 Bom, 276. (4) (iSil) 8 M. & W. GIT at p. G79. 

m (1878) 4 Q. B. D. 469 at p. 471. (5) (1842) 30 M. & Wn 088. 

m (1841) S M. & W.’281, (o> (1840) 6 M, & W, G70 at p. G77. 
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fchiiig shall' be done .iiBiiiediately . we mnsfcj in .construing ' .that, 
worcij have regard to tlie object of the statute or contract tas th.e 
case may be^ to the position of .the parties^ and the purpose 
for which the Legislatiiro or the parties .intend that it shall be 
. done immediately. Applying that test here, what have we ?, 
The Gollector, as a public functionary, has several duties to 
discharge : the duty of making awards and taking proceedings 
under the Land Acquisition Act is only one of them. The 
exigencies of official business require that he should have some 
time before ho can give notice of his award after he has made 
it and there is no conceivable reason why a party interested 
in the Collector'’s award should have a notice instanter. 
Having regard to these circumstances I must decline to hold that 
the notice given here five days after the award had been made, 
was not immediate. 

That briiigs me to the second contention of the claimants, 
in answer to the preliminary objection raised for the Government 
and the Municipaiit}^ The claimants urge that their attorneys' 
letter of the 7th of October 1904 sufficiently complied •with 
the requirements of section 18 to bring this reference by the 
Collector within the period of limitation prescribed in clause (//) 
to the proviso of that section. 

Now, section 18 provides that any person interested, who, 
having not accepted the award, desires to have an adjudication 
of the claim by the Court, should, within the period of limitation 
prescribed in the proviso to the section, do certain things. First, 
ho must make a written application to the Collector. Secondly, 
that written application should require the Collector to refer 
the matter for the determination of the Court, whether the 
objection be to the measurement of the land, the amount of 
the compensation, the persons to whom it is payable or the 
apportionment of the compensation among the persons interested. 
Thirdly, such application shall state the grounds on which 
objection to the award is taken. 

These are the conditions prescribed by the Act for the right 
of the party to a reference by the Collector to ccme into existence. 
They are the conditions to which the power of the Collector to 
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which must be fulfilled before the Court can have jurisdiction 
to entertain the reference. 

Now, as was said by the Judicial Committee of the Privy 
Council in Nnsscnoanjee Pesto-yijce v, Metr }d?/7ioodeen Khan 
W nil lid Ileer Snclroodeen Klian Bahadoory wherever juris^ 
diction is given to a Court by an Act of Parliament, or by 
a Pmi 4 ulation in India (which has the same effect as an Act uf 
Parliament), and such jurisdiction is only given upon certain 
specified terms contained in the Regulation it>elf, it is a univer- 
sal principle that these terms must be complied with, in order 
to create and raise the jurisdiction, for if they be not complied 
with the jurisdiction docs not arise/*^ The same case is also 
authority for the proposition that the compliance need only bo 
substantial so as to be intelligible and clear/^ 

I turn now to the letter of the claimants^ attorneys, dated 
the 7th October PJOA which is relied upon by them as meet- 
ing the requirements of section 18^ to see vdiether its terms 
substantially comply with the conditions^, subject to which alone 
the Collector had power to make this reference. 

In the first place does it require the Collector to refer the 
matter for the Courtis determination ? The word require 
implies compulsion. It carries with it the idea that the written 
application should itself make it incumbent on the Collector to 
make a reference, Wliat is there in the terms of tliis letter 
imposing upon him the duty to refer ? It starts by ^^’Cying that 
the award is not accepted and then proceeds as follows 

Vfo will send yon in due tinie a formal request to refer tlio matter for the 
determination of the High Court of Judicature at Bombay uudor section IS of 
the Land Acquisition Act, 1894. In the meantime we liave to rerfuest you to 
let ns have a copy of the notes of your judgment.” 

Paraphrased into the plainest hingiiago and iiiiuerstooil hi 
iheir natural meaning, these words are only an intimation to the 
Ooliector of the claimants^ intention or determination to reouiro 
him thereafter to make the reference. True, they say such sub- 
sequent requirement or request will be formal. Tliut^ I tliink, 
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means wltli duo regard to the formalities prescribed in section 18, 
The question is^ does this letter by itself require the Collector 
to make the reference ? The test is this : What was the Collec- 
tor to understand when he received this letter ? Was he to 
URclerstand, when he received it^ that he was bound to act upon 
it and refer or rather that he should not act upon this letter but 
wait until another letter, wu’itten formalljq i. e., with due regard 
to the requirejnents of section IS, reaches him ? The latter is^ 
in my opinioiij the plain meaning. Nor can it with any show 
of reason be urged that what the claimants' attorneys meant by 
this letter of the 7th of October wnis that, os the letter to follow 
was only to be formal; this letter was in substance one which 
met the requirements of section 18 . That section prescribes 
certain formalities : and none of them; or at any rate nob the 
most important of them, has been observed in this letter of the 
7th of October. It is clear from the section that those form- 
alities are matters of substance and their observance is a condition 
precedent to the Collectors power of reference. 

First, there is no intimation in the letter whether the matter 
to be referred to the Court consists in an objection to the 
measurement of the land, the amount of the compensation; or 
the persons to whom it is paj^able. The Collector is left 
completely in the dark about it* It may be possible to 
gather from the terms of the letter; which refer to the death of 
the executrix and the survival of the two executors and express 
the "willingness of the latter to receive under protest the compen- 
sation awarded by the Collector; that there w^as no dispute as to 
the persons to whom the coinpensation was payable. But what 
about the measurement of the land or the amount of cornpensa- 
Tion,t' '''''d , 

J3at even supposing the letter' contained sufficient to en- 
able the Collector to infer that the objection to the award was 
only that the compensation awarded by him was too low, be- 
;b|use'':':dhe:^;: /expteped;:'’;. 'their .;':willingness :: :':.'tp' ■ . 'receive,:'" 
the award money under protest/^ section 18 "also requires 
that the application shall state the grounds on "which objection 

objection that the compensation awarded is too low. 
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I am of opinion, therefore, tliafc there was no substantial 
eompliance by the claimants with the conditions for a refer- 
ence, prescribed in section 18 of the Act; that the Collector 
had no power to make the reference and that it is tdim mres, 

33at, kstly, it is urged for the claimants that as the Divali 
holidays intervened they are entitled, under the provi- 
sions of the Indian Limitation Act, to a deduction of the tinie 
of those holidays from the six weeks^ period of limitation. It 
is a moot question whether the provisions of the Limitation 
Act apply to the special period of limitation prescribed in 
section IS of the Land Acquisition Act. This latter is a special 
Act and it would appear from a decision of this Court, in 
Gtiracliarf/a \\ The Presidenf} of the Bel gaum Toimi Mtmkiga^ 
litg^ that the provisions of the Limitation Act apply to 
special Acts. The Madras High Court has taken a different view : 
see Veerammu v. AhUah, Girija Nath v. Patani^ 
Nagendro v. Mathura. The decision in Gutacharga v. The 
Freddent of the Belgaum Toivn being a decision 

of a Division Bench of this Court is binding upon me sitting as a 
single j ndge. But even then ho w do the claimants bring their ease 
within the relief afforded by the Limitation Act? It is undis- 
puted that the Divali Iidlidays in 1901 fell on the 7th and Sth 
of Kovember. The period of six weeks from the receipt of the 
Collector's notice expired on Saturday the 5tli of November 1901 
and on that day the Collectors office was open. Even under the 
Limitation Act no deduction can be made under these circum- 
stances. Then it was said that the time occupied by the claimants^ 
attorneys in taking a copy of the Collector's judgment ought 
to be deducted from the six 'weeks. The answer to this is 
simple. The Land Acquisition Act mentions no sueli thing 
as a judgment of the Collector making an award under the Act. 
If the claimant objects to the award he ought to know vdiy he 
objects : the Collector^s reasons are not necessary for liis ob- 
jection. Further,- section - 12 n£ the Limitation Act, fiara. 4, 
which alone can possibly apply, speaks , of' a copy of the award 


a) (ISiS-l) 8 Bom. B29, ■ 
(3) (1893} IS Eatl. 9JL ^ 


,C3) ( 1889 ) 17 Cal 26S, 
G). (:891) 18 Cal. 868. 


Yoii.xxx,]: /: 

•— not, of tlie . Collector's, judginent---anfl the claimants here had a 
copy, of it in the Collector's notice of the 23rd of September. 

There was one' point, which in the course of argument at the 
Bar, suggested itself to me and I thought then that it might be of 
some weight in support of the validity of the reference. That 
point was that the Collector, whose position under the Land 
Acquisition Act, as held by the Privy Council in E^ra^s ease, 
already referred to, is that of an agent of Government, having 
made the reference, must be regarded as having waived his right 
or the right of his principals, the Government, to dispute that 
the reference was unauthorised and therefore illegal. But I 
have more carefully aveighed the point since and arrived at the 
conclusion that there is nothing in it. The Collector’s autho- 
rity to make the reference as an agent of Government is re- 
stricted by the statutory conditions prescribed in section 18. 
The claimants cannot plead ignorance of those conditions and 
the restricted nature of the Collectors authority. He can- 
not bind Government by stepping outside the limits of the 
power given by section 18. If he does step outside them, his 
action is illegal : and no waiver on bis part can atone for the 
failure of the claimant to fulfil the statutory conditions which 
the law required them to fulfil before their right to require 
the Collector to make a reference could come into existence. 

For all these reasons I am of opinion that the preliminary 
objection raised by the learned Advocate General, Mr. Raikes, is 
good and must be allowed. I dismiss the reference. No order 
'asTo'„.costs.': 

Mr, E, F. Nicholson, Government Solicitor, for Government. 

Messrs. Nanu ^ flormasji, Solicitors for claimants. 

3IeBsrs. Crawford, Brown cj" Go,, Solicitors for Mujiicipality. 
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KhoU Act {BomhcL'^ Act I of 1880), secUons 6, 7, S, 9, 11 
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Second appeal No. 570 of 1901. 

t The Klioti Act (Bombay Act I of ISSO), geetions 6, 7, 8, 9, 11 run as follows 

C. If an occupancy-right which is not transferable Otherwise than by inheritance^ 
has been so transferred, the actual holder of the land shall be deemed to be the 
tenant thereof, and if hej or his father, or other person from whom he inherits, has 
occupied or cultivated the land continuously from any time previous to the commeiicc- 
ment of the revenue year 1845*46, he shall have a right of occupancy therein ; 

Provided that, if the actual holder is in possession of the land as niortgageo or 
lessee merely, his occupation or cultivating shall, for the purpose of this section and 
of section 5, be deemed to bo the occupation or cultivating of the mnrtgagor or lessor, 
and that, if such mortgagor or lessor has a right of occupancy in the land, such right 
shall, notwithstanding the provisions of section 9, be subject to the mortgage lien or 
lease of the said mortgagee or lessee until the same is duly discharged or determined. 

7. Privileged occupants shall continue to hold their lands condirionally on the 
payment of the rent from time to time lawfully due by them to the khot or other 
person entitled to receive payment of ihe same. 

8. Tenants other than occupancy tenants shall continue to hold their lands subject 
to such terms and conditions as may have been, or may hereafter be, agreed upon 
between the Idict and themselves, and iii the absence of any such specific agreement 
sliall be Iield to bo yearly tenants liable to pay rent to the khot at the same rents as 
arc paid by occupancy tenants in the village in wdiich the lands held by them arc 
situate: Provided that the said rates shall not exceed the maxima prescribed in 
section 33, clause (c). 

9. The rights of khots, dharekaris and quasi-dbarekaris shall be heritable and 
transferable^ 

OccLipancy-tciiants^ rights shall be heritable, but shall nob be otherwise transicrable, 
unless ill any case the tenant proves that such right of transfer has been exercised in 
respect of the land in his occupancy, independentiy of the consent of the kiiot, at 
some time within the period of 30 years next previous to the commencement of the 
revenue year 1865-6^, or, unless in the case of an occupancy -right conferred by the 
khot under section 11, the khot grants such right of transfer of the samt'. 

11. It » hall be competent to the khot at any time to confer on any tenant the 
right of a privileged occupant of any class, or on a privileged occupant of one class, 
the right o£ a privileged occupant of a superior class : Frovided that the grant by 
the khot of any such right shall not aifecD any right of CtOTcrnmcnt in respect of 
the land which is the subject of such grant or of the trees or other forcst-produco 
of such land. 
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: Tliei’0 is no aiifelioritj for saying tliafc an oecupaiiey tenant^ wliose tenancy is 
not determined j forfeits liis tenancy hj parting. temporarily with.tlie possession 
• of ' liis land to anotlier witliout resigning the land as completely?’ as wonld be 
necessary, in the ease of privileged occupants of anotlier snb -class, to place the 
land at the disposal of the kliot And so long as his tenancy not determined, 
the land is not at the disposal of the khot. And .the khofc cannot claim to treat 
the person in possession, under a right derived from the oceiipauoy tenant, 
either as a trespasser or even as a yearly tenant; ' so long as the privileged 
occupant’s rights rejuain undetermined by resignation, lapse or duly certified 
forfeiture. 

Second appeal from the decision of Mahadeo Sliridliar Kiilkarni^ 
First Class Subordinate Jiidge^ A. at'RaUiagiri, conlirming 
the decree passed by J, M* Kale, Subordinate Judge of Saiigauio- 
shvar, at iJeorukh. 

b ...Siiit/ of- land by a khot from the occii-. 
pancy: tenant.' 

The lands in dispute were situate at Wasi, a khoti village, 
and stood in Government records in Yesa^s (defendant Mo. l^s) 
name as liis caltivatory holding or occupancy tenancies. Sakha* 
ram Gopai Garni (plaintifF) owned an anna share in the khoti : 
his share was partitioned off and was designated as Dhada 
No,. "4. The plaint lands were comprised in the plaintiff^s Dhada 
and ho vms thereioro entitled to all the rights possessed and 
enjoyed by a khot under the Khoti Act (Bombay Act I of 18S0) 
in respect to lands hehl by occupancy tenants. 

V In.l90,.0 Yesa, borrowed Rs..l5 from, the .'p.laintlff and.' hypo-’ 
thecated to him a moiety of the plaint lands by a deed (Exhibit 
11). Again T on the 6th January 1902, in consideration of the ^ 
:debi d,ue: ■:Uhde,r:;;E :ll'nn(i;;:for:..:a":fresh::, advance 
Yesa hypothecated to the plaintiff the whole of the disputed 
lands hj a registered deed (Exhibit 12) for Rs. 44. In the latter 
deed Yesa covenanted to deliver, possession of the lands to", 
{plaintiff in case of the default in payment of debt within the 
time stipulated for repayment of the loan, three years. The 
deed also contraned a covenant for realisation of the amount by 
sale of the hypothecated property. 
{^;;:{.:':;:But;'{W,ii'hin?'{4-5-:moht]iS{;bf:fhp;{:,3ate:--;:,cf-^^ 

the plaint lands to defendant No. 2, by a registered deed (Exhibit 
15) dated the 20th of April 1902, and put the mortgagee in actual 
possession* The consideration for this mortgage was Rs. 100 
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made up of Rs*. 5 paid in cash and Es. 95 being the amount: of 
antecedent debt. The mortgagee was to pay the khot^s dues. 

The plaintiff, as a landlord khot, brought the present suit for 
possession of the lands on the ground that Yesa by his own 
conduct lost his occupancy rights, and that the mortgage-deed 
(Exhibit 15) could not transfer any valid right to defendant 
No. 2 as against the plaintifl:. He prayed for recovery of posses- 
sion of the lands from defendant No. 2. 

It was contended on behalf of defendant No. 2 that the 
plaintiff granted the defendant No, 1 the right to mortgage the 
lands ; that accordingly the latter mortgaged the land to him 
with possession, and the plaintiff had no right to complain about 
it ; and that as defendant No. 1 got from the plaintiff himself the 
right which he did not originally possess, he was free to mortgage 
the lands to anybody. 

The Court of first instance found that the plaintiff did not 
grant to Yesa (defendant No. 1) the right to transfer the lands in 
dispute; that the mortgage-deed (Exhibit 15) executed in favour 
of defendant Nor 2 by defendant No. 1 was not passed with the 
plaintiff’s consent and knowledge ; that the plaintiff was not 
estopped from complaining about the mortgage-deed (Exhibit 15} ; 
and -that the occupancy rights of defendant No. 1 in the lands 
had become extinguished and the plaintiff was entitled to claim 
possession thereof. 

On appeal, these findings were confirmed by the lower 
appellate Court. 

The defendants appealed to the High Court, 

The appeal came up for disposal before Riisscil and Aston, JJ., 
when their Lordships sent down issues to the lower Court and 
wrote the following interlocutory judgment : 

think, having regard to the unsatisfactory state of 
evidence in this case, that we must remand it to the lower Court 
to find (1) whether the plaintiff had such knowledge of the niort-* 
gage to defendant 2 as to raise an estoppel against him (the 
plaintiff) ; (2) whether the conduct of the plaintiff in any and 
what respect was such as to induce defendant 2 to believe that 
the right of h'’ansfer was conceded to defendant 1 oi* tliat 
plaintiff waived his right to object to such tfansferd*^ 
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The lowei; appellafco Court found to these issues in the: 
.negative.., 

.. The' appeal ' then came up for disposal before Russell and 
Batty^ JX 

if. li» Modem, for the appellants (defendants) -The lower 
Court having decided the question of estoppel in favour of 
plaintifF, this Court has now to consider the reiiiairiing two 
questions^ viz,^ whether section 6 of the Khoti Act (Bom. Act I of 
1S80) does not entitle a mortgagee to retain possession until at least 
his lien for the mortgage amount is discharged^ and secondly^ 
even if the mortgage is invalid the plaintiff khot can , forfeit the 
land except under the circumstances specified in section 10 of the 
Khoti Act. We say that section 9 must be construed in conformity 
wdth section 6. The first clause of section 0 distinguishes 
bet'ween an actual holder and a holder who has occupied the 
land continuously from before 1815-46. The latter is given the 
occLipancy rights while the former would be an ordinary tenant^ 
who too cannot be evicted without proper notice. Clause 2 of 
the same section further lays down that if the actual holder 
happens to be a mortgagee or lessee, or if Iiis mortgagor is an 
occupancy tenantjie shall have a lien on the land until the mort- 
gage debt is discharged. If the mortgage is invalid the mortgagee 
may be prevented from recovering possession, but he cannot be 
ousted if already in possession, at least so long as his mortgagor 
or the real occupancy tenant lias no objection. The mortgagee 
has a right to retain possession until his lien for the mortgage 
amount is discharged. At the most he can be said to be in posses*- 
sion as an agent or on behalf of the occupancy tenant, and so 
long as the occupancy is not forfeited he cannot be ousted. In 
Bengal it has been held that a ryot having a right of occupancy 
cannot bo evicted merely because ho asserts a right of transfer 
or sells his right without giving up possession : SrisMeedhir 
Bistoas V. Midem Sirdar^'^'K As for forfeiture^ section 10 autho- 
rizes it only when the privileged occupant resigns the land, dies 
without heirs or fails to pay the rent. The section does not 
apply to a transfer by mortgage/ because in that case the 
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occupant does not resign the land or give up all bis rights. : The 
equity still remains with him. He may, forfeit his teiiancyj only 
in case of complete alienation such as sale : see Nagardas v. 
Qaiiu^^\ In case of a temporary transfer of possession there is 
no such resignation and hence there can be no forfeiture. The 
tenant still retains his occupancy right and the iiiortgagee may 
be said to cultivate the land on his behalf. The objection that if 
section 6 is interpreted in this way, section 9 is rendered prac- 
tically ineffective in cases of mortgages, is clearly groundless, 
because the section is intended to protect the khot against being 
saddled with an undesirable occupancy tenant for ever. Tempo- 
rary transferor sub-leases affect him in no way and are not 
meant to he barred. The argument that section 6 applies to 
mortgages before 1845 A. n., or at Iciist before 1880 A. D. when 
the Khoti Act came into operation, is also not tenable, because 
that is going against the plain meaning of the section, and 
importing things into the Act which are not expressly provided. 

B, A. Kluire for the respondent (plaintiff): — The khot is 
entitled to forfeit and recover possession of the land under 
section 9 of the Khoti Act. Section 6 of the Act applies only to 
mortgages before 1845, or at the most to mortgages before the' 
Khoti Act came into operation. To apply it to all mortgages 
would be practically to nullify section 9 so far as mortgages are 
concerned and thus defeat the object of legislature. The khot 
has a right to prevent a stranger stepping into the occupancy of 
the land without his consent. If a person advances monej^ on 
land which cannot he mortgaged, he does so at his own risk. If a 
tenant temsfers the occupancy against the express conditions of 
his tenancy, he is liable to forfeiture for breach of condition and 
the landlord can evict any trespasser who may bo found on tliC 
land. The tenant by mortgaging the land resigns Iiis occupancy 
and is therefore liable to forfeitime. 

Batty, J. : — In this appeal the question for decision is whotlier 
the respondent, being a separated sharer in the Khotki of Wasi, 
is. entitled to recover possession of certain land in which the first ' 
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(icfcndant liad admittedly oeciipancy rights^ but which that 
defeiidaiit had iiiortgaged .with possession to the 2nd defendant, 

' Both the iowei Courts found that the. 1st' defendant had no 
.right of transfer ill respect of the land in question. 

B.iit ill. second, appeal' to this Courts questions were raised as to 
whether the plaintiff had in any way estopped himself from 
disputing the validity of the mortgage, and the case was remanded 
to the lower Court for findings on the questions so raised. 

The lower Appellate Court has found on the issues formulated 
in the negative and in favour of the plaintiff. 

On the return of these findings, the 2nd defendant, the 
mortgagee-appellant, reverted to other questions of law left 
undecided at the time when the interlocutory order of this Court 
was issued. 

A decision on those questions would not have been necessary, 
liad it been found that the plaintiff was estopped from disputing 
the mortgage. They revive in consequence of the issues of fact 
having been determined in the plaintiff^s favour. 

These further questions, which Mr. Bodas now urges on behalf 
of the mortgagee, were raised in grounds 6, 7 and 8 of the memo, 
of appeal to this Court, which run as follows : — - 

G. Apart from the question of alienability, the plaintiff has 
no right to claim possession of the lands by forfeiture. 

7. The lower Courts erred in finding that the lands were 
forfeited and the reasons given to support the finding are wrong 
and mutually contradictory. 

8. The lower Court erred in ignoring the provision in section 
6 of the Khoti Act of 1880, 

Mr. Bodas urges that, under section 6 of the Khoti Act, 1880, 
his client as a mortgagee in possession is entitled to remain in 
occupation and cultivation of the land, and to have his occupation 
and cultivation deemed the occupation and cultivation of the 
mortgagor, the occupancy tenant, and that the occupancy right 
is subject to the lien of the mortgagee, until the same is dulj^ 
discharged. And he further urges that no power is given by the 
Act to the Khot to resume or recover possession of the land, save 
in the events specified in section 10 of that Act, none of which 
he contends have yet happened* 
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The Honourable Mr. Kharo on the other hand, on beliali of 
the Khot respondent^ contends that if section 6 is to be construed 
:::"as applying to such a case as t^he present^ the result; would be to 
render the provisions of section 9, prohibiting transfer, practically 
inoperative in the case of mortgages and Ieases~a result 
he urges, could not have been intended by the legislature. The 
alternative construction of section 6 which he suggests is that 
its operation is limited to cases arising for decision at the 
commencement of a survey settlement^ similar to those with 
which section 6 deals, that is^ as to rights acquired by continuous 
possession dating back from a time previous to 1815^ and found 
to exist at date of the settlement. It was, however, pointed out 
that the first part of section 6 and the proviso to the section are 
alike silent as to possession prior to 1845, and that if the section 
were only applicable at each successive settlement, the rights of 
mortgagees and lessees thereunder would depend on the mere 
contingency of their subsisting in the particular year of a settle- 
uient, a result which could hardly have been seriously intendecL 
Tlie Honourable Mr. Khare then somewhat modified his contention 
and argued that such privileges conferred on mortgagees and 
lessees of noii-transferable rights, were limited to transferees in 
possession at the date when the Act came into force : that the 
phrase has been so transferred indicates that only such trans« 
xers as had already been effected, were in eontomplation ; and that 
transfers, subsequently made, were left to the operation of 
section 9. The mortgagee in this case took therefore no title by 
the transfer and Mr. Kharo contends, a mere trespasser, and 
the Khot as superior holder can eject him. 

Several cases were cited in argument, but admittedly none of 
them turn upon the construction of section 6 et seq, of the Act. 

The discussion of any considerations which tliey may suggest 
by analogy or with reference to general principles, must be 
postponed to a study of the particular enactment whicli governs 
this case. 

The Act (Bombay Act I of 1880), as indicated in the preamble 
and in section 1 defining its extent, deals with villages held 
by Khots. But its interpretation clauses (section 8) mention 
another class of land-holders designated privileged occupants^ 
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This class consists of three sub-divisions. The first two are not 
tenants of the fvhot. The third sub-division^ with wdficli alone 
WG are concerned in this cose; consists of occupancy tenants 
who hold Khoti land with a right of occupancy; which right 
is common to all three sub-divisions. Their respective liabilities 
for rent are set forth in section 33 and their other liabilities in 
■section 36, 

The privilege common to the class and distinctive of it as a 
whole; is declared in section 7; and consists of the right to hold 
land conditionally on payment of rent lawfully due thereon. The 
circumstances by which the privilege is acquired and ascertained; 
are laid dowii in sections 5, 6 and 11. All these 3 su]>divisious 
arc within the definitioig in section 3 (11) of the Bombaj^ Land 
Revenue Code, 1879, of inferior holders^ and are included ac- 
cordingly ill those provisions of Part II of the Khoti Act which 
appear under the heading of inferior holders. Those provisions 
deal also with another class of inferior holders, separately treated 
in section 8 as tenants other than occupancy tenants. These are 
designated in the marginal note to that section as ordinary 
tenants. The essential distinctions between the two main classes,, 
privileged occupants and ordinary tenants, are to be found in 
sections 7 and 8. Those sections show that while in the first 
class (viz., privileged occupants) the continuance of the tenure is 
dependent solely on the fulfilment of obligations defined by and 
ascertained under the Act, the second class of ordinary tenants 
arc subject to terms settled by agreement or, in the absence of 
agreement; have only a yearly tenancy, on rents determined, 
subject to a specified maximum, by local usage. The last class 
of ordinary tenants come within the provisions of section 84 of 
the Bombay Land Revenue Code, 1879 , and their holdings arc 
terminable, therefore, by the three months^ notice therein 
prescribed. ■■ 

These very faniiliar and obvious distinctions, itris essential to 
:'bear' in ' applying the 'provisions of sections 9 and 6 ':tO'''' 

questions relating to the transfer' of Tights^ byrinferior. holders. 
The necessity for stating them ' at . length/ arises from the fact 
that they seem to have been overiooked in' the dower Oourts* 
Section 9 declares that the rights of the first two, sub-divisions of 
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privileged occupants (Dharekaries and quasi-Dharekaries) arc 
both heritable and transferable. 

As to the third sub-division, that of occupancy tenants, the 
language of the Act requires careful consideration with reference 
to the foregoing distinctions. 

It lays down that occupancy tenants' rights shall not be 
transferable otherwise than by inheritance, unless the right of 
transfer is established by circumstances found to have no 
existence in the present case. Those rights, as above shown, are 
the security of tenure on payment of statutory rent, which 
exempts them from liability (1) to enhanced rent and (2) to a 
determination of tenancy, by efflux of time or on notice given. 

It is these rights of exemption alone which section 9 declares 
to be noil-transferable, save by inheritance. 

The section is silent as to the rights of the second class of 
inferior holders, vii 2 ., ordinary tenants. That is to say, it docs 
not declare their tenancy rights to be equally non-transferable. 

Ill the absence of any provision, there is no reason why the 
ordincry tenancy rights should not be transferable. That they 
are transferable has indeed been judicially decided in SonsUet 
'AnVmliet Teli \\ VisJim Babaji 

The prohibition then is only as to the transfer of the occupancy 
right distinctive of an occupancy tenant^ and loaves untouched 
the right of ordinary tenancy. 

There is no prohibition to disable an occupancy tenant from 
conferring on another any rights which fall short of the occu- 
pancy right. The occupancy tenant can therefore, without 
iiifringiog section 9, allow another to enjoy such of his rights 
as involve no transfer of the permanent occupancy on the 
statutory rental. What he cannot give is his immimity from 
enhancement and ejectment on 3 months^ notice. Any attempt 
to transfer that is null and void. The transferee would, 
by section 9, be prevented from insisting on the transfer as 
conferring any such right on him as against the Khot. 

This is recognized in the case above cited, where it was said : 

In the case of an ordinary tenancy the Khot can at any time 
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:get rid of the tenantliy giving/liim notice : whereas if a transfer 
of an occnpanc}?' tenancy could be carried out against liis wisliesj 
he might be provided with a tenant whom he did not like and 
could not eject. A further reason for not recognizing the right 
of an occupancy tenant to alienate his special privilege is this^ 
that it would prejudice the Khot^s reversionary interest. For on 
the resignation by an occupancy tenant the land resigned is at the 
disposal of the Khot. 

But there is no reason for supposing that an occupancy tenant 
has less power of alienation than an ordinary tenant. And there- 
fore the transferee from an occupancy tenant would at the very 
least be entitled to claim that he had by the transfer obtained 
such rights as every ordinary tenant could give. But no ordinary 
tenancy, even in the absence of specific agreement, being 
terminable without the notice required by section 84 of the 
Bombay Land Revenue Code, the transferee from a tenant 
could in any ease insist on the benefit of that provision. It 
is not in the present case alleged that any such notice has been 
given by the plaintiff to the 2nd defendant. The plaintiff claims 
to eject the 2nd defendant as a mere trespasser, without any 
notice whatever. But the 2nd defendant is not a trespasser 
coming in without any colour of any legal right. He is at the 
least entitled to rely upon the right of a yearly tenant to notice, 
which right nothing in section 9 prevented the 1st defendant as 
occupancy tenant from conferring on him. 

If the premises above set forth be correct, the occupancy 
-tenant, defendant 1, could, so far as section 9 is concerned, 
confer on defendant 2 all his own rights short of an occupancy 
;tenant^s rights. 

But the plaint alleges that by reason of the unauthorized 
and illegal transfer, the occupancy rights of defendant 1 were 

^...piit.an end 

There is nothing in section 9 which entails this consequence. 
And it is necessary, therefore, to consult the other provisions of 
;,':the'' '-Act ' in '.order to see w.hether this/eonsequence follows. ThC; 
only otlier sections relating to the determination of an occupancy 
tenancy are sections 7 and 10. .The first of these ■ declares, tbc; 
continuance of the tenancy to be conditional upon payment of 
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•ibe, ■ I’enfc -f rom time to time lawfully clue* There is no allegation 
ill the plaint of any , default made Jn the fill filmeiit by : the 
;defenda^^^^^^ o! this condition* The' other .section (section 10) 
declares the land of a privileged occupant to be at the disposal 
of the Khot on the happening of one or other of three events 
therein specified, viz., resignation, lapse from failure of heirs or 
others entitled; and forfeiture certified by the Collector on failure 
to pay rent. 

. The plaint does not allege any one of these events to have 
happened. 

The plaint alleges transfer of possession, it is true. But 
there is no reason for supposing that transfer of possession 
is the same thing as resignation in the case of a privileged 
occupant any more than it would be in the case of an ordinary 
tenant. The case of SonusJiet^ above cited, shows that transfer 
of possession would not, of itself, operate as a surrender in the 
case of an ordinary tenancy otherwise undetermined. 

The word ‘ resignation ' is not defined in the Act. Its ordinary 
use as a legal term would imply the returning a fee by a vassal into 
the hands of a superior. There is no reason to suppose that it was 
intended to include such temporary relinquishment of personal 
cultivation in favour of another as might be made under section 
74 of the Bombay Land Revenue Code, a section which indeed is 
not applicable (section 39 of Bombay Act I of 1880) to Khoti 
villages. For the phrase is used in section 10 in connection with 
al! three sub-divisions of the class of privileged occupants, and the 
first two classes can indisputably transfer possession temporarily 
and even permanently without the land being thereby placed at 
the disposal of the Khot. The first defendant, so far from 
resigning, claims the right to hold the land at his own disposal, 
Avith power reserved to resume the actual possession. 

It has been suggested that the transfer AAmrked a forfeiture as 
a breach of the conditions of the tenure. But the only l:)roncli 
of the conditions declared in the Act to have that effect is failure 
to pay the rent, and even that must be followed by the Oollectorbs 
certificate. 

The Act attaches no consequence to a prohibited transfer but 
merely readers it abortive, null and void. It does not annihilate 



voh. XXX] BOMBAY ,:SMEiEs;' ^ . ^ . ; 

tilie.,occiipaiicy4en.ants’ 'And 'Unles^i' ■ they are otheinvise 

.deterriiiiied therefore; the land is not at the disposal otthe Kliot, 
and he has no right under sections 7, 9 and 10 to maintain ,, any 
objection except this, that the transferee cannot claim, for, him- 
self any ..permanent tenure on the fixed statutory rent. 

If the 2nd defendant, the mortgagee, depended solel}^ on the 
transfer from the 1st defendant, the occupancy tenant, of the 
occupancy rights, he would necessarily fail under the provisions 
of section 9. And this would be the case if the rights of the 1st 
defendant were determined on the happening of any of the 
events specified in section 10. But as long as those rights con- 
tinue, the 1 st defendant is not prevented by anything in section 
9 or any other pi 0 vision of the Act from disposing, at his will, 
of any rights which lie possesses other than those occupancy 
lights which are conferred by section 7, Thus, as decided in 
the ease of Sons/ieS v. Fa above cited, he can, as long as 
liis own tenancy is undetermined, gi^ant to another the right 
which is in him, but he cannot give a right whicli would sortive 
his own interest, so as to force upon the Khot a tenant claiming 
ill his, own right a |iermanent occupancy as against the Rhot, 
surviving after ' the rights of the transferor had deteiniiined. 
Section 11 reserves to the Khot alone the power to confer such 
rights iipo,n tenants. But no provision of the Act prevents any 
tenant of any class from aliowiog another person to cultivate in, 
his stead or to take the profits of - such cultivation ns long, ,as tlte 
tenancy subsists- " The line is drawn only, at the transfer of 
perpetual .tenant rights at fixed. rentS' by occupancy tenants who 
have not ae<;|uired the j-ight of transfer under section 9 or 
.■section 11. , , 

Thus apart from section 6 it appears to us, the mere occupa* 

' tion OF cultivating of n on-transferable land by a person who is 
not a tenant of the Khot, is insufllcient to place such land at the 
disposal of the Khot, if the occupation and cultivating be in the 
exercise of a right derived from any tenant whose tenancy is 
still subsisting, and it would be -but a question of academic 
interest to determine whether in section 6 the legislature intended 
only to provide for cases existing at date of the Act, For no 
other conseqiieneevS ivould in the present case result from holding 
B 3558—8 . ' : ' ' ' ■ , 
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that the rights of the parties were governed only by the other 
sections of the Act. Had section 6 been intended, however, to 
apply only to the state of things existing when the Act came 
into force, it would be reasonable to suppose that in lieu of the 
phrase “has been so transferred some such phrase would have 
been employed as “lias before the coming into force of this Act 
been so transferred/’ Moreover, the reference to the provisions 
of section 9 in the last paragraph of section 6, suggests that 
future mortgages and leases were in eontemplation. The first 
part of the section manifestly contemplates cases not being cases 
of mortgages or leases, in which the occupancy right no longer 
subsists in the person originally entitled thereto, and consequently 
the transferee having no right in the transferor to fall back 
upon, would not even be an ordinary tenant but for the special 
provision in the first sentence of the section. Hereditary 
occupadon by such a transferee is there declared to confer 
occupancy rights only if dating from a time previous to 184-5. 
The proviso in removing all doubt as to the right to occupation 
by a mortgagee or lessee, whose mortgagor’s or lessor’s tenancy is 
still subsisting, appears to have been deemed necessary to make 
it clear that the transferor could not repudiate the transfer in 
such cases as one beyond his powers aswestricted by section 9. 
It docs not validate, however, the survival of occupancy rights 
after the extinction of the transferor’s tenancy. For they would 
then be extinguished by section 10. It only declares that the 
lien or lease shall subsist so long as the occupimey rights of the 
transferor continue. There is nothing that suggests that these 
provisions only apply to mortgages and leases subsisting when 
the Act came into force. Had it been intended that snlisequent 
inortgages and leases should work a forfeiture in favour of the 
Khot, that intention W'ould, we think, have been clearly oxpressod. 
Moreover, such an intention would obviously be liable to frustra,- 
tiqigas nothing could prevent an occupancy tenant from givii|^: 
to another all the profits of the land which a mortgagee could 

To deal briefly with the cases cited in argument, A llalh Bai 
y. turns bn the language of a local Act and relates only 

tH asW) 1. All. 833. 
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,' to; transfer by sale in exeention of decree. . Narenim v*. 
deals with ,a section of a Bengal Act and different tenure. The 
transferor in that instance had abandoned the land after a sale 
in execution. The basis of the decision was the complete 
abandonment by out-and-out sale and it was recognized that 
sub-letting was allowable and did not determine the occupancy 
right (page 289). SruUeeciliuf v. Mndan^^^ turns on the same 
principle that the entire abandonment by out-and-out sale with 
possession transferred^ determines all occupancy rights ■where 
tliey are not transferable, but a sale asserting a transferable 
right unaccompanied by transfer! of possession was held not to 
entail liability to ejectment. Bhiram Ali v. Gopi also deals 
with the Bengal Tenancy Act, and relates to a sale, which 
necessarily involves the determination of all oociipancj^ rights in 
the person whose interest is sold. 

Of the Bombay cases Turmhottam v. KusIiidaB is one in 
which the occupancy right had been declared by the Collector to 
be forfeited, so that section 10 of the Act applied, and extinguished 
all pre-existing rights. That case followed Magardas v. 
in which the tenant had sold out-and-out, relinquishing possession, 
and thus had determined his tenancy altogether. 

In BaUatraya v. ali the cases above cited were con- 

sidered, and section 9 was held to invalidate execution sales of 
occupancy rights as property over which or the profits of which 
the judgment-debtor had no disposing power which he could 
exercise for his own benefit. This clearly does not affect the 
transfer of rights not extending to the non-transferable privilege 
of permanent occupancy on a statutory rent. The case of 
Somhet v. has already been discussed as showing that 

a transfer of a right to an ordinary tenancy is not prohibited — 
a doctrine in accordance with Narendra v. Ishcm {vide BU2yra). 
The result is that there is no authority for saying that an 
occupancy tenant, wdiose tenancy is not determined, forfeits his 
tenancy by parting temporarily with the possession of his land 

(2) (18S3) 9 Cal. 648. (5) (1891) P, J*. p. 107. 

m (1S97) 24 Cal. 355. («> (1898) P. J. p. 378. 
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to: w land as completely as would be 

of privileged occupants of another sub- 
class, to place tlie land at the disposal , of , the Kliot* .. 

And so long as his tenancy is not. determined, the land is not 
at the disposal of the Khot. And the Khot cannot claim to'.treat 
the person in possession under a right derived from the oGcnpancy 
tenant, either as a trespasser or even as a yearly tenant, so long 
as the privileged occupants ■ rights remain iindeterniined liy 
resignation, lapse or duly certified forfeiture. 

The utmost, therefore, to which, .the plaintiff ..Khot.. -is ■ in' thiS:' 
case entitled, is, we think, a declaration that no oeciipaney 
tenant's rights in the land in question have been transferred by 
the first defendant to the second defendant* In the circumstances 
bnf lids 'case, having failed to establish 

their contentions to the full, we should leave the parties to bear 
their own costs. 

Decree aeoordingh^. 

OEIGINAL CIVIL. 

Before Mr. Jicstice Qhmidcivarlcar> 

ABBOOL HOOSEIN MULLA and anotheb, FLAiN.TiFFs,h». ,G00M 
, ' '/..HOOSEIN ALLY-'Anb aistothee, Defendants*^' 

Indian Eegutration Act (III of 1877), sees. 17, 18 clauses {d) and (/), 21, 24 
and 77 — Transfer of Froperty Act (I V GflQQ2i% secs, 6, 19 and 21 — Indian 
r Succession Act ( Ai of 1865) f see, 107'-«-I)ocument loJwrelg a Malmmecl-m ^ 
daughter reUnepdshed her right of inheritance to her fathers property 
Eegist ration — Refused to register on the ground that the document did not 
contain f>nfficient description of propeHy — Discretion of Epjlstrar—Juris- 
. diction of Civil Court-^Vested or contmgent interest— Bpes SMGcessmm~^ 
Alteration not affecting the legal effect of the contract, 

A Mahomedan daughter executed in favour of her father a docuinout nucler 
which, in consideration of her receiving Us. 9,000, she relinquishul her right cx 
inheritance to the father’s' property and also to certain ornaments directed to 
be given to her by her mother. The document was presented for registration 
to the feub-j.*.u'gistrar, who accepted the registration fee, v^hicli vras endorsed on 
the document, and .subsequently refused to register the document on the ground 
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tliat its es(3eut:()ii was de-.iiecl and tli at 'it did not contain sirfiicient description 
of the; immoveabie property to wliich it related — sections 35 and 21 of tlie 
Eegistration Act {III of 1877}. On appeal to the Registrar, lie held that the 
execution of the document was pjroved, but refused registriitioii cii the gToiincl 
that the proYisions of section 21 had not been complied with. Tliereiipon a suit 
liaviiig" ])een filed under section 77 of the Eegistration Acfc^ (III of 1877) for a 
decree directing registratioii of the docuinent, ’ ' ■ 

- Meid^ allowing the claim, that section 21 of the Eegistratioii Act (III 
of 1877) did not apply. The document could not be treated as relating to pro-' 
pert}^ because it related to mere heirship : much less. could it relate to inimoTe- 
able property capable of being described and identified. Supposing that section. 
21 was applicablo and that the document related to immoveable property, thou, 
tlio conditions of the section were satisfied, because under the document tho 
e^iecutant gave up her, right of inheritance to such of her father’s immoveable 
property as he might leave on his cleathj and that this is not only a suincient but 
the only description that could be given of the property. 

Seldf further, that the document did not fall 'within the category of any of 
the documents mentioned in section 17 of the Registration Act (III of 1877). 
It fell •within clauses (d) and (/) of section 18 of the Act. It fell within 
clause (cf) of section IS because there was a release by the executant of ber 
right to certain ornaments to v/hich she had a present right. It fell within 
clause (/) because it was a document under which the executant agreed to release 
her right as heir to her father and that belonged to a class of documents not 
mentioned in section 17 and not falling within the preceding clauses cf sec- 
tion 18. 

' Where a Sub -Registrar or Registrar receives a document and the registration 
fee, and endorses the payment on the document and issues a commission for 
taking evidence, he must he regarded as having exercised his discretion under 
section 21 of the Registration Act (HI of 1877) and accepted the document 
for registration. But even if there was at first no acceptance under that sec- 
tion, that being a matter in liis discretion, the Court cannot, under section 77 of 
the Act, question the subsequent exercise of such discretion. The discretion 
under section 21 arises where a non-testamentary document relates to immove- 
able property Where it does not so relate, the' section cannot apply and tlie 
discretion caniiot arise. It is open for a Civil Court to inquire into such 
question ill a suit under section 77 of the Act. 

The right of a son or daughter or other heir, of a' person to Inherit his pro- 
perty is not an estate in reoiaiiider or in reversioii in ' imnioveable property or 
an estate otherwise deferred in enjoyment. It is neither a vested nor a contin- 
gent right. It docs 'not come within the definitions of ‘^a vested interest ” in 
section 10 of the Transfer of Property Act (lY of 1882), or of ‘S contingent 
interest ” in section 21 of the .Act and section 107 of the Indian Succession Act 
(X <)f iSG5). Bo far from being a vested or a contingent right, or a right in 
presoiit or 'ill future, it is, in the language of clause (&) of section 6 of the Trans- 
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fer of Property Act (I V of 1832), the chance of an iieir- apparent succeeding to 
an estate ” or a mere possibility of succession which cannot be transferred. 

A mere sjpes suGcesBW'iiis is unknown to, and not I’ecognized by? Mahomedaii' 
Law. 

An alteration to be material for the purpose of registration must affect the 
legal effect of the contract so as to make it cease to be the same instrument. 

One Kalimuddin Amiruddin, who was a resident of Camhay, 
outside British was possessed of considerable immoveable 

properties both at Bombay and Cambay. He died on the 25tli 
Jmie 1900, leaving him surviving two sons, Abdool Husein Alulla 
and Abdullabhai Mnlla, and a daughter Fatmaboo. Before the 
death of Kalimuddin, Fatmaboo, by a document dated the 25th 
October 1895, in consideration of Rs. 9,000 to be paid to her by 
Kalimnddin, renounced and released in his favour all her claims 
to the estate of the said Kalimuddiii, moveable and immoveable, 
and also aU her claims to certain ornaments which had been 
directed to be given to her by her mother, and she agreed by the 
said writing that, subject to her claim for the said sum of 
Rs. 9,000, Kalimuddin was at liberty to give his property to his 
other heirs. The document ran as follows : 

To Mulla Kalimuddin Amiruddin, residing at Horward in Cambay. Written 
by Fatmaboo Kaliinuddin, wife of Gulam Hoosoiii Abdulla, reskliug as aforesaid. 
To wit: you are my father. Besides myselE you have two sons. As io 
whatever immoveable and moveable property (and) elfecti there are belongiog to 
you at Cambay, Bombay and Bakkha and Bassein and other places, and the same 
being hereafter increased or decreased during your life-time, as to what properties 
there may be at your death therein I have a sharo by v/ay of inheritanco 
according to the Mahomedau Law. And my mother directed (certain) orna- 
ments to be given (to me). You having by the following agreement agreed to 
give me Ks. 9,000, namely, nine thousand of the Bombay currency in lieu of 
(or for) my whole share including that claim, have from this day credited (the 
same) to my account. Therefore I relinquish all my right (or) claim in respect 
of that raham (sum of money) and give this release in writing and acknow- 
ledge that I have no right or claim at all to W’-hatever property there maybe at 
jour death in this or in any other country wherever (the same may bs) 

situated.' , Having , fixed only :■ the:/ aboyementioned s'tm in respect of all /^iiiy 
rights I have caused (the same) to be credited and I am to take only that under 
the following agreement. 

You can give ycur heirs your property along with the burden of the luoneys 
inexitiu!.ed in Ihc above release, that is to say, whoever may become your heirs 
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are to er.joj your property after discharging tlie burden of tlie aboveuieBtioued 
sxini,, that is to Ray, your heirs the persons ta king your prcperty are hound to 
par the abovemeiitioned sum. 

The said clocuiiient was execaited at Cambay and remained 
i-bere 'Until .December 190 i. 

Fatmaboo during the life-time of her father and also after his 
death insisted on the performance of the aforesaid agreement 
and exacted payments from the deceased^ and after his death 
from her brothers, to the extent of Rs. 4,651-7-0, but she subse- 
quently repudiated the said transaction and filed a suit, No. 830 
of 1904, in the High Court of Bombay against her brothers for 
a share in the estate of the deceased, relying on the fact that the 
said document had not been registered. Her brothers (defend- 
ants in the said suit) brought the said document to Bombay in 
December 1904, and on the 12th January 1905 they- presented 
it for registration in the office of the Sub-Registrar of Bombay, 
who accepted it on receipt of the registration fee which was 
endorsed on the document. As the said document did not contain 
a full description of the immoveable properties left by the 
deceased Kaiimudclin, a description of those properties was added 
to it in the form of a schedule before the document was lodged 
for registration. The Sub-Registrar issued a commission to take 
the evidence of Fatmaboo at Cambay, but in the meanwhile she 
having come to Bombay the commission was returned unexecuted. 
The Sub-Registrar, thereupon, refused registration on the ground 
that the non-appearance of Fatmaboo amounted to a denial of 
the execution of the document, and that the document did not 
comply with the requirements of section 21 of the Registration 
Act, inasmuch as it did not contain a description of immoveable 
property sufficient to identify the same. Fatmaboo’s brothers, 
thereupon, appealed to the Registrar, who ordered the commission 
to re-issuo to Cambay for the examination of Fatmaboo, but she 
did not attend the commission and died on the 25th April 1905, 
leaving her surviving her husband Goolam Hoosein and her son 
Shamsiiddin Goolam Hoosein, her heirs according to Mahomedan 
Law. The last named two persons were examined before the 
commission and they denied knowledge of the execution of the 
document by Fatmaboo and stated that the schedule thereto was 
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ackled after il'ieallogcd^excci^^^^ 'The question of the registra- 
tioa of dhe clocnnient then ■came before the Begistrar^ wlio^ after' 
hearing the parties, refused to register it on the ground that it 
did not comply with the provisions of seefcicii 21 of the Segistra- 
tion Act, The ' plaintiffs; thereupon, brought the present suit 
against Goolarn Hoosein and his son Shamsncldin prayings -infer 
a:ia, that it may be ordered that the said doeiinient may bo 
registered in the office of the Sub-Registrar or Registrar within 


thirty days of the passing of the decree in the suit. 

The defendants answered that they had no personal knowledge 
of the execution by Fatmaboo of the docinnent in suit ; that the 
document did not remain at Cambay , as allefged in the plaint 
and it was brought to Bombay on several occasions before 
December 1904 ; that it was void and inoperative and; therefore, 
not binding on the defendants,* that the plaintiffs tampered with 
the document by subsequently adding to it a schedule of the 
property ; and that under the circumstances of the ease tlio 
registration of the document was properly refused. 

Raihes with Stremgman appeared for the plaintifts. 

Scoii} (Advocate Gfencral) wuth Bavar appeared for the defend- 
ants. 

Chanda vAHKAii; J. :-«^This is a suit brought by the two plaint”* 
iffs, Abdool Hoosein Mulla Kalimuddin and his brother; A bd id la- 
bliai, under section 77 of the Indian Registration Acf, for a 
decree directing a Giijerathi document, alleged to have been 
executed by their sister Fatmaboo on the 25th of Octolcr 1S95 
at Cambay, to be registered in the office of the Sub-Registrar of 
Bombay, the Registrar having refused to order its registration 
. Fatmaboo having died, the suit has been brought against her 
husband and son, the first and tho second defendant respect- 

The plaintifis^ father,' Kalimuddin, was a resident of Cambay 
outside British India but he , owned several irnmo\-eable pro** 
perties in Bombay as well as in, Cambay. It is alleged by the 
plaintiffs. that, on the 25th of October 1895, their sister Fatmaboo 
executed in favour of Theiiy father and themselves a Gujerathi 
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writings wliereby she relinquished her -right of inheritance to the 
fatlier^s property in consideration of -receiving from him a siiiii 
of \Rs« 9j000 ; that the said document remained at Cambay from 
the date 01 execution until December 1904^ when, for -the fust 
time it ■' was brought to IBombay in consequence of Fatmaboo 
having filed against the plaintiffs -Suit No. 830 of 1904. in 'this 
Court; that the plaintiffs^ having been then advised that, it re- 
quired registration, presented it for - registration at the Sub- 
Regis'traris office on the 12th of. January 1905 ; that on ^the' 23rd 
of June 1905 the -S'lib-Registrar refused registration ; and that 
tliej^ then appealed to the Registrar^- who^ lioweveiq upheld -the 

■Sub“Registraris order on the 23rd of June- 190.5* .. , v 

The defendants in their written statement plead,- hiter^ fdiap 
that the document was brought to Bombay several times before 
'Decernber 1904 ; they deny personal knowledge of its execution 
by Fatmaboo ; they allege that, before presentation to the Sub- 
Eegistrar, the, plaintiffs materially altered the document by ., add-, 
ing to it a schedule containing a description of the property 
■which the. document purported to affect. 

■ The first question in the suit— whether . 'the document, which 
is marked Ex* C, was executed by Fatmaboo —ceased at the 
■outset of the trial do. be a point in controversy between the 
parties. The learned Advocate Generab for the defendants, ad- 
mitted the execution of the document except the schedule to it 
appearing as a footnote. Mr. R-aikes, for the plaintiffs, on the 
Ollier hand, admitted that Fatmaboo had nothing to do with the 
schedule, and that it had been inserted by the first plaintiff just 
before the presentation of the document for registration. What 
in law is the effect of this insertion on the question of registra- 
tion is one of the points raised in the suit and that I will deal 
.with- presently. ■ ^ In-tliC' meantime .1- reco'rd my 't, finding-,, on Ihe,, 
first issue in these terms : — ‘The document mentioned in the plaint, 
except the: sched'ule contaiiii.ng a" deseription..,of:;th 0 property," was,,'' 
executed by Fatmaboo. • ■ ■ 

That brings me to the next question, wdiether or not the docu- 
iiieiit “was, as required by clause (5) of section 25 of the Indian 
Registration Act, presented for registration within fou 3 : months 
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Mr. Raikes, for the piaintiSs, has urged that, having regard 
to the fact that both the Sub-Registrar and the Registrar were 
satisfied upon the evidence before them that the document had 
first arrived in British India within four months or its presenta- 
tion, the Court ought to start with a presumption in favour of 
the plaintiffs in that respect and hold to it unless the defendants 
rebutted it by satisfactory evidence. Having regard to the 
decision of Farran, 0. J., and Strachey, J., in Tnlloehehanrl v. 
Goktilb7toy^^\ Mr. Raikes might have gone further and urged that 
where once a Sub-Registrar or Registrar has exercised his discre- 
tion under section 24 of the Act and accepted a document for 
registration, though subsequently he refuses to register it, the 
Court, in a suit under section 77, has no power to enquire into 
the propriety of his findings and direction. In TullockehancVs 
case the document was presented for registration on the expira- 
tion of four months from the date of its execution. Section 24, 
therefore, applied. The Sub-Registrar, however, accepted the 
document for registration without enquiring whether the non- 
presentation of it within the four months was owing to urgent 
necessity or unavoidable accident, as required by section 24. 
Subsequently, registration was refused by him on other grounds. 
Farran, 0. J., in deliveringjudgment, said : — “ We agree, however, 
with the ruling in Burg a Singh v. Mathura Bas^^\ that when a 
Registrar has made a direction under section 24 that a document 
shall be accepted for registration, the Court cannot inquire, under 
sections 77 and 74, into the propriety of that direction. If it finds 
that a direction has been given by the Registi-ar, it will assume that 
the Registrar gave the direction on grounds which seemed to him 
to be sufiicient.^'‘®' This was said of section 24. In the present case 
we are concerned with section 25, which also deals wdth “'accept- 
ance for registration ” and occurs in the same Part. The same 
reasoning ought to apply. However, I will assume that the Court’s 
jurisdiction to pass a decree directing registration depends upon 
the question whether the plaintiff has done all that the Act saj.s 
he should do as preliminary conditions to registration ; that he 
ought to satisfy the Court by means of evidence led before it 

( >(1897) 21 Bom. 72t. 


(2) (1884) 6 AM. 460. 
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■tliat : ' those conditions ; and that if. the 

Registrar has reiiised' registm on one ground^ the fact that 
he haS;, on other grounds^ found in favour of the party seeking 
registration becomes immaterial. When that party comes into 
Court the whole case is re-opened and he must prove it. ^So 
treating the case^ what is the effect of the evidence recorded 
before me, ? 

[His Lordship here dealt with the recorded evidence at great 
lengthy and proceeded : — ] 

Upon the whole, the plaintiffs have proved to my satis- 
faction that the document^, Ex. C, arrived in British India for the 
first time in December 1904 and that it was presented for regis- 
tration within four months of such arrivaU I find^ therefore^ the 
second and the third issue in the affirmative. 

Having disposed of the important question of fact in the case^ 
I turn now to the questions of law discussed at the Bar. 

The first of those questions is whether there was acceptance 


for registration^' within the meaning of the Act^ and whether 


after such acceptance it was open either to the Sub-Registrar or 
the Registrar to refuse registration on the ground mentioned in 
section 21 of the Indian Registration Act^ that the document 
did not contain a description of the immoveable property to 
which it related “sufficient to identify the same/^ 

What happened before the Sub-Registrar is this. The docu- 
ment was presented to him for registration \ the registration fee 
was received from the first plaintiff and payment thereof was 
endorsed on the document. The Sub-Registrar then issued a 
commission for the examination of Fatmaboo as to execution* 
She, however, failed to appear before the Commissioner, and the 
commission returned unexecuted. The Sub-Registrar thereupon 
treated her non-appearance as denial of execution, and both 
on that ground and on the ground that the document did not 
contain a sufficient description of the immoveable propertj?- to 
which it related, he “refused''' registration under sections 85 
and 2L Then there was an appeal to the Registrar. The 
Registrar issued a commission to Cambay for the examination 
of witnesses as to the execution of the document. That eommis- 
executed^ the Registrar held iipoii the 
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evidence that the execution of the document hy Fatmahoo was 
proved^ but he too refused registration on the ground that th.o 
provisions of section 21 had not been complied with. Under 
these circumstances Mr. Eaikes^ for the plaintifls^, contends that 
it was not open either to the Sub-B/egistrar or the Registrar to 
refuse registration on the ground of section 21. His argument 
is that when a document has been presented and the Sub-Regis* 
trar has received the fee for registration^ there is an acceptance 
for registration by which the registering authority is bound ; 
that it is before such acceptance that the registering officer has 
to satisfy himself whether the coiiclitions for acceptance; pre- 
scribed in the Act; have been complied with ; and that after such 
acceptance he cannot go back upon it, but he can refuse to regis- 
ter only under the circumstances mentioned in section 35. And 
Mr. Eaikes relies, in support of this contention, on the decision of 
this Court in Gangava v. where, iii’ interpreting' certain 

provisions of the Registration Act, J ardine and Eanade, J J., held 
that ^'the Act . . . means different things by the two phrases, 
fe/nse to reguitr found in sections 19 and 35^ and refuse to aeeejjl 
fer registration found in sections 20 and 21 It was said 
there : The first thing to be done by the registering officer is 
to decide whether to accept or not accept. It is only after the 
acceptance for registration that he can consider the wider question 
which arises on admissions and denials and evidence, whether 
ho should refuse to register.'’ In the present case, it is clear 
upon the evidence of the Sub-Registrar’s clerk and of the pro- 
ceedings before the Sub-Registrar and the Registrar that they 
dealt with the oi aceeptanee for regidration and oi 

refusal to register together. According to Mr. Raikes'’ argu- 
ment, after the registration fee had been paid to, and tlie docu- 
ment had been received by, the Sub-Registrar, and after he had 
issued a commission for the examination of the executant, the 
Sub-Registrar’s act wa>s tantainount to aeeejdanee for registrrdiou. 
The decision of this Court just mentioned supports that conten- 
tion. In the present case we are concerned wdth section 21 only. 
The provisions of the Act which deal with '' aeceptanco for 
registration ’’ invest the registering officer with a discretion, 


(1) (ISOCJ) 21 Bdib. 600,. 
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with the exercise of which a Civil Court has no power to inter- 
fere, So it was held hy Farran^ 0. jr._, and Strachoy, in Tnlloch- 
chancl v. QohulbJio^^'^\ with reference to the provisions of section 
2i of the Actj which; like section 21^ concern acceptance for 
registration ’h Applying that decision to the present case^ I 
must hold that it wnas the duty of the Sub-Registrar to decide 
tlio question whether lie should accept or not the document for 
registration before embarking on the enquiry as to execution. 
When Inc received the document and the registration fee and 
oridorscid the pajuieat on the document and issued a commission, 
he must be regarded as having exercised his discretion under 
section 21 and accepted the document for registration. But sup« 
posing that there was at first no acceptance under that section, 
and that being a matter of the Sub- Registrar s and the Regis- 
trars discretion^ the Court cannot; in a suit under section 77; 
question the subsequent exercise of such discretion by cither of 
t]ioi.D; the Court has >still power to decide whether there w’as any 
call in tins particular case for the exercise of the discretion 
under section 21, haviiig regard to ihe contents of the document 
(Exhibit 0) . presented for registration. The discretion under 
section 21 arises only where a non-testamentary document 
‘'M’clates to immoveable property/^ Where it does not so relate, 
the section cannot apply and the discretion cannot arise. That 
inti) this question it is open for a Civil Court to enquire in a suit 
under .section 77 is clear from the decision of Farraiij 0, J.; and 
Straclicy, J., already referred to. {TnllocJcchand v. Qohdhho^'^K) 
There the facts wero; on the question of registration; similar to 
those here. In that ease a document called B wms presented and 
accepted for registration ; the Sub-Registrar refmed registration 
on the ground that the executant had declined to admit execu- 
tion, There was an appeal to the Registrar. Before him the 
executant appeared and admitted execution; hut raised objections 
to its registration. The Registrar refused to register the docu- 
iiiont on the ground that the conditions of. section 21 had not 
been complied with. A suit was brought in this Court under 
section 77 to compel registration. Fulton, J,; decreed registration. 
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(See Gohilhhoy v. TnlUchcIiancU^)), In appeal, Farran, C« J., and 
Straclicy, S., wont into the question whether the document re- 
lated, to immoveable property within the meaning of section 21^ 
and, holding that it did not, confirmed the decree passed by 
■Fulton, J« 

That is also the question here. Does Exhibit 0 relate to any 
immoveable property ? And if it does, is it within the iiieaniiig 
of clause (lj)y section 17 of the Act, a non-testamentary instru- 
ment which purports or operates ^*to create, declare, assign, 
limit or extinguish, whether in present or in future, any right, 
title or interest, whether vested or contingent, of the value of 
one hundred rupees and upwards, to or in immoveable property 

The document was executed by Fatmaboo in favour of her 
father. After reciting that any ffoperty tliefe may be on his 
death .she has a right of inheritance according to Mahomedan 
Law and that her mother had directed him to give ornaments 
to her, she relinquishes all her rights and claims in consideration 
of her receiving the sum of Rs. 9,000. 

The first point to notice here is that the document relates to 
any property there may be on the death of the executants 
father. It is not said in the document that such property is or 
shall be immoveable. It may be that or moveable on thefatlierbs 
death. And how are you to describe property which doe.s not 
exist at the date of the document but which may possibly exist 
on the fathers death ? To expect the parties to such a docu- 
ment to describe such property in the same way as property 
known to exist is to expect them to do the impossible, and the " 

Legislature never requires parties to do that. In the first place 
the document cannot he treated as relating to property because 
it relates to mere heirship ; much less can it relate to immove- 
able property, Crapable of being described and identified : see In 
re Mllenborougli. Totory Laio v, Burne^^^y where Buckley, J., held 
,that,,an assignmen'tnf a' mere 'expectancy ' is not. an assignment 
of property. Section 21, therefore, cannot apply to it. But 
supposing it does apply because, taking the words of the section 
in their widest sense, the document relates to immoveable pro«. 
perty, being a document by which Fatmaboo gives up her right 



of inheritance to such of her father’s immoveable property as he 
may leave on his deaths then we have not only a sufficient^ but 
the only^ description that can be given of it. It can only be 
described as property that he may leave on his death* No other 
description was possible until the father died* The conditions of 
section 21 are therefore satisfied. 

Then the next question is —Is it a document falling within 
clause (5) of section 17 of the Registration Act or any other 
clause of the same'section, or within section 18 ? What is released 
by Fatmaboo is her right of inheritance to her fathers pro- 
perty— such property, whether moveable or immoveable, as 
he may leave on his death. One essential condition, however, 
of clause (/>), section 17 of the Registration Act, is that the right, 
title or interest created, declared, assigned, limited, or extin- 
guished, must be, present or in future,” vested or contingent.’^ 
It can hardly be said, that Fatmaboo had any present right, 
title or interest to or in her father^s immoveable or moveable 
property at the moment of the execution of the document. In 
terms the right, title or interest which she purports to relin- 
quish was one which was to come into existence ou her faiherh 
(hath. Can it be then a right, title or interest in future 
But, as was held by Westropp, 0. J., and Melvill, J,, in Nam bin 
Lahcshnian v. Amnt on the interpretation of the similar 

sections of the previous Registration Acts, the words future 
have reference to estates in remainder or in reversion in im- 
moveable property, or to estates otherwise deferred in cnjoy“ 
ment/^ The right of a son or daughter or other heir of a person 
to inherit his property is not one of such estates. It is neither 
a vested nor a contingent right. It does not come within the 
definitions of a vested interest in section 19 of the Transfer 
of Property Act and of a contingent interest^' in section 21 of 
that Act and section 107 of the Indian Succession Act. So far 
from being a vested or a contingent right, or a right in present 
or in future, it is, in the language of clause {a) of section 6 of the 
Transfer of Property Act, the , chance ■■ of an heir-apparent 
succeeding to an estate/^ or a mere possibility ” of succesrsiori 
which cannot be transferred* As, has been held by the Calcutta 
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Brakmaieo Naraya^i v. Bafyan ^ ^ By tifat 
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document she merely gives up tho p property, 

«hope"or -Gbance» is a mere pos.sibility»~it is not p ope ^ 

xrfuch less is it immoveable property. H b were 
U it to be valued ? As has been rightly observed in the Galcut.a 
;e;lIt rotl.o4toal.o,o,om»opos,ibmBos of sncces,.o„ are 

"'S eo#* 0*.. ..d 

one can have any estate or interest, at law or m “l'>; 

or other, in the property of a >-'“8 '‘I 

to succeed as heir at law or next ot km ol suca .iua„ 

Durino- the life of such person no one can have more than a 
an expectationor hope 

Further on he adds, “ a spes suecessiotm is noo ^ ^ ^ \ 

bv EnodishlawV’ that the word “ title » is equivalent to intuest ^ 
that ‘^onc who has no interest whatever in property can hard y 
be said to have a title,” and « that no one can have any mt^ 
as heir or next of kin in the ancestor's hietime • ^ - 

« Can a po,ssible next of kin of a person wno is to . 

to die at a future time be said to have a • contingent Alt , oi i,.. 
lot the proper view that he has no title at all nothing hut an 
expectation or hope'which is not recognised in law as any tmlc . 

. While the is living every relative he has in the woik 

is a possible next of kin. Can each one say that ne has a 
contingent title? He may have sons, brothers and nephews. 
Can the nephew, leaving the sons and brothers, say I have a 

KS5pi<?c^5»afflM'^is:not:a;title;to. property;:^ 
ii#^^®idlinaianl :deeisionspl ih^i 

li|iilliihyiEbffiursty;mpcpnpurring,:;pbservcdp-^^^ 
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:vStaBd the. Malidmeclaii/Law, ifc^.does:' not .recognise any 
reversionary inheritance or contingent interest expectant on the 
death of another^ and till that death occurs which by force of 
that law gives birtli to the right .as .heir in^ the person entitled to 
it according to the rule of succession^ he possesses no right at 
all/' In Ahclni Wafdcl , Kimu y..- Mimmiat Nurmi the 

.Judicial ;Goiiniiittee. of th Privy Council held' that .the Maho- 
.. medan Law dees .not recognise.' an estate of the kind called vesSted ' 
remainder* In that case Mr. Justice Mahiiiood (then District 
Judge) had held that under the Mahomedan law a mere 
possibility^ such as the expectant right' of an heir-apparent, is not 
regarded as a present or vested interest, and cannot pass by 
succession, bequest, or transfer, .so. long as. the right has not 
actually come into existence by the -death of the present .owner. 
This principle of Mahomedan Law is.- uniform- in its application 
to matters of succession, whether in virtue of bequest, inheritance, 
or otherwise.'^ It is true that the J udicial Committee merely quote 
this passage without expressmg..either''--approval or disapproval,. . 
But if, as their . Lordships Iield^j .the'-.'Maliomedaii Law does -not. 
recognise- such an interest in, an estate as-, a vested remainder, i.t ' 
ought to follow that a more precarious 'thing than that, such as ' a 
mere snC'^eBsiouis, is unknown to, and not recognised by, that 
law. And that was the decision of- the' Allahabad High Court in 
Hasan AH \\ ^'Vhere Mr, Justice Straight refees with ap- 

}-roval to the view expressed by Mr, Justice Mahmoocl in the 
passage which I have quoted. It follo'ws from this that the 
ilahomedan Law is in this respect the same as that laid down by 
the Legislature in sictioii 6, clause {b), of the Transfer of Property 
Act. In Mr. Dinshaw F. Mulla’s useful edition of The Principles 
ol: Mahomedan Law, that law has been summed up tersely in 
these words The right- of - an.-, heir-apparent ^.or, -presumptive-, 
comes into existence for the first time on the death of the 
ancestor, and he is not entitled until then to any intei-est in the 
.property to which he would succeed as an heir if he survived 
,ihe:;;anch3,tqr/^-^^^;v 

(1) (IBS') 12 h A. ru. ' , C2) vlSSO; J1 All. m. . 

A*') p. 30. 
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' Wliatjv real 'nature of ilie transaclioB; evidenced 

by Ex. 0. It has been spoken of at the Bar in loose but not in 
B as a release. Where a person enters into an 

agreement to release property which may descend to him as an 
heir, it is a contract to release the right of heirship when it comes 
into existence* Such a contract^ being an agreement to release 
the right of heirship hereafter, gives only a right to the person 
in whoso favour it is^ to demand a release when the right comes 
into existence. It is merely evidence of a contract to be performed 
in fiituTo upon the happening of a contingency of which the 
parties can claim specific performance if, when the right as heir 
comes into existence, they show that they have done all they 
were bound to do. Whether such a contract is valid or not is a 
question which does not arise in the present suit and I refrain 
from expressing any opinion upon it. But it is sufficient for the 
present purpose to hold that Ex, 0 does not fall within 
the category of any of the documents mentioned in section 17 
of the Eegistration Act, but that it falls within clause {il) 
and clause (/) of section 18. It falls within clause {d) of 
section 18 because there is a release by Fatmaboo of her right to 
certain ornaments to which she had a present right. It falls 
within clause (/) because it is a document by which Fatmaboo 
agrees to release her right as heir to her father and that belongs 
to a class of documents not mentioned in section 17 and not falling 
within the preceding clauses of section 18, 

It follows from this conclusion that it was not necessary 
to describe any immoveable property in Ex, 0. That description 
was not materia], and its addition after the execution of the 
document and behind the back of the executant, Fatmaboo, did 
not and could not mateiually alter the document. The altera- 
tion to be material must affect the legal effect of the contract 
so as to make it cease to be the same instrument (see per Brett 
L. J. and Cotton L. J. in Sttffell \\ Bank of Here 

the addition of a description of the immoveable property could 
not afiect the instrument because that property was not within 
its scope. The document affected such property as might be in 
existence on the death of Fatnmboo’s father, and Fatmaboo had 
(1), (1882) 9 Q. K D. 555 r,t pp. 5 , 0, 572. 
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no interest^ present or future/ vested or ' contingent in the. im- 
iiioveable property which lie owned at the, date of the dociirnent 
.1 allow the claim as prayed for in the plaint. Defendants 
to; pay the plain tiffs' costs. 

ShU decreed* 

Attorneys for the plaintiffs : Messrs. Payne & Co* 

Attorneys for the defendants : Messrs. Bhaishankar, Kcmgu 
and GirdlmrlaL 

G. B. in 
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Before Sir Lawence JenHnSi K.Q.LB., Chief Justice^ and 
Mr, Jmtice Batty* 

FKAMJI SHAPURJI PATITCK and others (obioinal Plaintiffs), 

Appellants, r, PBAMJI EDPLJI DAYAE (original Defendant), 

Respondent."^^ 

Indian Basements Act {V of 1882) ^ section 28^ clause (e) — Dlstiir{>a7icQ of 

Basements — Meaning of Disturhance — Injunction to 'present distiu'hance — 

Light and Air— -Physical co'rnfort — Suhdantial Damage* 

The Indian Easements Act is not merely prescriptive ; it defines the law 
relating to easements and thus differs from tbe English Act in its ambit. 

Section 28, danse (d of the Act provides that the extent of a prescriptive 
right to the passage of light and air to a certain window, door, or other opening 
is that quantity of light or air which has been accustomed to enter that opening 
during the whole of the prescriptive period irrespective of the purpose for vrhicli 
it has been used, 

Pbb cubiam : — ‘'In any case I see no reason for withholding from 
disturbance its legal sense of an illegal obstruction, and, for the purpose 
of chapter IT, that only can (in my opinion) be an illegal obstruction, for 
which, if done, a suit would lie. Therefore I hold that for an injunction 
there must be a threat of something more than mere obstruction and so the 
plaintiffs’ first contention fails.’^ 

To establish that the plaintiffs have suffered substantial damage to their 
riglits to light and air they must show material diminution in the value of their 
heritage or material interference with their physical comfort. 

Appeal Ko. 1400,. suit Ko. 791 of 1904. 
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The expression pliyslcal comfort’’ does not admit of precise defiiiitioiij but 
it is siriiicieotly exact 'vvlien applied as a test to a given state of things to allow 
the ordinary reasonable man to arrive at a practical deterniinatioii. A man s 
physical comfort in relation to the access of light and air to his house at any 
particular time depends upon the conditions then actuaJly obtaining, regardless 
of how these conditions came into being or when they may cease : it is a jmesent 
fact iiLiinflnenced by past history orfatnre fate. 

Thorefore for the purpose of applying the test of the plaintiffs* physical 
comfort we mnst look at 'the state of their property as it is, not as it was, or as 
it may be. 

Appeal from the judgment of Ohandavarkar, J. 

The parties to this suit owned contiguous properties in Bombay, 
The plainttfFs^ property prior to 1902 consisted of a largo two- 
storied bungalov/ with out-houses on the east and west side 
thereof. * On 12th January 1898 the said west out-house was 
partially destroyed by fire. In the southern wall of the said 
out-house there were until December 1902 eight honeycombed 
openings containing triangular apertures. In December 1902 
the plaintiffs demolished the said west out-house and erected on 
the site thereof subject to a set-back required by the Munici- 
pality a new building consisting of a ground floor and two upper 
floors and in the southern wall of the said new building, and on 
the ground floor storey thereof the plaintiffs opened certain 
windows. The defendant erected a building on vacant ground 
immediately to the south of the plaintiffs^ said new building 
which, the plaintiffs alleged, materially interfered with the access 
of light and air to the plaintiffs’ said windows. The plaintiffs 
claimed an injunction or in the alternative damages against 
the defendant. The defendant by his written statement denied 
the existence of the plaintiffs’ easement at any time, and in the 
alternative claimed that if any easement ever had existed the 
same had been destroyed when the plaintiffs demolished their 
said south wall The plaintiffs’ building was not a rebuildino' 
but a new building imposing a greater burden on the servient 
heritage. He denied that the plaintiffs had suffered any physical 
discomfort or substantial damage* 

Ohandavarkar, J,, found for the defendant and dismissed the 
plaintiffs’ suit. The plaintiffs appealed. 
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' ' :Oiir new south wall is in' the same position as, onr old one 
.except in sO' far as, the set-back required by the Municipality is 
■allowed for. We are using through our new windows the same, 
light which passed through theuld apertures into the old b'uildi,ng : 

. SeoU/v, Pupe^'^'> It. is not necessary to show ■ to an inch or two , 
the ■ position of the f ornier apertures. 

. Our easement is not destroyed under' section 45 by our out- 
house being partially burnt : Ecclesiastical Commissioners for 
England v. KinoP'^ 

There has been a substantial deprivation of light*; Colls v* 
Home and Colonial Stoves^ JAmitedS^^ but in this country you 
want a greater angle of light, so English cases are not of much 
assistance. We are bound by the Easements Act. 

Counsel also quoted Ilackett v. Baiss^'^^ Modlioosoocmi Eey w 
Bissonatdh Bey Kine Y. Jolly Higgins y, Belts^’^K 

Scotty Advocate-General (Zia^’to’with him) for respondent. 

The question is whether we are reducing the price of the 
plaintiftV property. 

Both the dominant and servient tenements are to be considered 
according to ease^^K We have left him more than we were 
bound to leave. We have committed no legal wrong. Our 
strict legal rights as regards plaintiffs’ new bungalow are that 
the plaintiffs have no easement. They cannot define or show on 
their windows the corresponding portions on their old apertures : 
Bendarves v. Monro ^^'> . Iliey must show that the house is made 
substantially less fit for occupation : Gannt v. Fynneyf^'^ TJieed 
v. City of London Brewery Company v. TennantP^^ 

Bapiista in reply. 

Jenkins^ 0. J.~The parties to this suit are the owners of 
contiguous properties in Bombay. The complaint at the insth’ 
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tution of the suit was the disturbance or threatened disturbance 
by the defendant of a prescriptive right to the access and use of 
light and ait to and for a building on their property^ claimed by 
the plaintiffs. Tlie defendant's threatened acts have now been 
performeih and the worst is known. 

By the prayer in this plaint the plaintiffs sought an injunc- 
tion and compensation. The injunction was refused;, and the 
only compensation awarded was Rs. 100 in respect of one of the 
several disturbances alleged. From this decree the plaintiffs 
have preferred this appeal. 

Before the first Court the plaintiffs complained of disturb- 
ance to their prescriptive rights in respect of three buildings, 
distinguished as the Old Buildings, the New Buildings, and the 
'.'..Briviest 

Before us the contest has been limited to the first and last 
of these *. nothing has been said as to the New Buildings. 

With respect to the prescriptive right claimed for the old 
buildings three points only have been urged, (a) that even if 
substantial damage was not proved, an injunction should have 
been granted, (J) that in estimating the extent of the disturb- 
ance, it was wrong to have regard- to other sources of light, and 
(<?, that the effect of the smoke from the defendant's cookroom 
was not taken into consideration. 

As to the privies it is urged the defendant's completed work 
shows that the award of Us. 100 as damages was an inadequate 
relief. 

The contention that an injunction should have been granted, 
though substantial damage in the opinion of the learned Judge 
was not proved, rests on the words of section 35 of the Indian 
Easements Act, 1882. To understand and deal with the 
argument, however, it is necessary to examine its other sections* 
The Act is not merely prescriptive : it defines the law relating 
to Easements and thus differs from the English Act in its ambit. 
In the first section it is declared that an easement is a rierhi* 
which the owner or occupier of certain land — ^an expression 
which includes things permanently attached to the earth — 
possesses as such for the beneficial enjoyment of that land to do 
and continue to do something, or to prevent and continue to 
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prevent 'Soaietliiiig .beiiig done in^nr'.npon' or in respect of certain 
land, not Ills, own* .Easements are. restrictions^ on the rights of 
others (section ' 7); and where, , as here, a prescriptive right of 
light o,r air. is the easement, it is a restriction on the exclusive, 
right of an .owner of land inn town to build on such land: it 
includes the right to prevent the owner from building on liis 
land that which will disturb the prescriptive right, contrary to 
the terms of the Act. 

The 15th section describes the conditions requisite to the 
acquisition of an easement of light or air by prescription, and 
on the happening of those conditions the right to access and use 
of the light or air shall be absolute. 

The extent of this prescriptive right is defined in section 28, 
which in clause (c) provides that the extent of a prescriptive 
right to the passage of light or air to a certain window, door or 
other opening is that quantity of light or air which has been 
accustomed to enter that opening during the whole of the 
prescriptive period irrespective of the purpose for which it has 
been used. 

Provision is made against the infringement of these rights in 
Chapter IV of the Act, The owner or occupier of the dominant 
heritage is entitled to enjoy the easement without didurhance by 
any other person. 

The remedies for disturbance are prescribed by sections 33 and 
35. Thereby the owner of any interest in the dominant heritage 
or the occupier of such heritage may institute a suit for compen- 
sation for the disturbance of the easement provided that the 
disturbance lias actually caused substantial damage to the 
plaintifi (section 83), 

And subject to the provisions of the Specific Relief Act^ 1S77, 
sections 52 to 57 (both inclusive), an injunction may be granted 
to restrain the disturbance of an easement — 

(£?) if the easement is actually disturbed — when compensation 
for such disturbance might be recovered under Chapter IV of 

{li) if the disturbance is only threatened or intended— when 
the act threatened or intended must necessarily, if performed, 
vilildrbjhemaseto ■■■'"b...::- ^ 
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The argument of tbe appellant put briefly is this : when the 
■ ;';,,cas 0 '^ was in , the lower Court the disturbance was only threatened 
.I: or 'intended : an, injunction can in such case be granted. under 
section 35, when the act must necessarily, if performed, disturb 
the easement : tlie condition that the disturbance should cause 
substantial damage is not imported. 

It comes to this that there is a cause of action for an act 
apprehended; even where there is no cause of action for the same 
act done. 

This is opposed to the principle on which qwia imet remedies 
rest, and the unreasonableness of the conclusion suggests a further 
oxamination of the premises. 

The Act is obviously the work of English lawyers, and regard 
must be had to the sense in English law of the expressions 
used. 

The 4th Chapter is headed The Disturbance of Easements, 
and that which gives rise to a suit is described as a disturbance. 

Disturbance is a word possessing a special legal significance 
in English Law, In Blackstone’s Commentaries it is stated, 
The last species of injuries to real property— which, in some 
instances, amounts also to the injury of nuisance of which we 
have already treated — is that of disturbance ; which is the 
wrongful obstruction of the owner of an incorporeal heredita- 
ment in its exercise or enjoyment. And in Gale on Easements^^^ 
6th Edition, page 552, it is said, ‘^^Itis nob every interference 
with the full enjoyment of an easement that amounts in la-w to 
a disturbance ; there must be some sensible abridgmeiit of the 
enjoyment of the tenement to which it is attached, although it 
is not necessary that there should be a total obstruction of the 
easement. The injury complained of must be of a substantial 
nature, in the ordinary apprehension of mankind, and not arising 
from the caprice or peculiar physical constitufion of the party 
aggrieved, 

The language of the Act too points to the use of the express 
sions disturb and disturhanee in their speciali;i:ed legal sense, for 
'it is difficult to suppose that the right given 'in express words 
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by section 82 was not intended to be protected in its entirety by 
the remedies, prescribed in the .saeceeding sections. 

It would almost seem, that what is stated in section 32 as a 
provisoj is, ill fact the inherent meaning of the expression tliroiigh- 
out. the. chapter. ■ 

In any case I see no reason for withholding from disturbance 
its legal sense of an illegal obstruction, and^ for the purpose of 
Chapter IV, that only can (in my opinion) be an iilegal obstruc* 
tion, for which, if done^ a suit would lie. Therefore I hold that 
for an injunction there must be a threat of something more 
than mere obstruction and so the plaintiffs^ first contention fails. 

For another reason too it cannot be sustained. The granting 
of an injunction is at most discretionary: if a suit to prevent the 
disturbance of an easement of light or air be grounded on nuisance 
then section 66 (y) of the Specific Relief Act affords a complete 
answer to the plaintiffs^ contention : if it be grounded on the 
Easement Act, then the analogy of section 56 [g) affords a reason 
for the Courts refusing the injunction in the exercise of its 
discretion, 

I now come to the objection that substantial damage has been 
caused. 

To establish this the plaintiffs must in the circumstances of 
this case show material diminution in the value of their heritage ; 
or material interference with their physical comfort (see explanav 
tions to s. 33). 

The argument before us has been limited to the second of these 
points. 

The defendant’s building is completed and as Mr. Justice Batty 
and I have viewed the premises, it will be convenient to speak 
of things as they are, and to discuss the whole question from 
that standpoint, and to express my conclusions in the concrete. 

The expression phymal comfort does not admit of precise 
definition^ but it is sufficiently exact when applied as a test to a 
given state of things to allow the ordinary reasonable man to 
arrive at a practical determination. A nian^s physical comfort 
in relation to the access of light and air to his house at any 
particular time depends upon the conditions then actually 
obtaining^ regardless of how those conditions came into being or 
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when they may cease : it 'is a present' fact iininflueneed, : by past 
/'\:;.history,:Or fufeiite fate.. If ■ an v obstruction to the ncoess .of light 
darkens my rooiii^ that clarkness is not diminished because the 
obstruction is of my own creating in the past : the darkness is 
still there however or by whomsoever created* Nor is my room 
dark to-day, merely because it may be darkened.by an obstruction 
aiiotlier may create to-morrow, and of physical comfort as clepend-» 
ant on light and air the same is true* 

Therefore for the purpose of applying the test of the plaintiffs^ 
physical comfort vie must look to the state of their property as 
it isj not as it was, or as it may be. In estimating therefore the 
plaintiffs^ present physical comfort I think it is erroneous to 
take into account lights previously obstructed, though by the 
plaintiffs j and (in my opinion) the plaintiffs cannot claim that 
we should exclude from consideration sources of light alleged to 
be liable to obstruction hereafter. 

How far these matter's may aflfect the remedy to be granted 
I do not now discuss. But the precarioiisness of any source of 
light or air may bo relevant to the question whether substantial 
damage has been caused by diminution in the value of the 
premises ; and though this point was not argued before us in this 
shape, it may legitimately be considered, as the distinction I have 
drawn does not exclude the applicability of much that has been 
urged before us : it merely gives it a different direction. 

But even so I think in the circumstances of this case the 
existing sources of light and air were riglitly taken into considera- 
tion, though in respect of some of the windows concerned no 
prescriptive right of light and air exists. I doubt whether it 
would be possible to obstruct those windows without disturbing 
pj'escriptive rights established in respect of windows in their 
immediate neighbourhood. 

But apart from this, the defendant’s contention that these 
sources of light and air must be taken into considerarion would 
(in my opinion) preclude him from hereafter obstructing them : 
that would be to approbate and reprobate. And more than tliat, 
he has offered an undertaking which will completely preserve 
them to the plaintiffs. This undertaking will be embodied in the 
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,l1ie defendant's iiridertaking; too 'as to': the 'smoke ' from . the 
, cookroom in his premises renders it unnecessary to consider the 
.plaintiffs' objection on this score. 

. This then brings me to the question of fact whether substantial 
damage has been caused by the obstruction of the free passage 
„ of light and air to, the plaintiffs’ premises. 

' The evidence, adduced before Chandavarkar^. d., had to be, an.d 
was largely speculative^ and for that reason no doubt has not 
been discussed before us by the appellants, it being the wish of 
the parties that our inspection should take its place. Of all the 
witnesses called the learned Judge, who has bestowed on this 
case the greatest care, has placed most reliance on Mr. Chambers j 
he describes him as an architect of great experience, who gave 
his evidence with extreme candour: and again he saj^s ^^Mr, 
Chambers gave his evidence very clearly and appeared to me to 
have made his observations as to the premises in dispute with 
considerable care. Upon the whole I regard him as the most 
satisfactory of the “witnesses examined in the case. And the 
effect of his evidence is decidedly in favour of the defendant.’'’ 

This appreciation has not been impugned, and ocular observation 
has convinced my learned colleague and myself that Mr. Chambers^ 
anticipations were well founded. 

The defendant’s new building has no doubt deprived the 
plaintiffs of their pleasant prospect over their neighbour’s 
compound, but of that they cannot successfully complain. We 
are only concerned with such substantial damage as can be 
ascribed to the interruption of the free passage of the light and 
air. The only room in the old buildings affected is the big 
south room, and I can only say that so far as light and air goes 
it is, notwithstanding the defendant's building, a decidedly 
comfortable room and my visit to it completely dispelled the 
sombre hues of the gloomy picture painted before us with so much 
skill and pathos by the learned counsel for the appellant. 

Though I did not see the premises before the erection of the 
plaintiffs’ building, the evidence furnishes materials for estimating 
the light and air to which the plaintiffs had a prescriptive right, 
and no material diminution is proved, and when I have regard 
to the present condition of the southern room I have no doubt 
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:fchat;:tlie' plaintifisLave com^^ faileci'to prove siicli' substantial 
damage to the old buildings as the Act requires* 

Then there are the privies, which the learned JiidgC' considered 
damaged to the extent of Ks* 100. 

How the plaintiffs succeeded in obtaining any damages is not 
clear ; for I am told that the disturbance was at the date of the 
decree only apprehended, while compensation under s. S3 can 
only be awarded where the disturbance has aetmlly cmised sui- 
dantial damage* Obviously then it cannot be said the Judge 
should have awarded more compensation, where there was no 
power to award any. 

It has occurred to me whether it would be legitimate for us 
now to estimate the damages by reference to conditions which 
have come into existence since the decree of the first Court was 
passed {Rmtofuji v\ 8heth Punhotamdas-^^'^), But I am met by 
the difficulty that we have no materials on which to base our 
estimate, and I cannot on mere speculation say that Rs. 100 is 
not an adequate compensation. 

But it is said an injunction should have been granted. The 
Judge obviously was of opinion that though there might be 
substantial damage, the case was not one where in his discretion 
he ought to grant an injunction. 

Can we say he exercised his discretion wrongly ? Clearly not. 
When regard is had to the nature of the openings and their 
position, and to the purpose they are intended to serve, it is in 
my opinion impossible to contend that the learned Judge was not 
wmll within the limits of his powers when in the exercise of his 
discretion he determined not to grant an injunction. 

The only other objection urged is that the learned Judge 
should not have awarded Rs. 1,000 in respect of the uiidertakirjg 
as to damages given on the interim injunction granted against 
the defendant. 

But this point w^as not pursued when counseibs note was read, 
as to the circumstances under which this sum was fixed. 

Apart therefore from the question of costs in the lower 
Court—as to which we are to hear further argument— I hold 
that the decree should be confinncd wfith costs, subject to the 
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viaiatioii necessitated by : the i:utroductioo of the undertakings 
I have mentioned. 

I::,wonlciadd on^ explanation; though many English 

authorities were cited to ns, I have -mentioned none. It is not 
that I have omitted to consider them, but in this Presidency the 
Law of Easements is defined by the Indian Easement Act, 1882, 
and it therefore seemed to me, in the language of Bowen L. J,, 
a wiser policy to go back in a humble spirit to the words of the 
Act by which our decision must be governed. 

Decree eonfirmech 

Attorneys for appellants: Buhiell^ Ilerwanji and 

Ilomer. 

Attorneys for the respondent ; Messrs. Fa/^ne Co» 

■ 0, N. L. 


ORIGINAL CIVIL. 


JJeforo Sir Laioreme Jenkins, €Mef Justice^ a^id J/n Jmtko 

KARSOIsTDAS DIIAEAMSEY (obiginal Debebda^tt .Xo. 8), AppELLANr, 
i\ BAI GUi^GABAI ai:jd othees (obiginal PLAmTirrs and Defexd axis), 
Eespondents.^^ 

LimUation Act {XV of 187T)t section 5— Admission of appeal after prescribed 
time — Application for excuse of delay — Practice. 

To entitle a person to succeed on an application to excuse delay in present- 
ing an appeal, he must satisfy the Court that he had sufficient cause for not 
presenting an appeal -within the prescribed period. When the time for appealing 
is once passed a very valuable right is secured to the successful litigant ; and 
liie Court must therefore be fully satisfied of the justice of the grounds on 
which it is sought to obtain an extension of the time for attacking the deersej 
and thus perhaps depriving the successful litigant of the advantages which he 
ha.s obtained. 

This was a motion on behalf of Karsondas Dharamsey (origi- 
nal defendant No. 8) for leave to file an appeal against a decree 
passed on the lOth April 1901 by Russeii, J., in 0. 0, L suit 

* Motion to appeal from the decision of Bussell, J., in 0. 0, J. suit Ko. 57^ of 1899# 
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To that suit Karsondas was a parly as the 8tli defendant. At 
the date of the institution of the suit (Aagust 1899) as well as 
the date of the decree, he was a minor and was represented in 
the suit by guardians ad litem properly appointed, IJe attained 
majority on the 21st July 1905. 

Setahad, for the applicant. 

Scott (Advocate-General) and Ttaikes^ for respondents 1 — 4. 

Strang mmi} for respondents 5 — 7. 

Jenkins, 0. J. — This is an application for the admission of an 
appeal after the prescribed period of limitation. 

The decree was passed as far hack as April 1901 in a suit 
brought by one Gordhandas, who is now dead, for a deelaratioii 
that a trust-deed executed by his father Siinderdas and his 
grandfather Mulji Jetha was inoperative, and that the property 
remained in the settlors notwithstanding the execution of the 

The case was heard, by Mr. Justice Russell and he passed a 
decree in favour of the plaintiff holding that the trust-deed was : 
inoperative and that- the. property passed under the will of Mulji , 
Jetha. 

The party: who. now, desires to- appeal is Karsondas, the 
nepheAv of Gordhandas and the son of Dharamsej/-, who was 
Gordhandas ■ ' brother.' '.Me was, ■ 'at, the .comm of the suit 

and during the whole., of its ■ pendency, 'a minor and was repre* 
sen ted by guardians. His. complaint is that though the Judge 
did not, as he should have, decide in liis favour, no appeal w’as 
. presented. , 

^ To entitle him to succeed on this application he in list satisfy 
the Court . that he had .sufficient cause for ,, not presenting an 
appeal withi.ii the prescribed ■ period, ror a „,dec.ree,. is, as binding 
on infant party as on adult. 

.. .When, the time for appealing -.is 'Oii-ce .passed a. very valuable'' 
right is secured, .to- the -successful .litigant .‘' and the Coiirfc'.musfc- 
therefore' be - fully .satisfied of the justice of the grounds on which’ 
it is sought to obtain an extension of the time for attacking the 
decree, and thus perhaps depriving the successful litigant of the ' 
advantages which he has obtained. 

Now in this case it is true that it was an infant against whom 
the decree waa passed,, but, as I have said, that infant was 
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represented as tlio law requires by duly appointed guardiaiiSj and 
there is no .fraud on the part of those guardians suggested^ no 
reckless abandonment of the interests of the infant, nor can it be 
said with any fairness that there was neglect on their part* 
The guardians liad for the purposes of the trial secured the 
assistance of eminent Counsel going indeed to the length of 
briefing for the purpose of the hearing Counsel from Calcutta, 
and I find it difiicult to suppose that the Counsel employed and 
the solicitors engaged on the part of those guardians did not put 
forward and press every point that could be advantageously 
made on behalf of the infant. 

Then the guardians considered whether or not an appeal 
should be presented. They sought the’.advice of two Counsel on 
the point. 

To one Counsel they addressed the question which appears 
to me to have been a most proper question for them to address, 

whether in Counsel's opinion if an appeal is filed in this case 
it will be vsuccessful ? 

What is the answer ? ^^The case is fraught with so many 
difficulties and intricate questions of law that it is impossible to 
say with any certainty that the appeal will be successful/’ 

Then the learned Counsel goes on to say In my opinion 
this is a case in which there should be an appeal. There are 
many points in the case in which, in my opinion, the learned 
Judge has been in eri'or deciding in the way he has done/^ 

Another learned Counsel was consulted and he was of opinion 
that there should be no appeal and he went on to point out, as 
the Judge himself liaJ remarked, that an appeal by the 
guardians if unsuccessful would probably result in an adverse 
order as to costs. 

Under the circumstances it appears to me that the guardians 
acted with every propriety, and I fail to see how it can bo in 
any way suggested that there was in their conduct anything 
that would render the decree open to attack. 

But then it has been urged before us that there was a point 
which was not made out, but should have been made on behalf of 
the minor: and that point is, that it should have been pressed 
upon the Judge that though the deed of settlement was inopera-* 
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tive, still it could not in the circumstances legitimately^ ^ 

that the property passed under the will of Mulji Jetba^ for it 

was obvious that the property was joint. 

Bat the minor or those acting on behalf of the minor claimed 
the entirety of the property, and this was inconsistent with the 
suggestion that is now made of its being joint. While on the 
other hand so far as it concerns the property in suit it would 
have been as advantageous to Karsondas to contend that it was 
joint as that it passed under the \vill of Miilji Jetha, and, if the 
point was not advanced, as to which I do not feel in a position 
to express any definite opinion on the materials before us, I am 
clear that under these circumstances there would not be sutlicient 
to j ustify ns in conceding to the applicant the right of appeal 
beyond the prescribed period. In this connection it is impossible 
to overlook the grave hardship that it would bo on Gordhandas^ 
representatives, if we were to allow this extended right of 
appeal. 

Had the decision of Mr. Justice Eiisseil been that the property 
was joint, then Gordhandas, had he so wished, could at once 
have made such disposition as would have secured to him- by 
partition a separate interest. Now that is impossible, for he is 
deal. If it now were held that the property was joint then 
those who claim under Gordhandas would he deprived of what 
has devolved on them, because the operation of the doctrine of 
survivorship would carry the whole of the property to the young 
man Karsondas. Would it be just to make any concession in 
the circumstances of this case which would lead to such a I’esult ? 
Clearly not. 

But there are other matters referred to in the very full and 
careful affidavit of Mr. Jamsetji which tends in the same direction. 

Thus it may very well be questioned whether having regard 
to the agreement that was sanctioned by the Court it could witli 
any fairness now be permitted to the applicant to have the right 
of extended appeal which he seeks. 

I notice too that Mr. Justice Russell in dealing with the appli- > 
cation made an order as to costs: more favourable to Karsondas 
than would otherwise have been the case in the hopes that there- 
by the litigation would cease. 
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I do not plaee iBiicIi stress, upon that cireunlstance^ but I find 
that' in .the case of Mon^penny v, Bering ^ an order as to costs^ 
nn'.the understanding that it was made for the purpose of 
preventing further litigation, was ..regarded as a circumstance to 
betaken into consideration in determining whether or not a 
decree adverse to an infant should be attacked subsequently. 

The conclusion, therefore, to which I come is that in the 
exercise of our discretion under section 5 of the Limitation Act, 
we ought not to permit this appeal after the prescribed period, 
and we accordingly dismiss this application with costs. 

Costs of both the respondents must be paid by the applicant. 

Application dismissed. 

R. R. 

(1) (18.59) 4 I)e 0. k J. 175. 


APPELLATE CIVIL. 


Before Sir Lmorence Jenhinsy K.C.L’E.j Chief Justice^ and 
Mr. Justice Russell. 

KRISHlSr.^1 KOM MALTANB (oBioiifAL Plaixtifb), Appellakt, ' i?, SHRL 
; PATI BIN PANDU AND OTHEKS (OBIGINAIi DEFENDANTS), EeSPONDBNTSo* 

MitahsJuvra — Co-widoics — Deceased cO‘widow — Stridhayi property of the 
deceased — Siirvimng co-widow entitled to succeed — Nearest smmving 
Saphida of the husband. 

According to tlie Mitaksliara a surviving co-widow is entitled to succeed to 
the Stridhan property of her deceased co'widow as the nearest surviving 6'apinda 
of the husband. 

Second appeal from the decision of A, Lucas, District Judge 
ot* Satara, reversing the decree of S. N, Sathaye, Joint Subordinate 
Judge of Karad. 

One Mahadu had two sons, namely, Bhika and Kusha, who 
were divided in interest and in separate enjoyment of their 
properties. Bhika had a son Martand, who pre-deceased his 
father, leaving behind two widows, Kasai and Krishna}, the 
plaintiff. After Bhika^s death, his. widowed daughter-in-law 
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Kasai continued in possession of his property for more than 
twenty years. Kusha had three sons_, PandtS;,. Khandti and Maroti. 
Mauiti left three sons, Ganu, Shripati and Maln. defendants l-~3« 
Khandu left a son Balu, defendant 4, and Maruti left a son 
Krishna, defendant 5* After Kasafs death, which took place in 
or about the year 1900, her co-widow Krishna! brought the 
present suit in the year 1903 against the defendants to recover 
the property which was in Kasai’s possession, alleging that the 
defendants forcibly dispossessed her in July 1902. 

Defendants 1 — 4 did not contest the suit. 

Defendant 5 answered, inter that the plaintiff was not the 
owner of the property and she did not state how she was inter- 
ested therein and that the defendant had inherited it and was its 
full owner. 

The Subordinate Judge found that the plaintiffs ownership 
was proved and that the defendant dispossessed her while she 
vras in possession of the property. Pie, therefore, decreed the 
claim. 

On appeal by defendants 2, 4 and 5 the Judge reversed the 
decree and dismissed the suit on the ground that as Kasai was 
in exclusive possession of the property for more than twelve 
years, she had acquired a title by adverse possession ; therefore, 
the property would, on her death, pass to her husbanef s heirs, 
the defendants, and not to the plaintiff who could not come in 
as Kasaf s heir. 

The plaintiff preferred a second appeal. 

S. R.BahJile for the appellant (plaintiff) : — The Judge has found 
as a fact that Kasai acquired title to the lands in dispute hy 
adverse possession. The lands, therefore, became her StricVian, 
According to the special line of succession for Stridlum property, 
the plaintiff’ being a co-widow of Kasai, is entitled to succeed to 
her property in preference to the defendants wdro are tlie nephews 
of her husband. This is deducible from the Mitakshara which 
lays down that in the case of Stridhan the property goes, in the 
absence of descendants, to a woman^s husband, and, in the absence 
of husband, ^^to his nearest Sapindm'^ {tatprat^maMah saphuhlk)^ 
that is, the next-of-kin. The present case comes from the Safctira 
District where the Mitakshara is* the governing authority. The 
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. nest« 0 f-km:/ after' imsband is^- obviously, , Iiis- widow... The 
Mifcaksliara is^ no dpabt_, silent as to the .specified heirs after the 
, . /hiisbancl/ but according to. .the' author^s well-known. rulC' of 
.\ 'succession/ it. is clear, that ■ the co-widow is the ..preferential heir : 
..see West and' ^ Srd edition, pp. 517, 518 ;Banerji on -Hindu 
Stridhan/pp. 362-3 ; Gharpure\s Hindu Law, p.. 205, 

JV, BkaJeJmr for respondents (defendants) It is admitted 
that the Mitakshara is silent on the point involved and that it 
does not vspecifically mention the heirs after the husband to a 
, woman^s Stridhan, The omission cannot be said to be 
unintentional because the rival widow is mentioned in other 
places* Furtlier with reference to Sliulka Siridhaiii for which a 
pretty full list of heirs is given, the rival .wife is again 
conspicuous by h.er absence, although her daughter finds a specific 
mention. 

The principle of Scqnndaship in the. sense of capacity to offer 
Fiudas to ancestors cannot apply to the Mitakshara school 
because the Mitakshara interprets SapindmJdp as meaning 
propinquity. But if propinquity be held as the principle for 
determining succession to Stridhan, then the Mitakshara wmuld 
not be consistent with itself because it provides a list of specified 
heirs to Stridhan and excludes the son in favour of the grand- 
daughter.' This anomaly should not be carried further and 
should not be imported in the nnspecified heirs that may come to 
bo included in the expression his next-of-kin ” [tatirraiyimmidli 
sapinddh)^ 

.Jenkins, '0,.: J. : — ThiS' case comes' from the ' Satara District: and'.. 
it raises the question whether ’ a lady is entitled to succeed as 
heir to her deceased co-widow. 

Ihe property became the Stridhan of the deceased co-widow by 
the operation of the law of limitation ; and the rival claimants 
......are.the'grand*^^^^ .of the,' .brother 'of 'dhe, .co-.'widow'^s father-'' 

,,||.?||oW;';'':for ■■of;"'tiii'S'^^case,.; 'we.',;, must '.dQok^'ht /"the;;,",': 

Mitakshara. On the death of .a woman without issue, which is 
the position with which we have to deal, it is said in paragraph 

,;'fi;bf;::se,i'tibh';:',i|'v;bf:'>;:Ohapt'e'r;'''iD 

if married by any of the four mode,s of marriage denominated 

^ " 


Pr^apatya-^^beto pkce^. to 

her husband. 

'■'''v'.; The lady in" this case was., married in one of , these ..four niodes^ 
and the husband is dead. For this contingency provision i>s made 
in the following sentence^ which says that on failure of hiiii^ it 
goes to his nearest SapiudasJ^ 

Now^ there can be no question that the plaintiff^ as the widow 
of the deceased husband, is his 8aj)mila, and according to the 
order prescribed in the Mitakshara, she is his nearest surviving 
Sapinda. 

Whj^ then, are we not to give effect to this apparently simple 
provision of the law ? We can see no adequate reason. 

This view is accepted by such eminent text-writers as West 
and Biihler, and Sir Gooroodass Banerjee (see the first named 
authors at pages 517 and 518 of their work on Hindu 
the last named at pages 362 and following of his book on Hindu 
Law of Marriage and Stridlian^^)). In West and Biihler it is 
stated, though no authority is cited for the proposition, that a 
course of succession entitling the co-widow to succeed is in 
accordance with the custom on this side of India. 

We, therefore, are of opinion that the widow can claim at least 
to be as against the parties to this litigation ^'‘the nearest 
whether she may possibly have any higher right wo 
are not now concerned to decide. 

The decree of the lower appellate Court must, therefore, bo 
reversed and that of the first Court restored, with costs', 
throughout. 
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Before Sir LaiGrencQ Jenlcins, 3 CMef Justice^ 

a%cl Mr, Justice Mus sell » 

SHILLING APPA Bm BASAPPA (oeig-inal Plai'25'tiei% Appellant,, r , 
.CHANBASAPPA bin PAKIEAPPA and another (original Beeend- 
, : .ants), EeSPONDENTS.'^ 

Cinl Proeedtire Code {Act XIV of 1882 f secs. 376 mid 305 — ^Execution of 
decree — Attachnent—Frivate saU pending attachnent — Suit hg vendee for 
recovery of i^ossession, 

A judgment-debtor having executed a sale-deed of Ins house pending 
atiaclinient in execution of a decree and the vendee having subsequently brought 
a suit to recover possession of the house, the lower Court dismissed the suit 
holding- that section 305 of the Civil Procedure Code (Act XI Y of 1882) 
furnished an answer to the suit, 

Selds reversing the decree, that the sale was a private alienation and it 
operated to convey to the plaintiff the interest of the vendor in the property the 
deed purported to pass. But to prevent frauds on decree-holders, it is provided 
hy section 276 of the Civil Procedure Code (Act XIV of 1882) that *^whon an 
attachment has been made hy actual seizure or hy written order duly intimated 
and made known in the manner aforesaid, any private alienation of the property 
attached, whether hy sale, gift, mortgage or otherwise during tho conti- 

nuance of the attachment, shall be void as against all claims enforceable under 
the attachment.’’ The sale, if made during the continuance of the attachment, 
would he void to the extent indicated in the section. 

Section 305 of the Civil Procedure Code (Act XIY of 1382) is an enabling 
section and qualihcs the prohibition contained in section 276; on compliance 
with the conditions of that gcction a private alienation, notwithstandiBg 
section 276, becomes absolute even against all claims enforceable under the 
attachment. ' 

If it did not become absolute under section 305, tbon it would not be operative 
against claims enforceable under the attachment, hut to that extent would 
be defeasible. 

Seoohd appeal from the decision of^L, Grump, ^ District 
oE Dharwar, confirming the decree^.-o£ V, G* Kadaskaib Joint 

’ ’"'The plaintiff sued to recover possession of the’ house in suit, 
alleging that it \vas the property of one Ulwappa, the deceased 
brother of defendant 1 ; that defendant 2 obtained a money 

Second ap'x3eal li^o« 250 of 1905* 


TSE IHDIAIT'MW reposts. [FOE. XXX, 


decree against defendant 1 for a debt due by liis decoascu broLlier 
and got tlie house attached in execution of the decree j but that 
before the Court sal e^ defendant 1 sold the house to liiiii for 
RyS» 200 under a registered sale-deed dated the 2nd April 1900 ; 
that defendant 2 wrongfully trespassed on a portion of the house, 
and that both the defendants having refused to deliver possession 
he brought the present suit. 

Defendant 1 denied execution of the sale-deed relied on by 
the plaintiff, and contended that it was false and without 
consideration. 

Defendant 2 answered that he did not trespass on any portion 
of- the house ; that he purchased the bouse from defendant 1 for 
Es. 500 under a sale-deed dated'the 5th June 1901^ and that he 
> had no knowledge of the sale to the plaintiff*. 

The Subordinate Judge found that the p1aintifi^s sale-deed 
was not proved. He, therefore, dismisvsed the suit. 

On appeal by the plaintiff the Judge confirmed the decree on 
the following grounds : — 

An objection was raised by tlie respondent’s pleader at the bearing of this 
case wliicli must, I think, prevail. It will be seen tliat the plaintiff’s suit is 
based on a salo-dced alleged to have been executed by defendant i with the 
sanction of the Court under section 305 of tlie Civil Procedure OolIo. The last 
paragraph of this section runs as follows : 

Provided that no mortgage, lease or sale under this section shall beeoniu 
absolute until it has been conhrmed by the Court.” 

Admittedly the sale-deed was never produced before the Court and no apidiav 
tion was made praying for its confirmation. In the ordinary course of practice 
such documents arc produced and the Court’s sanction is endorsed upon tlioni ; 
as the sale is not absolute the title cannot be held to have passed, and the alleged 
vendee cannot maintain this suit against the vendor. The words (/C the section 
are imperative and the confirmation of the Court has oln ioiisly been made 
compulsory by the Legislature for the protection of the judgmeiit-debtcer. The 
proper course for the ifiaintiff was to ajDply to the Court, in the first iostrinco, 
for the confirmation of the sale ; without having done so ho can hire ohiahied 
no title which can enable him to maintain a suit on the sale-deed. In a ease of 
this nature where the same questions may hare to be decided in another proceed- 
ing, I think it would be unwise to enter into any discussion on tho merits. 

On these grounds I confirm the decree and dismiss the appeal ivith costs. ’ 'i' 

The plaintiff preferred a second appeal 

Smuitm A. llaUirngdi appeared for the appellant (plaintiff) 

The Judge was wrong in holding that no title passed to ns at all 


under tiie: sale- deed,, tlie ;sale; \TOS-not^ by the Court 

uiidei ■seetioii 305 'of .the' Civil Procedure Code, The sale cannot 
, be void as against the whole world# It would be void onlj?' 
against ' air claims enforceable . under the attachment^’’ sec« 
tion 276: of the Civil Procedure Code. In the present ease 
there was no such claim in opposition to our purchase pending 
attachment. The judgment '•creditor claimed under an independ- 
ent subsequent sale from the judgment-debtor. It was therefore 
wrong to hold that the sale to us passed^ no title : Anund loll 
Dom V. JuUodImr 

8. F. BMmlarhar appeared for respondent 1 (defendant 1 ] : — 
The sale being not confirmed under the last proviso to section 305 
of the Civil Procedure Code^ it could not pass any title to the 
plaintifF, Until the sale is confirmed by the Courts the vendee’s 
title is only inchoate and not complete : sections 314 and 316 of 
the Civil Procedure Code. 

//• C. C£>yr//rappeared for respondent 2 (defendant 2). 

Jenkins, 0. J. :™The plaintiff sues to obtain possession of a 
honse^ alleging a sale-deed executed in his favour by defendant 

The first Court held the sale-deed not proved. 

The lower appellate Court did not go into that question, but 
considered that section 305 of the Civil Procedure Code 
furnished an answer to the suit. 

From that decision the present appeal is preferred. 

As the lower appellate Court came to no finding on the issue 
whether or not the plaintifPs sale-deed was proved, we must deal 
wfitb this appeal as though the .sale-deed had been proved. 

Primd facie^ a sale-deed executed by one person in favour of ' 
another operates to convey to that other the interest of the 
executant in the property the deed purports to pass. But to 
prevent frauds on decree-holders it is provided by section 276 
of the Civil Procedure Code that when an attachment has been 
made by actual sei^mre or by written order duly intimated and 
made known in the manner aforesaid, any private alienation of 
the property attached, whether by sale, gift, mortgage or other- 
wise, .... during the continuance of the attachment, shall 
be void as against alb claims enforceable under the attachment/^ 

a) 1872)14Moo.£ A.54S# 
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The alleged sale-deed on whicli the plaiEtifi^ relies a be a 
private alienation^ and^ if' made during the continimnce of an 
attachment, it ■ would he ' void to the extent indicated in the 
section.. ■ 

But the vie^Y that the plaintitf’vS title is defective has been 
based in the judgment of the lower Court and in the argument 
before us not on section 276, but on section 805 of the Civil 
Procedure Code. 

Assuming, for the sake of argument, that section 805 applies, 
has it the efiect which has been ascribed to it ? We think not. 

It is an enabling section, and qualifies the prohibition con- 
tained in section 276 ; on compliance with the conditions of 
that section a private alienation, notwithstanding section 276, 
becomes absolute even against all claims enforceable under the 
attachment. 

If it did not become absolute under section 305, then it would 
not be operative against claims enforceable under the attachment, 
but to that extent would be defeasible* 

That appears to us to be the scheme and effect of the Code, 
and we hold that the learned Judge has fallen into an error in 
supposing, on the assumptions that he has made, that section 305 
furnishes an answer to the plaintiff’s claim. 

We must send hack the case for the determination of the issues 
and for a- re-trial in the light of these remarks ; and for that 
purpose we must reverse this decree and direct that the costs 
shall be costs in the suit. 


Decree repened and case remanded* 
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OHIGINAL CIVIL, 


Before ilfn Justice Cliandamrhar, 

In tub mattbm 'of tsb Land Acquisitioh Act I of 1894 
' In T.UB MATTBB OF EUSTOMJI eTIJIBHAI and ANOTHEE.^'-' 

Land Acquisition Act (I of 1894), section IS (2) — Meference hy Collector 
Grounds of oojection— -Additional grounds urged before Court-— Issues. 

Section 18, sub-section 2, of tbe Land Acquisition Act requires that any person 
interested wlio ims not accepted tbe Collector’s award and requires tbe Collector 
to make a reference to tbe Court “ shall state the grounds on wbicb objection 
to the award is taken.’* Such rec|uirement is one of tbe conditions precedent 
to tbe obligation of the Collector to make tbe reference. 

that as section 147 of tbe Civil Procedure Code applied tbe claimant 
at the bearing is not confined to tbe grounds set out in bis notice. 

Held, further, that be is entitled to advance claims in respect of portions of 
tbe land taken ii|) not referred to in bis notice. 

Refeeence by tlie Collector of Bombay. 

The material facts] of this case relating to the points decided 
in that portion of the j udgment recorded below are as follows ; — 

The land belonging to the claimants Rnstomji Jijibhai and 
Sorabji Seodia were compulsorily acquired by the Collector on 
behalf of Government according to the provisions of the Land 
Acquisition Act on 6tli December 1902. On the 24th February 
the Collector made his award and apportioned the sum awarded 
between the claimants above-named and others. The claimant 
Seodia objected to the award and embodied his objections in a 
letter^ dated 13th April 1904, demanding a reference to the High 
Court. This letter ran aslfollows ; '— 

. . and 

Land at Bab ula Tank Roach 


Please take notice tliat I object to tbe award made by you in this matter and 
dated tbe 24tb clay of February 1904 on tbe following grounds 
That 'you are in error in bolding that tbe full montbly letting value of tbe 
bouse on plot (11) on the plan H was Rs. 70 per month and tbe proper number 
of years purcbasc to be given for that property was i6|- years and that you 
ought to liave bold that tbe said montbly value was Rs. 7o and tbe number of 
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years piiiclaase ^\as 20. Also tliat yoti are ia error ia allowing 5 per cent, for 
vacoaioies and collection in respect of tlie said liouse and tliat you sliould not 
have allowed more tlian 3 per cent, for sndi purposes. 

And in pursuance of section 18 of tHe above-mentioned Act I reQuest tliat 
tlie above matters be referred by you for tbe deteriiiinatioii of tbe High Court. ^ 

The claiumnt Eastomji also objected to the award and demanded 
a reference stating his objections in a letter, dated 14th April 
190 j', in the following terms :•««» 

Land Ac(luisition Act, 1894. 

Please take notice tnat I object to tbe award made by you in this matter and 
dated tlie 2'ttli of February 1904 on the following grounds : — 

1. That you arc in error in holding that a part of the rents paid by the 
Hiib~tenants for the timber depots forming portion of the above property 
represents trade profits and' that you should have held that the rents jiaid by 
the respective occupants of these timber depots is regulated solely by tlie position 
of the reFpectivo timber depots, 

2. That you are In error in holding that the full monthly letting value ol: 
the house on plot (10) on the plan H was Es. lO per month and the proper 
nunalier of years purchase to be given for that property was lo| years and that 
you ought to have held that the said monthly letting value was Es. *75 and tlie 
number of years purchase was 20. Also that you are in error in allowing 5 per 
cent, for vacancies and collections in respect of the said house and that you 
slionld not have allowed more than 3 per cent, for such purposes. 

3. That you arc wTong in valuing the vacant land forming' plot 2 on the 
said plan H at only one-half the rate at which you have valued the land 

, occupied by the tenants of the timber depots and that you should have valued 
the said vacant land at the same rate as the hack part of tlie land oecu])leil by 
the timber depots. 

And in pursuance of section IS of the above ^mentioned Act I request tlmt 
tlie ahovo matters be referred by you for the determination of tlie llig'Ii Court, 
The claiiiBxnt Rustoiiiji's Solicitors .subsequently wrote the £oI« 
lowing letter, dated 2ncl Juno 1905^ totheGo\TiniinoiitSoIicitor:— 

Land Acquisition Act, 1904, ^ A 

and ' 

Ay., ^ Land at BaWa 

Dear Sir, 

■ Eefening to the notice of the 12th April 1904 given to the Collector under 
section 18 of the above Act by Mr. Eiistomji Byramji Jijibhojj one of the 
persons interested in the above land, stating Ms objection to the amount of 
compensation awarded to 'him for the land, we beg to ' state that, in addition bo 
.the grounds of objection contained in the above notice, Mr. Busloinji Byramji 
Jijibhoy objects to the aniount/of compensation awarded him on the folio 
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grounds^ that in valnlng the stMe property the Collector ought to laa ¥0 
taken 16 and years purchase of the rents received for the said stable 

property and not Ilf years purchase only, and that in valuing the land available 
for timber depots the Collector should have included in his valuation the piece 
of vacant land marked Ho« 7 on the plan exhibit H and lying to the north of 
the Chawl Xo. 6. 

These objections will be urged before the High Court under the reference. 
The Collector by a notification^ dated the 18th March 1905, 
referred the matter to the High Court. When the case came 
on for hearing, counsel for the claimants raised the following 
issues,,.: — 

J. What are the correct rentals of the houses on plots (10) and (11) ? 

2. What are the proper deductions for (a) vacancies and collections and {&) 
repairs in respect of the said houses? 

3. What is the correct number of years purchase to he allowed in respect of 
the rent of the said houses ? 

4. What is the correct value of the said houses and of each of them ? 

5. What is the coireot life to be assigned to the stables ? 

6. What is the correct number of years purchase to be allowed in respect of 
the rents of the said stables ? 

7. What is the correct value of the said stables ? 

8. Whether plots (8) and (4) should not be valued according to the ultimate 
rents obtained for such plots, plot (3) to include (8- a) and (3-&)? 

9. Whether the area of plots (2) and (5) valued by the Collector should not 
be valued on the same basis as plots (3) and (4) ? 

10. Whether plot (7) should not he valued on the same basis as plots (3) 
and (4) P 

11. Whether 28 1 years purchase is not the correct number of years purchase 
in respect of the rents of plots (3) and (4) and (9) ? 

12. What is the value of plots (2), (3), (4), (7) and (9) respectively ? 

^',\13.'': v,G@neralissu 0 .,:\,:''. 

Issues raised on behalf of Government ; — 

14. Whether the claimants are entitled to raise any and which of the issues 
which have been raised having regard to the provisions of section 18 of the 
Land Acquisition Act ? ' 

15* Whether the amount awarded by the Collector is not sufficient ? 

Issue 14 was tried as a preliminary issue. 

Strangman with Inmrafitg for the claimants : — We are entitled 
to raise issues on any point connected with the Collector's award 
once the reference is made to this Court. The claimants* letters 
set out certain objections to the award to satisfy section 18 of 
the Act and to enable the Collector to make a reference. Once 
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, the '•reference is made' we "are at liberty 'to. open np. the whole 
Ccise de novo and are not restricted to the specific objections 
set out in the claimants’ letters to the Collector demanding the 
reference. Kmt v. Secretary of Stale for LiduP'^. 

Scoii (Advocate-General) with KirlcpatrieJc for Government 
The claimants cannot be allowed to travel outside the objections 
specified in their letters demanding this reference. 

Those letters are in the nature of pleadings in a suit and the 
rules as to issues thereon apply to issues raised on those letters. 

We contend farther that under section 18 (2) (a) of the Act the 
claimants are barred from relying on the objections raised in 
their solicitors’ letter of the 2nd J ime 1905 as that was written 
more than six weeks after the date of the award, and this 
argument applies with still greater force to issues raised on 
objections which have only been made for the first time in Coiiit 
and for which we are not prepared. 

Chanda VABKAE^ J. — This is a reference by the Collector of 
Bombay, made under the provisions of section 18 of Act I of 1894, 
for the determination by this Court of the amount of compensation 
for a land with buildings standing thereon in the vicinity of the 
Sir J. J. Hospital. The land in question was compulsorily 
acquired by the Collector according to the provisions of the Act by 
a declaration published in the Bombay Government Gazette on the 
Oth of December 1902, The Collector by his award, dated the 
24th of .February 1902, and made under section 28 of the Act, 
adjudged Es. 3,09,266-6-7 as the total amount of compensation 
to be paid for the land and buildings thereon, and directed that 
amount to be apportioned among the claimants as follows : — 

To Eustamji Byramji Jijiblioy Es. 2,75,50ol0-10 

To the Official Assignee on behalf of the insolvent 

Eorah Eurbbai Gazikhan 14,829~5"3 

To Ednlji Friimji Motivala ... ,, 9,452-2.0 

To Sorabji Cowasji Seodia 9,880-L7 

On the 1st of March 1904, the Collector gave notice of his award 
to the persons abovementioned ; and, as is admitted before me by 
the parties concerned, the notice was received on the 4th of 
March 1904. • . 
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Of the four claimants, two, tlie Official Assignee on 
belialf of the insolvent Borah Nurbliai Gazikhan, and Edalji 
Motivala, accepted the award. 

Sorabji Cowasji Seodia, however, by a written application to, 
the Collector, dated the 13th of April 1904, required him^ under 
the provisions of section 18 of the Act^ lo refer the matter for the 
determination of the Court, his objection being to the amount of 
the compensation. The grounds on which the said objection was 
taken were stated in the application, as required by sub-section 2 
of section IS. 

On the 14th of April 1904^ Eustamji Byramji Jijibhoy fol- 
lowed with liis written application to the Collector under 
section IS. He also objected to the amount of the [compensation 
and stated his grounds, which had reference to other parts of the 
land than those which formed the subject-matter of Sorabji 
Cowasji Seodia’^s application. 

The Collector accordingly made this reference on the 18th of 
March 1905. 

On the 2nd of June last Rustomji Nanabhoy Byramji's 
Solicitors informed the Solicitor to Government that in addition 
to the grounds of objection stated in his written application, he 
objected to the amount of compensation awarded to him on other 
grounds also. The grounds are stated in the Solicitors^ letter. 

Mr. Strangman, appearing for the claimant, Rustomji Nanabhoy 
Byramji Jijibhoy, has raised new issues, with reference to the 
amount of compensation awarded to him by the Collector, in- 
volving not only the grounds of objection stated in Mr. IliistomjFs 
written application to the Collector, buj} also the additional 
grounds stated in his Solicitors^ letter. 

The learned Advocate General, appearing for Government, 
has raised the preliminary objection that these additional grounds 
are not open to the claimant upon 'tMs' ■reference'''', a 
must be confined to the grounds of objection stated in his written 
application to the Collector. 

Section 18, sub-section 2, no doubt requires that any person 
'^litere^ed,■;:[:wb0>;''^^:bavihg;[;n^t■v 
Y'equirbs^^the^'f'Cpleetdr-'tb'^ 

state the grounds on which objection to the award is taken*’^ 
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obligation of tlie Collector to make the rcfetence, But there is 
no provision in the Act ’ which expressly lays down that the 
claimant in question should be confined to those grounds by the 
Court in determining his objection. It is usual in statutes to 
find provisions of that kind. For instance, section 542 of the 
Code of Civil Procedure provides that an appellant shall not 
without the leave of the Court urge or be heard in support of 
any other ground of objection than the grounds set forth in his 
memorandum of appeal. The omission in Act I of 1894 of a 
provision similar to that contained in the Code of Civil Procedure 
with reference to appeals affords an argument of weight in 
support of Mr. Strangmatfs contention and it must be upheld 
unless, having regard to the context of the different provisions 
of Act I of 1894, its object and its policy, there is a necessary 
implication that the Legislature intended to confine a claimant 
to the grounds set forth in his written application to the Collector. 

On the question of such intention it is, however, to be remark- 
ed that, while section 18 requires that a claimant objecting to the 
award and desiring a reference shall state the grounds of objection 
in his written application to the Collector, section 19, clause (r?) 
requires the Collector, in making the reference, to state the 
grounds on which the amount of compensation was determined 
by him, i£*the claimant’s objection be to such amount. Now, if 
the Legislature intended that the Court, in hearing the reference, 
should confine itself to the grounds of objection set forth by the 
claimant in his written application to the Collector, why did it 
not say in section 19, clause (S) that the Collector shall confine 
himself to those grounds and give his reply to them, for the 
information of the Court’’? Further, sections 23 and 2i lay 
clown matters which the Court shall or shall not take into 
consideration. There is no reference in them to the claimant's 
grounds of objection set forth in his written application to the 
Collector. Again, section 53 provides that ^^save in so far as 
they may be inconsistent with anything contained in this Act, 
the provisions of the Code of Civil Procedure shall apply to all 
proceedings before the Court under this Acfc/^ According to 
that Code (see section 147) the Court may frame issues not 
merely from the plaint or written statement but from allegations 
made by, the parties or by any persons present on their behalf or 



. bj.their 'pleaders..,. If the written application to tlie Collector, is 
tantamount to a plaint,— and it cannot be treated as any tiling 
:;Iess than a plaint in a suit— what is there in Act I of 1894 which 
takes away from a claimant the right he has according to 
section 58 of that Act to invoke the aid of section 147 of the 
Civil Procedure Code ? 

It is true that the land in this case which has been com- 
pulsorily acquired by the Collector and which forms the subject- 
matter of his award is divided into plots, and that whereas 
the claimant's written application, made to the Collector under 
section 18, sub-section 2, set forth grounds of objection to 
the amount of compensation which had reference not to all but 
only one of the plots, his Solicitors^ letter relied upon grounds 
which touched another plot or parcel of the land. And 
it is this which the learned Advocate General contends the 
claimant cannot be allowed to do. His argument is that the 
claimant must be confined to the plot mentioned in his written 
application. The answer to that, however, is that the Act speaks 
of the land as a whole and the amount of compensation awarded 
in respect of it. The claimant objects to that amount and though 
the Act requires him to state his grounds of objection in his 
written application to the Collector, and though such ground 
may refer only to a part of the land, the Act by section 19, clause 
(rf), substantially makes it incumbent upon the Collector to state 
his grounds for awarding the amount with reference to the whole 
land, and not to that particular part. 

In my opinion, therefore, the provisions of sub-section 2 of 
section 18 are merely a condition precedent to the Ooilectoris re- 
ference | and that after the Collector has made the reference, 
their operation ceases, and the Court in dealing with it has to 
act' in : accordance with sections 23- . and 24 of the,, 'Act ' and' ' the 
provisions of the Code of Civil Procedure so far as these apply. 

Attorneys for the claimant : Mcbbts* Craigie^ Lynch ^ Owen, 

Attorney for QoYemmmti.Mr, K MWichokon^ Government 
#oIicitori'^''-v 


: 34 ?: 


IMS. 


, Lan'd.,;\. 

AcQ.crisiTio:^ 
■ :, Act.,. 

. liv m , ■ 
Evstom 

JlJlBnAT. 


848 


190S. 

Veecmber 5. 


THE INDIAN LAW 

ORIMINAIi REVISION. 

JBefore Bit Ldioreuce Jenkins^ Chief Jzistlce^ and Mr , Justice Rtisselh 

EMPBBOB t). HUSSEIN NOOE MAHOMED and. othees/^’ ^ 

jBoMhoi^ Prevention of G-amhling jLct (fBom* Act IP of 188 / ), section 12 

— Gambling in a railiociy caTviagC’^ThTGugh special tfciin Public place 

Raihmij trach— Public having no right of access except passengers^ 

Tlie accused were convicted tinder section 12 o£ tlie Bombay Prevention o£ 
Gambling Act (Bom. Act IV of 1887) as persons found playing for monoy in a 
railway carriage forming pait of a tbrougli special train running between Poona 
and Bombay, while the train stopped for engine purposes only at the Beversing 
Station (on the Bore Ghauts between Ivarjat and Khaudala Stations) of the 
Great Indian Peninsula Railway, 

Keldi reversing the conviction, that a railway carriage forming part of a 
through special train is not a public place under section 12 of the Bombay 
Prevention of Gambling Act (Bom. Act IV of 1887). 

Per (X The word place'' [in section 12 of the Bombay 

Psevention of Gambling Act Act IV of 1887)] is, I think, qualified by 
the word public ” and having regard t:> its context and its position in that 
context, it must, in my opinion, mean a place of the same general character as 

a road or thoroughfare I am unable to regard the railway cwiage, 

in which the accused were, as pos 3 c.ssing such characteristics of, or bearing .such 
a general resemblance to, a street or thoroughfare as to justify us in holding 
that it was a public place within the meaning of section 12 of the .Act, with 
which alone we are concerned. 


Criminal application for revision No. 217 of 1905 < 

(1) Section 13 of the Bombay Pro venti )ii of Gambling x\ct (I V of ISB"). 

A Police ofiicer may ax)prehend without 'warrant — 

(a) any person found playing for money or other valuable thing with Ccards, dive, 
counters or other instruments of gaming used in playing any game, not being a game 
of mere skill, in any public street, place or thoroughfare j 
{h) any person setting any birds or animals to fight in any public street, xfiace or 
thoioughfai'e j 

ie) any person there present aiding and abetting such imblic hghfciog of birds and 
animals. 

Any such person shall? on conviction, be punished v/ith fine which may extend to 
fifty riix^ees? or with imprisonment which may extend to one month. 

And such Police officer may seize all birds and animals and instruments of 
gaming found in such public street, place or thoroughfare or on the person of those 
whom he shall so arrest, and the Magistrate may, on conviction of the ofienucr, order 
su<ii instruments to be forthwith destroyed,, and such birds and animals to be sold 
and the proceeds forfeited. 
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^ I^er Mussmli, adjectm public^'’ .[in seetion 12 of tbe Bombay Pra- 

:Toiitioii .oi.GamMiiig Aofc (Bom, Act; IV, of 1887)] applies, to all the three iioniis — 
street, place or thoroughfare, and it is clear tliat the railway line certainly 
cannot be described as a ‘‘public street or thoroughfare ’’ inasmuch as it is not 
and cannot bo nsed by tlm public in the same way as they are in the habit of 
using public streets ” and ‘‘ thoroughfares 

" Ceiminal, application for revision of convictions and sentences: 
recorded by K. V* Joshi, First Class Magistrate of Maval at 
Vadgaon in the Poona District, in case No. 221 of 1905. 

On the 2nd September 1905 the accused were travelling in a 
Second Class Railway carriage of a through special train run- 
ning from Poona to Bombay. The train ran direct to Bombay 
and took no passengers at any intermediate stations between 
Poona and Bombay. Daring the season of the races at Poona, 
the Great Indian Peninsula Railway Company started such trains 
from Bombay to Poona if a sufficient number of passengers 
offered beforehand to travel by them. The train in which the 
accused were travelling stopped for the purposes of the engine 
only at the Reversing Station in" the Boi’e Ghauts between Karj at 
and Khaiidala Stations, and while this train was standing the 
Police raided the carriage in which the accused were travelling 
and found them sitting round a piece of cloth bearing various 
devices thereon as heart, anchor, crown, &c., and engaged in what 
is known as the heart, anchor and crown game with dice and 
money. It was a game of chance and not a game of skill, The 
accused were thereupon arrested and tried by the First Class 
Magistrate of Mdval in the Poona District. The Magistrate 
found that the place where the accused were playing was a 
public place within the meaning of section 12 of the Bombay 
Prevention of Gambling Act (Bom. Act IV of 1887) and on the 
5th October 1905 convicted and sentenced accused No. 8 to 
rigorous imprisonment for one month, because he was considered 
to be the ring-leader and accused Nos. 1 — 6 to pay a fine of Rs. 40 
i^leach.-; ' 'The following are the 

reasons given by the Magistrate for holding that the carriage in 
^:wlici'4hA'ac travelling:' was:A''V'' public,' place'^ 

The accused are said to have been found gambling in a railway carriage o£ 
the race sx:)ecial second class wMcb ran ^ from Poona to Bombay. The 
question for determination is therefore whether such a., carriage comes within 
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place, or tlboroBgb&re.’* There are no 
debiiltions given in the Act of these expressions ; nor are there Indian rulings 
to guide this Court in determining the above question. Certainly a railway 
carriage will not be a public street or thoroughfare. But it is to be seen 
whether it can be a public place or not. The English ease, Langfish y, Archep 
(10 Q. B. D. 44) is I think on all fours with this case though the latter has 
some special circumstances attending on it. In that case it was held that a 
railway carriage while travelling on its journey is within the definition of an 
open and public place to which the public have or are permitted to have access 
in the section (3 of the Yagrant Act Amendment Act, 1873 -“-36 and 37 Yic. c. 38), 
Though we have not got the same words in our section 12 of the Gamb7!l[g>-^ 
Act, the expression public street, place or thoroughfare carries, I think, 
the same meaning. It is contended on behalf of the defence that the couvIg* 
tion in that case was secured because there were in that case the additional 
words any open place^to which the public have or are permitted to have access.” 

But from the opinions given by some of the Judges in that case about the 
case of Sx 'parte Freestone^ which was decided before the additional words 
were inserted, I think that this contention does not hold good* Lord Coleridge, 

C* J., hadsaid ** in Ex parie Freestone where it was held that a -conviction upon 
5 Geo. lY, e. 83, s. 4, for playing cards in a railway carriage must be set aside 
because it was not shown alfirmatively that the carriage was being used for the 
conveyance of passengers, there is a strong intimation of opinion that if this 
evidence had been forthcoming the conviction would have been sustained.^* 
Another Judge, Stephen J,, gives his opinion in the following words ; I am of 
the same opinion. Although it was not actually decided in Ex parte Freestone 
that a railway carriage while in the act of conveying passengers was an open 
and public place within 5 Geo. IV, c. 83, it may be inferred that if t he facts 
had raised the question, the Court would have decided it in the affirmative.’* 

# # ■ m # # # 

It is further contended on behalf of the defence that the train in which the 
accused travelled was a race special, and that as passengers were not allowed 
to get in at intermediate stations between Bombay and Poona and between 
Poona and Bombay, the carriages of that train would not come within the 
meaning of the word ^'public place ”, Mr. Muirhead, the Traffic Manager of 
the G. L P. Eailway Company, was examined as to rules and orders in conneo 
tion with the running of Pace specials. From the evidence and documents 
produced, it appears that the stoppages of these trains at Karjat, Eeversing and 
Londvla are for engine purposes only and that they are not to stop at any 
intermediate stations to pick up or set down passengers. Had it been possible 
to run these trains without stoppages for engine purposes they would have run 
between Bombay and Poona as 'ordinary trains run between two stopping 
stations where passengers are picked up and set down. Such being the case 
the argument for ' the' defence that public had no access to these race specials has 
^ no ^ significance, _ Like ordinary 'trains the public have access to Uwse race ' 
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Bpccials botli at Bombay and Poona. At the former for second class race 
specials aiiiiiclent passengora liavo to oifer tlie day before tlia train i? duo to 
rail. . At tlie latter passengers were booked on payment of single joiiiiiGy fare 
provided tlieie is leMn-ii™ It is nowhere oixlered tliat a particular class of passeii- 
:gers .are to travel by these trains. Any man can join it at Bombay if lie offers 
the day before and jiiiy man can get into It at Poona if there is reom avail- 
abho The condition of offering oneself at Bombay the daj' before the train is 
due to nin, is imposed only in order that the Railway aiithoritie.s may know 
beforeliand whether there are sufficient passengers to i-ui:i a train. In these 
cii-cunistaiiGes I do nob think that the race specials differ in Any w’ay from the 
ordinary trains in poiiit of access to the public. 

Against the said convictions and sentences the accused applied 
to the High Court under its criminal revhional jurisdiction 
urging inter alia that section 12 of tlie Bombay Prevention of 
Gambling Act (Bom. ilet IV of 1887) was not applicable, that 
the Magistrate erred in holding that the Railway carriage in 
Vi^hich the accused were travelling was a '^‘’public place within 
the meaning of the section notwithstanding the fact that the 
carriage was attached to the Poona race-express which admitted 
no passengers on its journey between Bombay and Poona and 
mce versa and that the Magistrate was wrong in holding that the 
said Act applied to the spot where the accused were arrested. 
The application was admitted and a notice was issued to the 
District Magistrate of Poona intimating that the High Court had 
decided to hear the application on the date mentioned in the 
notice or thereafter. 

Branson (with’ F* Oliveira) appeared for the applicants (accus- 
ed) :~The main question is 'whether the carriage in which the 
accused ^vere travelling was a public place within the meaning 
of section 12 of the Bombay Prevention of Gambling Act. The 
expression in the section is public street^ place or thorough- 
fare.^^ Taking into consideration the position of the term 
^^street'^’ in the expression and the adjective public preced- 
ing the three terms street, place or thoroughfare we contend 
that the term. place ’’’ means a public place such as a street or a 
thoroughfare^ Maxwell on StatuteSj,..8rd' edition, p. 461. The 
meaning put by the Magistrate" on - the term place cannot be 
lilia|nid>:'::v"Jhe''v'Magi&trate;:V::'to 

railwaj^ carriage is not a -public street or a thoroughfare* If so^ 

ilpiillllii 


351 

mm. 

EwHiEOR 
. ■ 

Hufsisix. 


THE INDIAN LAW SEPORTS. 


[VOL. XXX. 


how can a railway carriage to which the public in general have 
no access be a public place within section 12 of the Act ? 
Further the Act being penal its sections must be very strictly 
construed. The Magistrate failed to do so and has given to the 
section a wider scope by drawing upon section 3 of toe Vagrant 
Amendment Act, SG and 37 Vic. c. 3. The words of that section 
are ■wider than those of section 12 of the Bombay Prevention of 
Gambling Act. The Magistrate was not justified in importing 
the words of the English statute in the Gambling Act. — 

If a railway carriage attached to an ordinary train is not >■ 
public place within the meaning of section 12, much less will bi 
so a carriage attached to a race special which toot only a limited 
number of passengers and did not stop at any intermediate 
station between Poona and Bombay. Such a train having once 
started the public can have no access to it. 

Bao BaMchr V. J. Kirtikar, Government Pleader, appeared 
for the Crown ; — The expression “ public street, place or thorough- 
fare ” in section 12 of the Bombay Prevention of Gambling Act 
is wide enough to include a railway carriage on the lino. The 
railway line is, accoi’ding to the scope of section 12 of the Act, a 
thoroughfare. The Act makes gambling in a public place or 
thoroughfare penal. Therefore the conclusion arrived at by the 
Magistrate was correct. The carriage in which the accused 
travelled was not reserved for the party of plajmrs. There -were 
other persons in the carriage who did not take any part in the 
play. 

Jenkins, 0. J. — -The accused in this case have been eonvicted 
as being persons found playing for money against the provisions 
of section 12 of the Bombay Prevention of Gambling Act, 1887, in 
a railway carriage forming part of a through special train running 
between Poona and Bombay. 

The only question is whether it wms in a public place that 
the accused were so playing. This depends on the meaning tlie 
word “place " has in section 12 of the Act. The word “ place ’’ 
is, I think, qualified by the word “ pnilie ” and having regard to 
its context and its position in that context, it must, in my opinion, 
mean a place of the same general character as a road or tiorougJi~ 
farej else it was pointless to use the words sfreet or t/iorom&fare 
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, as they are there used. To the Railway track as socli the public 
have,:, no .right of access except .as passengers in the Company’s 
train. Therefore I need, not seriously consider the suggestion 
that the, accused were found playing in a public . place^ because 
the , carriage in which they were playing was on the railway 
track. To support the conviction it must be shown that the 
railway carriage w^as a public place of the same general character 
as a public street or thoroughfare, I would be slow to place on 
the section an interpretation that would curtail its legitimate 
seope^ but I am unable to regard the railway carriage, in which 
the accused were^ as possessing such characteristics of^ or bearing 
t such a general resemblance to, a street or thoroughfare as to 
u justify us in holding that it was a public place within the 
( meaning of section 12 of the Act, with which alone we arc 
f concerned. 

The conviction and sentence must therefore be set aside and 
the fine, if paid, refunded. 

Russell, J. — In this case the accused were charged and convict 
ed of the offence of gambling in a Special Race Train on the way 
from Poona to Bombay on the 2ad day of September 1905. The 
train was a second class one and the Police made their raid on it 
at what is well kiiowm as the Reversing Station between 
Khaiidala and Karjat. The game they were playing was one 
known as Heart Crown and Anchor and it was not disputed 
before us that they were gambling. 

The only question is were the accused gambling in a public 
street, place or thoroughfare’^ within the meaning of section 12 
of the Bombay Gambling Act. 

In the Court below and before us the case was argued as if the 
only point was whether the carriage, in which the accused were, 
comes within those words in the section. But it appears to me 
that there are two questions involved. 

1. Was that part of the railway line on which the train was 
where the accused were arrested, public street, 

2. Was the carriage in which* the accused were playing a 
public street, place or thoroughfai'e/’ 
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J£ either of these questions' b , answered in the iiegative^ tt^ 
conviction is bad and must be set a>side. 

1, In my opiiiion MiV; Branson wa'S correct in saying, that 
the adjective public ’V applies to all the three iioiins™street, 
place or thoroughfare and it is clear that the railway lino certainly 
cannot bo described as a 'Vpublic street or thoroughfare '"'' inas-> 
much as it is not and cannot be used by the public in tho same 
way as they are in the habit of using public streets and 
^Hhoroughfares/^ 

Eailway Act IX of 1890^ section 122^ provides intef alia if a 
person unlawfully enters upon a railway, be shall be punished 
with fine which may extend to 20 Es* and imlawd* ally 

seems to mean wnthout the leave of the railway administration : 
see the second clause of this section. Section 125 provides a 
penalty when the owner or person in charge of any cattle permits 
them to stray on a railway provided with fences suitable for 
exclusion of cattle. Section 13 provides for the railway adminis- 
tration putting up (^-z) boundary marks or fence, {L) works in the 
nature of a screen near to or adjoining the side of any public 
road for the purpose of preventing danger to passengers on the 
road by reason of horses or other animals being frightened by 
the sight or noise of. the rolling-stock moving on the railway ; 
((?) provides for the erection of suitable gates, chains, bars, 
stiles or handrails where a railway crosses a public road or 
the level and (d) provides for the employment of persons to 
open or shut such gates, chains or bars. These provisions, in 
my opinion, clearly show that the Legislature did not intend 
the premises of a railway to be public and therefore it is 
impossible to describe the railway line and the ground adjoining 
it between the places as either a public street, place or thorough*- 
fare. This view is borne out by the case of Imjmaifix v, Tanmall 
and whei’e a company which owmed a mill on the one 

side of the B. B. & 0. 1. Eailway and a ginning factory on the 
other, and whose servants had entered on the railway premises 
without permission of the Eailway, Company to repair a pipe 
(which had been laid beneath the, railway line) and reservoirs , 
(built on each side to preserve the proper level of water), and it was 
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held by: tMs Court that as tlie pipes and reservoirs belonged to 
the mill company and were kept in repair by tiiem^ they as owners 
of the dominant tenement^ had a right to enter on the premises of 
the railway company, the owners of the servient tenement^ and 
effect any necessary repairs, and that the entry in question being 
in the exercise of that right, could not be called unlawfuh 
The Magistrate in this case had convicted the accused under 
section 122 of the Railway Act (IX of 1890) and sentenced 
them to a fine of four annas each. Parsons, J., in delivering 
his judgment observed : But it appears to us that as the pipe 
and reservoirs belong to the (mill) company, and are kept in 
repair by them, they, as the dominant owners, would have a right 
to enter on the premises of the Railway Company, the servient 
owners, to eflect any repairs that might be necessary. See the 
Indian Easement Act, section 24, and Illustration (a)^ and 
Coleieek v. Gircllers Company The evidence shows there was 
such necessity at this time, the flow of the water through the 
pipe being stopped. An entry in exercise of a right cannot be 
called unlawful ’b From this case it follows that an entry upon 
railway premises not in exercise of a right or by permission of 
the railway administration would be unlawful : compare Foulgcr 
V. Skadman^^-'^ where a cab driver was held not justified in re™ 
fusing to leave the Railway Company's premises when requested 
on behalf of the company to do*so although he believed himself 
entitled to remain thereon because other drivers did so on pay- 
ment of certain sums to the Railway Company. 

It wmuld be impossible for the Railway Company to work its 
lines were we to hold that the public should have access to them 
inside the fences without the permission of the company, The 
place at which the accused were caught gambling, the 
Reversing Station (at which from the evidence it is clear the 
train stopped for engine purposes only) was not a place generally 
accessible to the public, who would not have any right without 
the permission of the Railway Company to be on the line at all. 

% The next point to consider is whether the Race Train 
in which the accused were caught at the Reversing Station was 
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Lookino- at all the circumstances under which the train was 
being run and the evidence of Mi% Muirhead I am of opinion 
that it was not. It was a Special train— not bound to run 
unless a siiflicient number of passengers applied^ it took no passen- 
gers in between Poona and Bombay^ and I cannot think that it 
would bo described as a train for the public carriage of 
passengers. At the same time a good deal of the evidence that 
was given was irrelevant^ the point to be decided being whether 
the train at that place, le, the Reversing Station could be called 
a public place ’b What it might be at other places between 
Poona and Bombay seems to my mind irrelevant. 

Several cases were referred to in course of the argument. 
The first was Langrish v, Archer where it was held that the 
railway carriage while travelling on its journey was an open 
and public place ’’ or an open and public place to which the 
public have or are permitted to have access 
iSFow if the words in the statute before us were the same as in 
that, of course the accused would have been rightly convicted, 
but in the statute there referred to (36 & 37 Vic., c. 38), the 
words used are ‘^opeii place to which the public have or are 
permitted to have access/' The judgment of Lord Coleridge 
shows that if these words had not been used the decision would 
have been the other way. 

In Bx parte Freestone the prohibition (St. 5 Geo. IV, c. 83, 
s. 4) was from playing or betting in any street, road, highway 
or ill any other open or public place and the conviction alleged 
that the defendants played in an open and public place, to wit, 
a third class carriage used on the L. B. and S. C. Railway, It 
was held that the conviction could not be supported as it did not 
appear that the carriage was then used for the conveying of 
passengers. There Alderson B. says these convictions ought to 
be framed strictly within the words of the Act, the object of 
which was to prevent nuisances and gambling in the public high- 
' ways/^ It was also held that it was consistent with the con-, 
viction that the oflence might have taken place in the third class 
carriage which although occasionally used on the Railway was 
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then shunted away in the yard. There however the words used 

other open and public place appear to me to distinguish that 
case from the present one. 

In Emperor v. Jmai Ally Mr. Justice Batty vvlio delivered 
the judgment says at page 289^ referring to 36 & 37 Vic. c. 38 
and s. 12 of the Bombay Gambling Act ; these two enact- 
ments^ however^ the offence is^ not that the individual members 
are making a profit at all, but simply that they are carrying on 
their gambling with such publicity that the ordiiiciry passer-by 
cannot well avoid seeing it and being enticed — if his inclinations 
lie that way— to join in or follow the bad example openly placed 
in his way. In the one case comparative privacy for profit^ in 
the other the bad public example and acces.sibility to the public^ 
would seem to constitute the gravamen of the offence. Thus, 
the very fact that special accommodation and privacy had been 
furnishedj, which would be essential in a case under section 4 of 
the Bombay Gambling Act, would be a ground for excluding the 
case from the purview of section 12. If people grakiitomly 
allow gambling on their private premises^ the law does not 
interfere with them^ presiimabljr because in that case they have 
no special inducement to tempt outsiders to join them. The law 
does interfere, however, if, whether for private gain or not, 
they expose temptation where the general public have a right to 
come."’’ 

In Khtidi BJieihh and others \\ The King Emperor it was held 
that the word place as used in section 11 of the Gambling 
Act, (Bengal Code, 2 of 1867) must be a public place and was 
ejmdem generis with the other words in the section, public 
market, fair, street or thoroughfare. Consequently a ihaJcur- 
lari surrounded by a high compound wall is not a public place 
as contemplated by that section. In that case the learned 
Judge says: — ^^The place must be of the same character as 
public market, fair, street or thoroughfare. Now the gambling 
in this case took place within a thahmban surrounded by 
a high compound wall. It is not a place where any member 
of the public is entitled to go. The Sub-Divisional Magistrate, 
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I has held that it is a public place 

who convicted ’ ^ay was allowed to go in and 

because ‘anybody and ^ ^ the Magistrate, caniioo 

come out’. Tbc ground, ‘ ‘ belonging to a Hindu 

be supported. “ ^^la be allowed to go in, yet the 

anybody and every y to prevent any particular 

0«- “V'" “t' tl ana a. a o* Jact 

iudividual going ' ^ot allowed to go into a tha- 

men wbo are not u ^ jEmperor I am 

iurhari’’ See also object o£ tbe section before 

therefore of opinion, _ it is the mischief aimed 

os to be what 

a‘ '•y “ t i^rJold^aLmagaiaa SpaciaUrain in 

the present case. > cannot in my opinion be con 

wliicb the accused were ^ ^ ^ . the meaning of the Act. 

««dtobea-'pnb . pl- 

To get to that cariiag u^mcy had permission from the 

ttelinn unUsa the person “ ^ ftst 

Baiteay Company to cioK^ ,,„„Mnot possibly sec into the 

iDersons standing on 

^„i,,ss in ssuclr these poop e were 

UnJor these citcnmstan»s I an^^» jl,, 

aeseribe either the railway playing as coming within 

unfsentenL'Jssed upon the accused 1^^^^^ bo ser asiuc. In.c, 
if paid, to be retuiided. seniniee revo sed. 
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ORIGINAL CIVIL, 

Before 2Ir, Justice Batchelor^ 

, SSdPlJBJi; BEZONJBE MOTIWALLA (Plaintiff) DOSSABHOr,/ 
BEZGHJEE AIOTIWALBA and others (Defendants).* 

Tarsi Intestate Successio-n Act {XXI of 1865) — Law governing Tar sees 
i n the mofassil lefore ike iniroduction of the Act —Buies of equity and good 
conscience — TracMce of English Equity Courts, 

Before tlie passing of the Pjirsi Intestate Succession Act, I860, ‘the law 
governijig Parsees in the mofnssil was the ascertained usage of the community 
modified by the rules of equity and good conscience. It is true tliat in such 
cases the practice of the English Equity Courts would also be followed with 
necessary modifications, but the reference to these Courts would be not for the 
purposes of introcluciug special or peculiar doctrines of English law, but 
rather with the purpose of elucidating the principles of equity and good 
conscience and of giving uniform effect to them. 

Before the passing of the Succession Act a Parsee husband did not acquire 
that particular right which in E nglish Law accrued to a husband over bis 
wife’s personalty. 

‘ Oeiginating summons. 

One Aimai alias Baclioobai died at Bombay on the 25th April, 
1886, leaving her surviving two daughters : Goolbai and Motibai. 
Prior to the 4th March, 1865, (the day on which the Pars! Intestate 
Succession Act, XXI of 1865, was passed), Goolbai was married 
to Shapuiji Bezonji Motiwalla (plaintifi) and Motibai to Dossa- 
bhoy Bezonji Motiwalla (defendant No. 1). 

' At or before the respective marriages of Goolbai and Motibai, 
their relations made to them and their husbands, the customary 
presents which belonged in accordance with the custom of the 
Parsee community to the said Goolbai and Motibai and their 
husbands as joint tenants. The said presents were allowed by 
Goolbai and Motibai and their husbands to remain with Aimai. 

Aimai, before her death, made a will, probate whereof 
on the 8th September, 1886, granted by the District Court of 
Poona to Goolbai and Motibai, executrices of the will. 

.preseht-' repcnrt,Aah''aS:^,; 

'V:': 

in respect of customary presents and presents from the house of tlie pareiits-in» 
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law in cotinectioii witii the naarriage of Jny daughters atid sons-in-law and for 
presents on otliex’ aiispioiotis occasions. In letnrii (in consideration thereof) 
and in consideration of my love as mother, I give (bequeath) in equal shares 
to my two daughters the said Motibai andOoolbai for their personal and special 
use my immoveable properties which arc situated in the camp at Poona and the 
particulars whereof are as follows. *f. ••To the same the claim of their husbands 
and of their creditors shall not prevail at all. 

7. Shonkl the death of either of my two daughters take place which may 
God forbid and should she have children or issue then the inheritance and share 
coming to her portion shall remain in the hand of her husband and the same 
shall be divided in equal shares to the children of the deceased when they attain 
the ago of 21 years but should any such deceased daughter have no issue then 
the income appertaining to tier share or portion shall be paid to her share or- 
porfcion should he he alive and the present and subsequent husband of the said 
daughter shall not be at all entitled to the principal hut on his decease taking 
place my other surviving daughter and her hslrs shall duly get the said ]}i’inei- 
pal. To the same no other person has any right whatever.” 

In 1886, the executrices, Motibai and Goolbai, sold one of the 
immoveable properties which had been mortgaged to the mort- 
gagee and thereafter divided the income of the remaining two 
properties in equal shares between themselves. 

Motibai died on the 17th April, 1891, intestate and leaving 
her surviving the defendants, her husband^ sons and daughters 
as her sole heirs. After her deaths the income of the property 
was divided between Qoolbai and the husband of Motibai in 
equal shares. 

Goolbai died on the 24th August, 1900, intestate and without 
issue, leaving the plaintiff, her husband, her sole heir. 

After the death of Goolbai, the two' remaining properties left 
by Aimai were sold by the plaintiff and the defendants : and the 
proceeds w^ere invested in Government paper. Then there arose 
a difference of opinion between the plaintiff and the defendants 
about this money : the plaintiff contended that under the will of 
Aimai and in the events which had happened Goolbai and MoM- 
bai took absolute interests as teaants-in-eoinmon in equal shares ■ 
of ^the said property and that on the death of Goolbai the 
plaintiff became entitled absolutely, in his marital rights or as' . 
her heir to her moiety j' and the,, defendants contended that the'"' 
plaintiff was only entitled to a/ in a moiety of the, 
income of the said property. 
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:;':To: ;settIeyjim took out an ^origiaatiBg 

stimiiions on the 6tli Jnly^ 1905^ for the^deienninatioii of to 
'-■following questions : — 

1* Who are the person?; no^y entitled to the property in the plaint specilled 
and now representing the property devised hy the clauses of the will of Ainiai 
ill the plaint set out. 

2. What interests and in what shares the piersons entitled to the property 
, , take the samo. 

Whether the said property or any and what parts thereof is now' distri- 
butable among the parties to this suit. 

4. If so, how is the same distributable, 

5, What provision should be made for the costs of this suit and Originating 
Summons, 

Bailees and Lovmchs^ for the plaintiff* 

Tnverariii/ and Fn 8, TaleyarkJian^ for defendants 2 to 6. 

Batcheloh, J. : — This was an originating summons which has 
been remanded into Court* 

Before the coming into operation of the Parsee Succession 
Act, 1865, or of the Indian Succession Act, one Gulbai, the 
daughter of Aimai, was married to the plaintiff. Aimai made her 
will in which she left the property in dispute to the separate use 
of Gulbai. This property consists of certain lands at Poona and 
Aimai and her husband were residents of Poona. Aimai died in 
1886, when the Succession Acts were in force. Gulbai died in- 
testate in August, 1900, leaving her husband, the plaintiff, and 
certain nephews. 

It is admitted that the plaintiff is entitled^' to one moiety of 
the property. But he claims the whole share of Gulbai, and the 
question is whether he is entitled to it. 

As I understand the argument of Mr. Raikes for the plaintiff^ 
the claim is sought to be substantiated in this way* The plaint- 
iff^s marriage with Gulbai took place before the Succession Acts 
of 1865 came into operation, and at that time the law applicable 
to mofussil Parsees was the English law. But land in the 
mofussil of India is to be regarded as personalty, not realty | 
therefore, ' following the law of England^ plaintiff was entitled 
in law to this property as his wife^s personalty, and in equity , 
was trustee on her behalf ‘until her death. ,On her death with* 
■out disposing of the property, .her separate use' was exhausted^ ^ 
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, and the' plaintiff becaiBe the belaeficial owner. In support of 
these contentions reference is made to A fe LaMiert^s Estate, 
Stanton y. Lamlert 

In my opinion there are several answers to the argument. 
Admittedly the Succession Act was in operation when the testat- 
rix Aimai died. Mr. Kaikes replies that that Act cannot divest 
rights already vested before [it came into forces and |hat no 
doubt is so. But the question is, had any rights vested in plaint- 
iff before Aimai’s death? I should answer, no. The only rights 
accruing to Oulbai or the plaintiff accrued under Aimafs will, 
and that speaks from her death : until that event Gulbai had a 
mere spes suceessionis. The right was acquired when Aimai died, 
but then it was subject to the Parsee Succession Act. 

Next, I am not satisfied that English law was the law govern- 
ing the parties before 1865, at least for the purposes required 
by the plaintiff^s argument. The decisions in IlitMbai v. Limji 
Nowrojt' Banoji m.di 3 ehangir^Bhanjihhai are 

authorities for the view that, before the Act, the law governing 
Parsees in the mofussil was the ascertained usage of the com- 
munity modified by the rules of equity and good conscience. 
It is true that in such cases the practice of the English Equity 
Courts would also be followed with necessary modifications (see 
Manclmnha v, Kamrunua Begamy^'^, hut I take it that the refer- 
ence to these Courts would be not for the purposes of introducing 
special or peculiar doctrines of English law, but rather with the 
purpose of elucidating the principles of equity and good consci- 
ence and of giving systematic and uniform effect to them. But 
whether the doctrine be expressed in the language used in 
Mmicharshah case or, in that used in the other cases I have cited, 
the result appears to me to be that, prior to the introduction of 
the Succession Acts, no Court would have held that a Parsee 
husband acquired that particular right which in English law 
accrued to a husband over his wife^s personalty. Such a question 
^ as this would, I think, have been decided in the case of a mofus- 
sil Parsee not by any technical principle of English law, but by 
the custom and usage of the community, and it is not alleged 

’ . 01 (18863 11 Bom. 1 at p.4 ” '"V'','- 

m . _ ' : ' ^ ^ m (ises) § BomJi. o. b. (a. c. j.) iqa 
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..that ihe claim^ .under this test. ' The dm- 

sioii" of: property, into ^personalty ^ and '^realty ^ as those terms 
:;are' .nnderstood .by English lawyers^ ds'not a division which^' so 
,:far .'as, I am' aware, was recognised in the Indian moftissil, and I 
,ain. shown no authority to indicate that any such recognition was 
accepted by the Courts. In early days Parsees in Presidency 
towns were held to be governed by the English law of real pro* 
perty^ but this was felt to be a grievance, and was partially 
removed by Act IX of 1837. That Act was not extended to the 
mofnssilj and the reason appears to be that the Courts had never 
enforced this branch of English law outside the Presidency 
towns. Mr. Eaikes contends that the non-extension of the Act 
of 1887 to the mofussil may be explained by the theory that 
land in the mofussil was always considered to be descendible as 
personalty; but no decisive authority is cited to sustain this 
theoix and I prefer the view that the non-extension was due to 
the fact that among Parsees in the mofussil the special doctrines 
of the English law of real property were never held to govern# 

Thus the plaintiff^s claim, as it seems to me, is grounded upon 
a doctrine of English law which both was and is inapplicable to 
the parties and the property in suit* The claim must, therefore, 
be dismissed* 

The answers to the questions in the summons will be : 

(1) Not answered as to Motibai. As to Gulbai, plaintiff 
entitled to one half as admitted; the other half to go to defend- 
ants 2 to 6. 

(2) As above. 

(3) GulbaPs share is distributable as above, and defendants 
2 to 6 are to have the other half. 

(4) As above, 

(5) is to costs I order under Eule 261 that the costs be taxed 
on the same scale as a long cause. Two counsel certiSed. I 
think plaintiff must pay for his losing experiment, and must bear 
all costs. 

Attorneys for the defendants: Mmnt Kanga ^ PakL 
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Before Sir BawrcnceJ'enhins, K-C.I,E., Chief Jtestiee, and Mr. Justice Batty, 

SHAW WALLACE & CO. u. GOBDHANPAS KHATAO.=^^ 

LeUers latent, OL 12--Leave of the Couri—JiirisdiGtion of the Court to 
tain sidt—^B'ides atid Forms of the Bombay High Court, Mule 361 — Suit 
against a firm-- Addition of the names of partners constituting the firm— 
Fraetice and Frocedtirem 

Tho plaintifs sued, on tLe 19tli November 1904 on tbe Original Side of tlie 
Bombay High Court, “ tbo firm of Sbaw, Wallace & Co. as it was constituted 
on tbe IStli September 1898 and tbe partners in tbe said firm on that date. ’’ 
Tlie action was for breach of an agreement dated the 13tb of September 1898 
executed by the defendant firm in favour of plaintiffs at Calcutta. The plaint 
alleged the defendants carry on business in Bombay : part of tho cause of 
action arose in Bombay.” Prior to the service of summons and pursuant to a 
chamber order of 22nd December 1901, tbe plaint was on the 7th J anuary 1905 
amended by the addition of tbe names of Messrs, Wallace, Ashton, Greenway, 
Hue and Mealdn. Tho first four w^ere at the date of plaint and even after- 
wards carrying on business : and Secherau, one of the partners, Iiaving died in 
the meanwhile, his executor Meakin was also added as a party defendant. Be- 
fore the death of Sechemu, the partnership took in a new partner : and this new 
partnership opened a branch office in Bombay. Prior, however, to the presentation 
of the plaint, leave was gi’anted under cl. 12 of the Letters Patent, It was 
objected on behalf of the firm that leave under cl. 12 should not have been 
granted : that the order allowing the amendment was wu'ong and that the 
Court had no jurisdiction to receive the suit : — 

Ileldf (1) that Messrs. Wallace, Ashton, Green way and Hue, according to tho 
allegations in the plaint, were liable as co-partners to the plaintiffs and 
none the less because the estate of the deceased co-partner might also 
be liable together with them. It wa-s also stated that they umro eiuTving ou 
business within the jurisdiction and this would be so though there might bo 
associated with them a partner which was not a member of the firm w'hcn 
Shaw Wallace & Co. entered into the agreement on whicli the suit was ba.sed. 

(2) That tlie case fell within Buie 861 of the Eules and Forms of the Bom- 
bay High Court. 

(3) That the suit as originally framed was riglitlj received irrespective of 
leave under cl 12 of Letters Patent and the defendants’ contcniioii that the 
Court had no jurisdiction failed, 

(4) That Meakin, a.s the executor of Beeheraii, wa?.? wrongly added as a 
defendant. 

.yV , , ■ AppealNo, 1405,Suit No, 793 of 1903. 
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As to tlio oilier four clefondaiits tlie -amendmeBt was useless if they were 
already parties : i£ they were not then the amendment should not have been 
made except by an order of a judge seeing that leave had been obtained under 
, ,cb 12; of the 

Ptiile 361 of tile Pules and Forms of the Bombay High Court does not ex- 
tend the jurisdiction of the Court : it merely sanctions the use of tho firm s 
name as a convenient description of its several members and exempts a 
plaintiff from the obligation of setting forth their names at length- 

Appeal from Judgment of Tyabji, J., in Chambers on a sum- 
mons to rescind the leave given under cl. 12 of the amended 
Letters Patent^ 1865. Gordhandas Khatao and two others 
brought this suit on I9th November 1904, on the Original Side 
of the Bombay High Court for breach of an agreement dated 
IStli September 1898, against the defendants described as ^Hhe 
firm of Shaw, Wallace and Go. as it was constituted on the 
13th September 1898, and the partners in the said firm on 
that date/^ 

The agreement sued upon was executed by Messrs. Yisram 
Ebrahim & Co. (represented in the suit by Mr. N. 0, Maeleod, 
Official Assignee, as plaintiS No. 3) and by the defendants in 
Calcutta on the 22nd August 1898 ; and by Gordhandas Khatao 
and Mulraj Khatao (plaintiffs 1 and 2), Messrs. Yisram Ebrahim 
and Co., and the defendants, in Bombay on the 13th September 
1898. The second agreement was executed by the same parties 
for the purpose of giving effect to the said (first) agreement and 
guarantee of the defendants. 

The plaint stated The defendants carry on business in Bom- 
bay and part of the cause of action arose in Bombay/^ Leave 
was therefore obtained, prior to the institution of the suit, to file 
the suit under ci. 12 of the Letters Patent inasmuch as a mate- 
rial portion of the cause of action had arisen in Bombay, and 
as a safeguard in case some or any of such partners might at 
the time of filing the said plaint have ceased to be member or 
'members of the vsaid firm as constituted in 1898 and therefore 
might not then be carrying on businevss in Bombay. 

. On the 18th December 1904, the defendants^ Solicitors supplied 
the plaintiffs -with the names of those who -were partners in 
the firm of ShaWi Wallace and Go. on the-, 1st September 1893. 
^vOn.the 7th January 1905^ after leave obtained; from the Protho- , 
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notary^ the plaint was amended by inserting the names of Messrs* 
0. W, Wallace, H. S. Ashton, 0, Greenway, A. 0. Hue and George 
Meakin {the last named being the Executor of Edmund von 
Schmidt Secherau), as defendants. 

According to the affidavit of Mr* 0. Greenway one of the part- 
ners, the firm of Shaw, Wallace and Co. as constituted on the 
13th September 1898, never carried on business within the juris- 
diction of the Court and did not carry on business within such 
jurisdiction when the suit was filed. The firm as it was consti- 
tuted on 13th September 1898 ceased to exist on the 1st Janu- 
ary 1902 before the plaintiffs' alleged cause of action arose. On 
1st January 1902 Mr. E. A. Ohettle was admitted as a partner 
in the said firm. In March 1902 this new firm opened a branch 
office in Bombay and carried on business there until the 27th 
August 1903 when E. ydn Schmidt Secherau died and from that 
date the remaining partners carried on business at the said 
branch office in Bombay under the style of Shaw, Wallace and 
do. Mr. George Meakin, the Executor of the said Edmund von 
Schmidt Secherau, did not become a member of the firm and 
neither I'esided nor carried on business within the jurisdiction 
of the High Court of Bombay. 

On the 14th April 1905 at the instance of the defendants, the 
following summons was issued ; — 

I do order that the plaintiffs or their attorneys do appear before me within 
four days after service of this summons and show cause why the leave granted 
under clause 12 of the Letters Patent by the Hon’ble Mr. Justice on the 

21st of November 1904 to the plaintiffs to file this suit should not be re.selndeil 
and why the plaint in this suit should not be taken off the tile of this 
Honourable Court and returned to the plaintiffs and why the plaintiffs should 
not be ordered to pay the defendants* costs of this suit and of and incidental to 
this summons and the order thereon or why the suit should not be set down on 
the board for the hearing of the following preliminary issues :-“(!) Wlietlier this 
Court has jurisdiction to try this suit, (2) whether the leave granted under 
clause 12 of the Letters Patent should not be rescinded or why in tho aiternativo 
the Chamber Order, dated the 22nd of December 1904, should not bo set-aside and 
the amendments in the plaint purporting to ha^e been made in pursuance 
thereof should not be struck out and why the plaintiffs should 2iot bo oRlBreci 
to pay the costs thereof and of and mcidentel to this summons and the order 
thereon and why in my event the time for filing the defendants* mitten slate* 
'meat be-extended'’unt^^^ of sammo'iis. ' ' ' ' 
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On the ISth. May 1905 tlie plaintiffs^ Solicitori^wrote io tlie'' 
clefenflants^ Solicitors that they intended to proceed only .against 
the surviving members of the defendants’ firm as constituted in' 
1898y who were now carrying on business, in Bombay, and offer-^' . 
'-..ing that .the name of George Meakin should be 'struck out and, 
offering to pay the costs of the said summons down to the time 
of this offer and of the consent order to be taken thereon. 

On the Sith May 1905 the defendants^ Solicitors replied re- 

K v fusing to accept this offer on the ground that as the estate which 

^ Meakin represented would be liable to contribute if any decree 

was to be passed against the other defendants he would naturally 
desire for his own pjrot action to remain a defendant to satisfy 
himself that the suit was being properly defended. 

The summons came on for argument before Tyabji, J., in Cham- 
bers on 15th July 1906. 

Davar and F. & Talyariclim for plaintiffs* 

The present summons has been taken out for rescinding leave 
granted by this Court under cL 12 of the amended Letters Patent, 
1865« The defendants suggest that the suit should be tried in 
Calcutta. The plaint, as it originally stood, was against the 
partnership of Shaw, Wallace & Oo. as constituted on the 13th 
^ September 189S. 

There are five defendants now on record. So far as defendants 
^ / 1—4 are concerned this summons is hopeless as they are carrying 

I on business in Bombay* 

1 b The fifth defendant is the executor of a deceased partner, and 
;; is not carrying on business in Bombay. We are willing to strike 

1. his name off from the plaint. The order for adding the names 

of the parties in the defendants^ firm was within jurisdiction. 
(Reads affidavit of Gordhandas Khatao) • The plaint as originally 
filed was against the Firm of Shaw, Wallace & Co,, as constitu-^: ' 
ted on the 18th September 1898.’^ Then for greater caution, 
and in order to avoid any question that might arise from defend- 
'ants ceasing to carry on business in Bombay, we put into/^'fliA';:::-: 
plaint the names of the members who constituted the firm on the 
’ ISfch September 18 9S. Itjs wrongs to say', that there 
amendment of the plaint after leave had been obtained. From 
■'thb Letters Patent it is clear that mo '''leave is'' necessary agai.||||g 
• ' ? 45B— 3; ’’ 
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Bombay High Court, pp- 

r ?r04tl-VrT^“o^^^^ 

suit, and no question of leave arises. 

— In case the question does arrse as^to . 

try the case, reference sh ^ Bombay, the 

any portion of the cause thus to assume jurisdiction. 

Court has power to grant leave .^^ierial 

purl of the cause o! actio ^ o material” part of 

to oil TJ^" So fiZ'.' W»»!» V. 

p«ual,J.-Boyoua,t^cthatltwo„meri^^^^ 

• to aiue leave even if a very immateuil part 

action has arisen in Bombay ?] ■ _ 

T 1 i yiffj/e/y Yakiii v* Mauilah^^ Wiiicli defines 

ho see ^ plaintiff must prove before he 

« cause 01 action ease (appeal from, 

can succeed m the ca . _ ^ ^ AlUvaU ami others (March 

Bussell, J.) Deccan Bi^ nPiHvJUbe Chief Justice is said 
1905, Cor. Jenkins 0- f- The word is 
to have asked “ where do you get mataml .tiorn. 

not in the clause.” 

rTYABJl J —The ■word ‘ material ’ is supplied 
oriJr to iido themselves uhen toy are oousiileriug the 
advisability of granting leave or not.] 

Davar -The part of cause of action arising in Bombay m the 
pieTcase Jiauch more materia, and important than ^ 
\hm Yahth V. Manila^ : see also 3Iotdal v. SurajmA ■. 

Z. plaint clearly shows how this Court has - 

naraoraphs 3 and 6 ; and these paragraphs arc not ten ti.-ood 
V ” S^wriL statemint. In the first place to 

■ ; executedinBombay; we also say that it nils signu 

iiii|is®lisram^ Ibrahim Co. in Bombay. 

. V , ' „ mA (3) (1904) bO 

Stlilliliilllli^lllP ' ' - ■ ^ i:: ■ . ' rii .,,.r , 
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is stated on information without giving the 
source of information in the affidavit and so the affidavit cannot 

;:.he'Esed.. ■ v . ■ ' ■ 

Bavar , — There are four parties to the agreement. Gorclhandas 
and Moolrarj Kliatao are partners in some concerns^ not in others. 
In this agreement they did not join as partners. There arc 
three parties interested on tlie one side (who signed in Bombay) 
and one on the other (who signed at Calcutta). The convenience 
of both sides must be considered. The question in the present 
case is merely one of construction of agreement* Only one 
witness possibly will be necessary from Calcutta. The plaint is 
already filed and so are the written statements* 

[TtaujI; J, — The defendants are carrying on business in 
*Bombay‘-^why do you want leave?] 

Bavar, — We took leave emdela and we took leave 

probably against the fifth defendanf— also probably because we 
were not aware at that time who were the partners of the firm^ 
and we were not sure whether they would all be residing in 
Bombay or not. 

This suit has been on the file since November 1904?^ and this 
summons has only been taken out now. 

liaihs {Sirmigmau with him) for defendants ; — We concede 
that as against defendants individually the suit may lie in 
Bombay. 

Delay is not a material matter and it is^ I submit, quite 
immaterial how long the suit has been on the file. 

Two points must be kept distinct: When has the Coiirt 
Jurisdiction absolutely without leave, and when is leave neccs« 
sary for giving jurisdiction ? It is also necessary to see the 
plaint as it was originally filed. Before the new rules, a suit 
filed against a firm would not have been accepted, unless the 
names of the members of the firm had been specified and this 
style of suing would not now be accepted outside the Ordinary 
Original Civil Jurisdiction of the High Court (see Eiile 361, 
Ellies and Forms of Bombay High Court, and Civil Procedure 
Code, section 50 (6*) ^ , 
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^ [TyabjIj J.— Previous to this rule in the Mofussal Courts firms 

iv" used to be sued in the firm name till Westropp, 0. J., upset 

3 .“ that practice. So the Mofussal was in advance of the High 

Bailees. — The rules especially provide that the names of the 
partners should pnever be on record : Rules and Forms of Bombay 
High Court, Rules 361, 862. Then why did they have indivi- 
dual names of the partners on the plaint ? See Rules 361-364 
and 868 of the Rules and Forms of Bombay High Court. Those 
are the provisions under which alone the suit could be filed. 
The debentures in respect of which the suit is filed became 
due in 1904 and it was then that the cause of action arose. 

The firm of Shaw Wallace & Co., as constituted on the 18th 

September 1898, was not in existence, and, consequently, it was 
not carrying on business in Bombay, at the date of the arising 
of the cause of action. If there be any dispute as to this a 
preliminary issue may be raised on the point. There is no rule 
or any other authority for suing both the firm collectively and 
the partners individually. ' 

Hai'e?'/’.— Does not the title of every suit run in this way — 

“A., B. & 0. carrying on business in name of the firm of 

We have merely put the name of the firm first and given the 
names of the partners afterwards. 

Bailees. — The suit against the partners is very different from 
suit against the firm. 

Leave under clause 12 of Letters Patent was obtained aj^parcntly 
on the statement in the plaint that a part of the cause of 
action arose in Bombay. Besides paragraphs 8 and 6 of the 
plaint which say that the agreements were executed in Bombay, 
there is nothing to show what part of cause of action arose in 
Bombay. No leave will save the action unless the firm was 
carrying on business at the time of filing the suit. 

The amendment was made ea; pmie (see Rule 138 of Rules 
: ■ ' ’ and Forms of Bombay High Court). 

{TyABjr> J, — To whom could notice of the application for 
' amendment have been served ? Defendants had not been served 
. ;i lill then. If ai)Iamt is filed on the record, and no fjuramons 
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nor any other process is served upon the defendants, the matter 
rests entirely between the • plaintiff and the Court* To whom 
^.'■.eoiild: the notice i the present instance he served? If ■■ it' had 
been an ordinary suit I should not hesitate to give leave to 
amend, as was done here* But of course when leave is obtained, 
that might affect the question— for leave was granted only for 
the suit as originally filed. It is of course very perilous to 
obtain any amendment after the leave is once obtained under 
clause T2 of the Letters Patent.] 

Jimkes.—SeQ also Eule 80 (a)^ (J \ Eulcs and Forms of 
Bombay High Court, page 175. Here, by the amendment a new 
party altogether is brought before the Court, It was absolutely 
nUm vires of the Prothonotary to add another defendant. The 
Prothonotary was led to think that it was merely a formal 
amendment. The Prothonotary has no such power as he 
unconsciously assumed here : section 82 of the Civil Procedure 
Code. 

How could the firm of Shaw Wallace & Co., as constituted 
in 1898, include George Meakin, the fifth defendant? If it 
could not, then a new party was added by the amendment. 
How can it be argued that Meakin was included in the firm ? 

I also object that this order is against Eule 365 which says 
that the proceedings shall continue in the name of the firim 
When leave is obtained, it applies only to the plaint as filed 
and not as amended subsequently : Ramj^urtab Sa-nimthroy v* 
Pfernstbkh Okandcmal^'^K In that ' ease it was suggested that 
the plaint should be amended at the hearing. 

The case of Hadjee Ismail Sadjee HuUeeh v, Hadjee Mahomed 
Iladjee Joostd/-'^ is very similar to our case. Here they have 
sued the firm first of all Then they sue the partners. Of course 
there are eases to show that some of partners' may be sued* 
But there is nothing to show that other partners may not come 
> in, and ask that they should also be Joined as parties* 

' ' ‘ [Tyab ji, J**^But if they do ask to be made parties they eoilld 
not object to jurisdiction.] 


1005. 


Shaw 

W" ALL ACE 

& Co. 

V. 

GO'RDHAHDAS* 


1 'i'-Zi/hv'.'-’r!: ' 





iai itDIAN LAW BilPOSTS. [VOL. XXX; 


■ ihen^ nature of snifc is altered 

by such an addition. Originally the suit is on a joint cause 
of action against the firm— now it is altered to a suit against 
each partner individually. The only issue you have to try 
BOW is; did the defendants Shaw Wallace & Oo. carry on 
business in Bombay when tlie payment of debentures became 
due in 1904? 6n this we submit that there should be a pre- 
liminary issue. 

It is not necessary to consideiv whetheiv a material part of 
the cause of action arose in Bombay* Our argument is that 
this suit is bad unless the firm carried on business in Bombay 
in 1904!. If your Lordship is with us that leave should be 
withdrawn, tlien we ask that a preliminary issue be raised 
first as to whether the Court has jurisdiction, 

[TyaujIj J. — I may point it out to Mr, Davar that the existence 
of the leave embarrasses the plaintiffs. So long as the fifth 
defendant was on record no doubt if may have been necessary 
for the plaintiffs to obtain leave, but once the fifth defendant 
goes out^ the leave will merely embarrass the plaintiffs, and 
give rise to various questions.] , 

MaihB,—Th^ suggestion made by your Lordship that leiwo 
should be rescinded and that the fifth defendant should bo struck 
off* must, %ve submit, be followed. But if so, we say that the suit 
should be dismissed. 

' [Tyabji, J. — You do not ask for that' in your summons.] 

Bailies ^ — But that does not matter, for if the leave is rescinded 
it is open to the defendant to object to jurisdiction even before 
the case comes on for hearing. If the leave is rescinded then 
the suit will be against the firm as such Shaw Wallace & Co, 
as constituted on 13th September 1898 and a suit can be filed 
as against a firm only under Rule 361. Now that rule says 
that a firm can be sued as such only if it is carrying on its 
business in Bombay, and so if it is admitted that the firm was 
not carrying on business in Bombay, it is clear that there is no ^ • 
jurisdiction in this Court. 

’ [Tyabji, J.~Yes, but under your hypothesis the suit will not ' 
be against the firm but against certain individual membersj ' 
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But that was not liow the suit was filed* If the suit 
could not have been filed at all, if there was no jurisdiction to 
accept tJie plaint^, the Piothonotary could have had no power 
to allow the amendment. If the Prothoiiotary had no power to 
allow the arnondment^ then the defendants individually arc not 
on the record : sec Kessowji Bamodar v. Lnclmidas Ladhd^\ 

[Tvabji^ J.~As at present advised I must hold that if the 
leave stands the amendments must go ; if the amendments stand 
leave must go. As to whether the suit is good or not apart from 
leave^ there must be a preliminary issue. 

I wmiit to hoar yon on the cpiestion whether such a material 
part of cause of action arose here as to make it right to grant 
leave to sue here.] 

- Maikes * — There is no dispute as to fads. As to the agree- 
ments I admit that the Khataoos signed the agreement in 
Bombay. As to Visram Ibrahim & Co. there is no evidence to 
show where they signed the agreement. We do not know^ and 
their affidavit on the point saying that they signed in Bombay 
is merely on information and belief without stating source of 
information, which of course is no evidence. 

There is no allegation that as to Mr. Macleod the cause of 
action arose in Bombay. He steps in the shoes of Visram 
Ibrahim & Oo, and it is not alleged in the plaint that Visram 
Ibrahim & Oo. signed in Bombay, 

[TyabjIj J. — Can you split up the agreement in this manner 
into two portions««*one affecting the Khataoos and the other 
Visram Ibrahim & Oo. ? Is it not one whole agreement ?] 

Mai&es ^ — I submit that it can be so split up. Their cause of 
action is briefly this : Defendants promised to pay off' the 
debentures on a certain date. The date has arrived and we ask 
them to pay off*. They refuse/' Now I say no part of this cause 
of action arose in Bombay. [Reads agreement.] They have 
to prove that this agreement was signed and delivered by Shaw 
, Wallace & Co. and iiothiniG: more. ’ . ■ , ■ : 
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' , [Tyabji, J*~TIiere cannot be contract except by both skh^ 
agreeing* They must prove their own signatures,] 

Eaikes.^^Take a promissory note, It is a contract^ but signed 
by only one party. This is a promissory note, only a compli*’ 
cated one. They need not in this case prove that Gordhaiidas 
and Mulraj signed the agreement at all. Supposing by some 
oversight they forgot to prove their signing it, could it be 
possible to take that point before a Court of Appeal that they 
had not proved their own signatures ? Is their signing it a 
material part of the cause of action ? Suppose in this case 
this contract, when produced, turned out to be signed only by 
Shaw Wallace & Oo., and Shaw Wallace & Co* took the point 
that this was signed only by themselves and not by plaintifis. 

[Tyabji, J. — The assent of both sides to the contract is requir- 
ed— of course there may he documents which would show on the 
face of them the assent of one of the parties— of the plaintifis,] 

Bailees,— here the filing of the suit by plaintiflh suffi- 
ciently shows their assent. Supposing there were a lease signed 
only by the lessor, that would be enough for the lessee to sue 
upon. 

[Tyabji, J.— Would that not depend upon the covenants ? If 
there are covenants by the lessee, would not Iiis assent have to 
be proved ?J 

Bailes,--- Supposing the allegations in the plaint wore denied 
only in this one respect, that plaintiff signed this agreement, 
would that be enough to prevent plaintiff^s suits ? 

[Tvabji, they would have to. allege that there wm no 

agreement,— that the plaintiffs did not assent to the proposal — 
anclthe defendants wmuld use, the fact that the plaintifEs did 
not sign the document as evidence of absence of assent on the 
part of the plaintiffs,] 

liai/m , — As to the balance of convenience that is immeasur- 
ably in favour of the suit being,, tried at Calcutta, see Madjee , '• 
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hmil Eaijee Mmhheeb v. Haijee MaKormi Eaijee 'JooBnh^^\ 
wliicli is one of the very few cases that considers when leave 
should be granted^— in other words in what cases the discretion 
should be exercised. There they held tha^t the whole cause of 
action did not arise in Calcutta. It was not suggested that a 
material part did not arise in Calcutta. They simply held that 
as the balance of convenience was for trial at Bombay^ leave 
should not be given for trial in Calcutta, There they said that 
the only difBeuity against plaintiff was that^ if they sued in 
Bombay, they would have to give security. The defendants 
then undertook not to ask for security, and on that the leave 
.:Was:rescinded. 

Now^ here the only inconvenience to plaintiffs might be that 
they should have to go to Calcutta to give evidence. We are 
willing that they should be examined in Bombay. 

case of Haijee Ismail Madjee Ht’Meeb v. Hadjee 
Mahomed Sacljee Joositi is not of the slightest help. The 
clause of the Letters Patent v/hich is discussed here does not 
come into prominence there at all : Dohon and Barlow v. The 
Bengal Bighming and Weaving Go, ; liiveU-Carme v, Goetddas 
Soh/ianr/mll Ra^n Itavji Jamhhehar v. Pralhaddas Sul /earn ; 
MamjMTtal Samrathrai v. Foolibai 

The decision in Dobson v. The Bengal Spinning and 
Weaving Go, was confirmed on appeal. There was no argument 
there at all that there was any hardship on the defendants. The 
judgment of Fulton^ was never approved by the Court of 
Appeal, 

Tyabji^ L — This is a summons calling upon the plaintifis to 
show cause why the leave granted by me on the- 21st of Novem- 
ber 1904 under clause 12 of the Letters Patent; should not be 
rescinded and why the plaint should not be taken, off the file 
and returned to the plaintiffs and 'why the' plaintiffs should 
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pay the defendants';^ costs, of, the suit and of 
and incidental to this smnmonS;, anddn^ the alternative it prays 
for certain other relief . 

I need not go into the alternative case till I have decided the 
first question as to whether the leave granted by me should be 
'^rescinded or not*,, ■ 

Now^ a good deal of time has been taken up in discussing 
the question as to what constitutes cause of action or 

material cause of action'’ and as to the circumstances under 
which leave should or should not be granted* But it seems 
to me that these points have been discussed and decided ad 
mmeam in the various eases cited before me and vrhich leave 
no ground for any doubt as to , what constituted cause of 
action/' So far as I am concerned, the point came before me 
several times within a very short period of time and I have 
now no doubt as to the true meaning of cause of action It 
means that bundle of facts which it is essential for the plaint- 
iff to prove before he can succeed in a suit/' or, as Mr* Justice 
Fry puts it in one of the cases cited, that bundle of necessary 
facts in the absence of which the plaintiffs must necessarily 
fail" The one is putting it in the affirmative form and the 
other in the negative. But in every case cause of action" 
means and includes everything without which the plaintiff 
must necessarily fail. 

Now, let us apply this principle to the case before me. The 
case of the plaintiffs is based upon two agreements dated, 
respectively, the 22nd of August 189S and the 13tli of Septem- 
ber 1898. In order to entitle the plaintiffs to succeed they 
must prove the agreements between themselves and the defend- 
ants. They must prove either the performance or readiness 
to perform on their part. They must prove the breach of con- 
tract on the part of the defendants and they must prove the 
consequences and the damages resulting from the non-^per™* 
formance by the defendants. These, therefore, are the four 
necessary ingredients for the plaintiffs to’ prove. Every one o£ ' 
them is an essential part of the cause of action*" ' '':i: 

. Now, in order to prove the ’two agreements it is necessary , 
■for. the 'plaintiffs to establish , that they themselves were not v-’';'’: 
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merely parties to the agreement but that they assented to the 
provisions of the agreements* When I look at the form of the 
agreements I see they are framed' in .such . a way. as' to ;n,eees**.: 
sitate or require the execution of these agi’eements by the 
plaintiffs. As a matter of fact they have been executed by the 
two plaintiffs and I think that, without proving their signatures 
on these documents, there would be a great difSculty for the 
plaintiffs to succeed in the suit. The existence of the contract 
depends upon the assent of the plaintiffs, and it is admitted 
that two of the plaintiffs at least have executed the contract in 
Bomba3\ alleged that Visram Ebrahim & Co. also 

executed them in Bombay, but that is a point upon which there 
is a dispute. Taking it as an admitted fact that these two 
agreements were executed in Bombay by the two plaintiffs^ I am 
unable to entertain even a doubt that a very material part of 
the cause of action accrued in Bombay — in fact, a part without 
which the plaintiffs must necessarily have failed. Therefore 
that being my opinion, it follows that under clause 12 of the 
Letters Patent it is within the power of this Court to grant 
permission if it considered it fit under the circumstances of the 
case to grant such permission. The existence of a part of the 
cause of action within the jurisdiction is absolutely necessary 
for a Court to give permission. That is the foundation of the 
jurisdictipn ,• without this, no matter how convenient it may be 
to try the suit here, the Court has no power. The mere /act 
that a material part of the cause of action has accrued vrifchm 
the jurisdiction, although it gives the Court the power to 
grant leave, does not make it incumbent upon the Court to 
grant it. 

The second branch of the question resolves itself into the dis** 
eretion of the Court, that is the discretion which is to be exercised 
not arbitrarily but judicially, taking into consideration all the 
circumstances of the ease and looking at the case not merely from 
the point of view of the convenience of the plaintiffs but also taking 
into consideration the convenience or otherwise of the defendants* 
In other wmrds, the question which a Court sets itself to ask is 
I have the power to permit the plaintiff if I like to sue in this 
Court but would that be the right procedure ? Should I beinfliet- 
ing such a hardship upon the defendants by giving permission to 
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tlie plainiiQs as to make, it improper for mo to exercise tliat 
jurisdiction in favour of the plaintiffs ? That is the point of 
view from which I must consider the question as to whether the 
discretion *which I exercised at the 'time of granting the leave 
was' properly exercised or whether circumstances have been 
brought to my notice now which ought to make me think that 
it was not ja^roperly exercised and which ought to make me 
withdraw the permission which I originally granted. 

Now what are the facts ? The contract which is the basis of 
tke plaintiffs^ suit was partly executed in Bombay and partlj^ in 
Calcutta. All the prior negotiations apparently took place in 
Calcutta, Subsequent payment of the inter esti the tender of the 
shares and the breach of the contract, if any, all took place in 
Calcutta, In fact I may say that beyond the execution of the 
documents by the two plaintiffs the rest of the transactions which 
are involved in this suit all took place in Calcutta. It follows 
from this that although in my opinion a very essential part of 
the cause of action accrued within the jurisdiction yet the other 
portions of the cause of action, that is, the performance or nom 
performance, ihe breach, the damages and the consequences 
arising from the non-performance, accrued in Calcutta. Therefore 
the greater part of the cause of action accrued in Calcutta. 

Then as regards the parties all the plaintiffs live in Bombay. 
They carry on their business in Bombay. Out of the five.^defend^ 
ants iour carry on business in Bombay though they do not live 
in Bombay. One of the defendants, namely, the fifth defendant, 
who is the executor of one of the deceased defendants, lives neither 
in Bombay nor in Calcutta but lives in England. I have been 
told by Mr. Davar, the iffaintifis^ Counsel, that it is the intoniion 
of the plaintiffs not to continue the suit as regards the fifth 
defendant but to prosecute it in regard to the first four defend*** 
mis only. Mow seeing that the first four defendants actually 
cany on business in Bombay and that that fact per se gives ■ 
jurisdiction to the Court without going into the question of the 
cause of action and that there is no need to^ -obtain leave of the 
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me rather extraordinary 


ttat the plaintiffs should still insist upon leave being granted, and 
3|r. : Davar has faffed to make it clear to me why the leave is , 
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necessary otherwise than perhaps as a matter of precaution. 
However the fact remains that all the: plaintiffs live In ■Bombay 
and caxTj on business in Bombay and that all the four defend- 
ants against whom it is intended to prosecute this suit actually 
carry on business in Bombay although they do not live in 
Bombay. 

Theiij, as regards the evidence^ so far as the plaintiffs^ case is 
concerned it rests on facts which are entirely admitted^ that is 
to say^ it rests on documents on which the suit is filed and it rests 
upon the construction of these documents read in the way in 
which they at present stand. It does not seem to me that so far 
as the plaintiffs are concerned they require any fnrtimr evidence 
in Bombay or in Calcutta beyond the fact of proving the tender 
of the shares. But the evidence (a greater portion of itj, I should 
say) on the part of the defendants undoubtedly is entirely in 
Calcutta. If any witnesses have to bo examined they will be 
from Calcutta. But it seems to me that a greater portion of the 
evidence of the defendants themselves would rest upon documen- 
tary and not upon oral evidence so far as I can judge at present. 

Balancing, therefore^, the conveniences on the one hand and 
the inconveniences on the other and remembering that the leave 
has already been granted and considering the question whether 
it has been improperly granted and whether it should be rescinded 
I have now come to the conclusion that the case for rescission is 
not made out. I think the Court had power to grant the leave. 
An essential part of the cause of action accrued within the juris- 
diction. And I think I am able to say after having weighed the 
and com of this ease that the permission was not improperly 
granted and that being so having exercised my discretion I am 
not satisfied that I was wrong in giving permission to the 
plaintiffs to sue. 

Now having said that as regards the second portion of the 
summons I must hear the parties in so far as they desire to be 
heard further. I will hear them either in Chambers or in Court, 
but lam entirely in the hands of -the. Counsel in the case. If 
the matter rests on affidavits, I will hear, .them' now on this 
summons otherwise I will hear the matter, in Court., But I must 
again tell Mr. Davar that as at present advised'. I am inclined to 
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thmk tliat the amendments were improperly introduced into the 
plaint and if after this intimation he chooses to tuii' the risk it is 
his business and it is for him to say what course he will adopt. 

[Tyabji^ J.—I will again point out to Mr, Bavar that I think 
the leave places his client in great difficulty as regards the 
amendments^ and that he should consider whether he has to gain 
anything by proceeding under the leave. But if he insists on 
proceeding in the suit under the leave, then I will not rescind it.] 

Raikes , — We would like to consider your Lordship^s decision 
and would be thankful for an adjournment of a week. 

{Pm CVMAM.—l will in that case* adjourn the summons for 
further argument to next Saturday^ 22nd July 1905.] 

The piaintifis having elected to proceed under the leave the 
summons came on for further argument on July 22nd, 1905. 

Ramr for plaintiff : — The second part of the summons is why 
the suit should not be put down for the trial of a preliminary 
issue and why amendments should not be struck out. 

As to the amendments the Prothonotary has power to make 
the order. See Eule 80 [ci) of the Kules and Forms of the Bombay 
High Court, One of the sub-clauses of this rule refers to formal 
amendments. Tho amendment in this instance was formal and 
made before service of summons and it is absolutely unconnected 
with the cause of action. The addition consists of vizp and 
then five names follow. The suit originally was against not 
merely the firm, but the members of the firm. The amendment 
was purely a formality. 

[Tyabjt, J.— Supposing you had not amended then there would 
have been a suit against the firm.] 

Then possibly Eule 361 of Eules and Forms of tho 
Bombay High Court would have given us trouble as the firm did 
not carry on business in Bombay. Accordingly we sued the 
^'fim and the partners of the firm bn 18th September 1898 
Then later on we filled in the blanks, as regards the names of the 
partners^ We took the precaution 'in, the first instance of filing , 
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the suit Eot obIj against the firm^ but also in so many words 
against the partners of the firm. No doubt Bam^urtah Samndh- 
toy Y.Bfemm'kh Ghaniamal^^ down that the grant of leave 
under cl, 12 relates to the plaint as it stood when leave was 
granted. Our cause of action is not changed by the addition. 
W e sued at the start the partners of the firm^ and now we sue 
no one else. The only point made by Mr. Raikes is that we sued 
only the partners and not the representatives of the partners. I 
concede that^, and consent to have the fifth defendant taken out. 
The question whether there is jurisdiction or not is for the plaint* 
iff and not for the defendant. We do not want any preliminary 
tissue..' ■ ■ 

Bailees for defendants .-—Several questions arise in this case 
which are new. The question of substance that remains is — 
granting that a material part of the cause of action has arisen in 
Bombay, has the Prothonofcary power to amend the plaint in the 
way it is amended. Now it is admitted that the firm did not 
carry on business in Bombay (see Rule 361 of the Rules and 
Forms of Bombay High Court). So the suit could not lie against 
the firm. But Mr. Davar relies on the remaining words in the 
title to the plaint. Suppose the words now added are struck 
out, then the title would be against partners of a firm.^^ Would 
your Lordship accept such a plaint ? Your Lordship would say 
ascertain the names of the partners before presenting the plaint 
for acceptance. Test the statement in this way. Suppose there 
is a suit for defamation filed against the person who libelled 
the plaintiff in such and such a newspaper on such and such a 
date filed the day before the term of limitation expired. Then 
subsequently if the name of the defendant were found out and 
sought to be put in, could that be done ? The addition by the 
Prothonotary -was not merely formal and not such as can be 
made under Rule 180 of the Rules and Forms of Bombay High 
Court. 

I submit that until the amendment the suit was not properly 
constituted at all. Under the Civil Procedure Code every plaint ‘ 
must contain certain particulars, and unless it does contain them, 

(1) (1890) 15 Bom. 93. 
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it ’Cannot Toe accepted. Tbe plaint as filed gave no jurisdiction 
to tlie Oontt. The suit was originally only against the firm. 

The -words “aad the partners o£ the firm'’’ is mere surplusage. 
What is the meaning of suing a firm but suing’ partners of the 
firm ? See Eule 361 of Eules and Forms of the Bombay High 
Court. There is no suggestion in any of the I’ules that you can 
join and sue the same persons twice over. Of course there is 
this distinction that if you sue the firm your cause of action is 
joint ; if you sue the partners individually, it is several. They 
could not have sued “ the partners of the firm ” severally at all 
without naming them. T submit it is a perfectly good suit 
against the firm, but not against the partners. 

The Prothonotary could not add the fifth defendant at all. 
That is an addition of a party which can only be done by the 
Court. Again the amendment changed the cause of action from 
joint liability to separate liability. The fifth defendant re- 
presents a person that was dead at the time the cause of action 
arose. The addition of a party can be only made under s. 32 of 
the Civil Procedure Code. 

Davar . — A reference to s. 43 of the Indian Contract Act will 
show that though we sued the firm we could execute the decree 
separately against each of the partners of the firm sued. 

Rule 68 of the Eules and Forms of Bombay High 
Court shows how the decree against a firm can be executed. 

The fifth defeudant objects to be struck out. He is sued with 
his partners and he contends that the suit should ho dismissed 
against all the partners or that his name should be kept on the 
record. 

Tvabji, J. — This summons which was taken out on the 14th 
of April 1905 calls upon the plaintiffs to show cause against 
several things. The first is— “Why the leave granted, under 
clause 12 of the Letters Patent, on the 21st November 1904 to 
the plaintifis to file this suit should not be rescinded.” With 
that part of the summons I have already dealt and I held that 
no substantial ground to my satisfaction had been made out as 
to why the leave should be rescinded. The next thing is— “ Why 
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the plaint in this suit should not be taken off the file and return** 
ed to the plaintiffs/* This depends on the 'question as to whether 
the Court has any jurisdiction at all against the parties as 
appearing in the plaint and if the Court has jurisdiction o! course 
the plaint cannot be taken off the file of the Court. The next 
is— Why the plaintiffs should not be ordered to pay the defend* 
ants’ costs of this suit and of and incidental to this summons 
and the order thereon/’ This is a different matter and depends 
on the result of the summons. 

The next is Why the suit should not be set down on the 
board for the hearing of the following preliminary issues 
(1) Whether the Court has jurisdiction to try this suit. (2) 
Whether the leave granted under clause 12 of the Letters 
Patent should not be rescinded.” This portion of the summons 
has been already dealt with and it has been found convenient 
for all parties that the matter should be dealt with by me in 
Chambers, 

Then comes the important part — or why in the alternative 
the Chamber order dated the 22od December 1901 should not bo 
set aside and the amendments in the plaint purporting to have 
been made in pursuance thereof should not bo struck out and 
why the plaintiffs should not be ordered to pay the costs thereof 
and of and incidental to this summons/* The order of the 22nd 
December 1904 which this summons asks to be set aside was an 
order made by the Prothonotary under the Rules of the High 
Court which authorise the Prothonotary to permit certain formal 
amendments to be made in the pleadings. The question therefore 
turns upon the point whether or not the amendments authorised 
by the Prothonotary by his order of the 22nd December 1904 
were or not of a formal character. It is admitted that if they 
were of a formal character they would be within the authority 
of the Prothonotary, If they were not of a formal character bub 
really affected the substantial portion of the suit itself, that is if 
they affected the cause of action or substantially affected the. 
parties by adding nem^ parties, or by substantially changing the 
liabilities of the parties^ then I think it must equally follow that 
the 'amendments would not be' of a 'formal character and could 
hot be authorised by the, Prothonotary inasmuch as the permis- 
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sion to allow such amendments to be made necessarily involved 
the exercise of judicial functions. „ . 

That compels me to look carefully into the order actually., 
made by the Frothonotary. to see whether it was of a formal 
character or not. The order runs thus “Upon reading the 
afBdavit of A. V. F. Monteiro sworn on the 21st day of Decem- 
ber 190 i and the exhibits annexed thereto and upon hearing 
Messrs. Craigie, Lynch & Owen, attorneys for the above named, 
plaintiffs : It is ordered that the plaintiffs’ attorneys be at liberty 
to amend the title of the defendants to this suit by adding the 
names of the following persons as defendants thereto in the 
plaint and proceedings filed herein viz.” Then follow the names 
of five persons and then there is the consequential order to which 
it is not necessary for me to refer. 

It will be observed that what the Frothonotary directed was 
that the plaintiffs’ attorneys be at liberty to amend the title of 
the defendants to this suit by adding the names of certain indivi- 
duals. Now the plaint as it originally stood as regards- the 
defendants ran as follows ; — ''The firmer partnership of Shaw 
Wallace & Co. as it was constituted on the 13th September 1898 
and the partners in the said firm on that date.” And it stopped 
there. What has now been done under the order of the Prothono- 
tary is that the names of five persons have been added, viz. of 
the four surviving partners and of the executor of a deceased 
partner. It is argued on behalf of the defendants that the 
addition of the names of these defendants materially alters the 
suit and that it adds new parties to the suit and that it changes the 
character and the liabilities of the defendants. Now, Mr. Kaikes, 
Counsel for the defendants, argued that the plaint as it originally 
stood must be construed to have meant that only the firm was 
sued and not the individual partners ,' in other words, that the 
words " and the partners in the said firm on that date ” were a 
mere surplusage and must be taken to mean nothing at all. 
Now, considering that this plaint was drawn by Counsel of very 
great experience, Mr. Inverarity, as I see from his name on the ' 
plaint, I am loath to assume that he used these words without 
having in his mind some meaning which he intended to attach 
to these words and itseems to me after having considered care- 
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-fully l1ae.:|)oii;ifc: tliat: L must give ^sofiie ■■ meaning to these words,. 
;■ and,;', .the . conclusion 1 have' come tO' is that what Mr/Iiiverarity 
■. inteiideeh the words' he uses is. to make two sets of defendants, 
that is to sayy to sue the firm of Shaw Wallace & Co. as it stood 
■-on IStli September 1898 in the corporate capacity and 
secoriclljr to sue the individual members of the firm as it was 
then constituted. But probably not being aware of the names 
of the partners oi; that time he was not able to insert the names. 
I have not seen the draft of the plaint but I should not be 
surprised if there was something in it which might indicate that 
the naiiies were to be put in after they were discovered. How-- 
ever the plainfc as it was drafted was submitted to me in Chambers 
on the 21st of November 1904 and on that day I granted leave 
to the plaintiffs under clause 12 of the Letters Patent to sue the 
defendants. As I said before the question of the rescission of 
the leave lifts been alreadj^ disposed of and I may say here that 
I held that the leave was properly granted and should not be 
rescinded on two main grounds — (1) because a material part of 
the cause of action had accrued within the jurisdiction of this 
Court and (2) because it was admitted that four of the individual 
partners who have been made defendants were carrying on 
business withiit the jurisdiction at the time the suit was filed. 
The plaint having been accepted on the 21st November 1904 an 
order was made by the Prothonotary on the 22nd of December 
1904 and the amendments were then inserted on the 7th of 
January 1905 as appears from the plaint itself , And it appears 
that the service of the summons upon some of the defendants 
was effected in Calcutta somewhere about the 17th of Januaiy 
1905. The other defendants who were in England wei^e no 
doubt served later. This summons was not taken out till the 
14tli of April 1905. The arnendaients were therefore made 
before the summons was served ou' the^,^d'efendante.':;■: ■ 

Now as regards the question as to whether the Prothonotary 
.should have made the order without giving notice to the defend- 
ants and without hearing them, it is to be observed, as I have 
just pointed out, that the summons' had not been served on any 
of the defendants before he made the 'order. It was apparently 
a mafter for the discretion, of the Prothonotary nr the Judge 
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whoever was the authority whether the amendui ents should bo 
allo-wed or not but no grievance can be made that the defendanis 
were not consulted on the words because the suit as against them 
had not been launched to the extent of the service of the 
summons having been effected upon them. 

Takifig the view that I do of the real meaning of the title of 
the plaint before the amendment it of course follows that the 
plaint was defective in the sense that although the partners^ 
the individual partners^ were intended to be sued yet their 
names find their descriptions and the places of their residence as 
required by section 50 of the Code of Civil Procedure had not 
been properly inserted. Section 50 of the Code requires that 
the plaint must contain m^er alia the namej, description and place 
of residence of the defendant so far as they can be ascertained. 
Well, I suppose the names of these defendants w^ere not inserted 
in the plaint at the time because as is quite clear to me the 
plaintiffs were not aware of the names of the defendants. They 
only ascertained them later on and they put them on record. 
But undoubtedly under section 50 of the Code the plaint was 
defective in not giving the particulars required by that section. 
The question is — Was the filling in of the particulars required by 
section 50 an alteration of the suit to such an extent as to affect 
the merits of the case ? If the leave under clause 12 of the 
Letters Patent had not been obtained, and if the suit had been 
filed as an ordinary suit without any leave, no question as to the 
propriety of the amendments could possibly have arisen. But; 
the difficulties have arisen only by reason of the fact that the 
amendments were introduced into a plaint which had been 
accepted under clause 12 of the Letters Patent. For the deci- 
sions show that very careful consideration is required before anj’ 
amendments can be permitted in a suit accepted under clause 12 
of the Letters Patent, and if the amendments are material or 
go to alter in any way the character of the suit or the liabilities 
of the parties I think they would be open to very serious 
objection and may not' be covered by the leave originally 

But after having given the best consideration to the case I am 
of opinion that the amendments introduced into the plaint hero 
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; were fomialaiiiendmoats/and what the Protlionotary ordered' ,to^ 
,:be clme. was simply to fill in. or to supply the ^ blanks .without 
...which the suit was defective according to the real intention,, of. 
the plaintiffs but which did not affect the liabilities o£ the 
defendants. Further, as at the time the defendants were served 
the amendments were already in the plaint I must say they have 
not been damnified by what has been done. 

The result is that in my ojoinion the defendants have failed 
in making out that there is any ground either for setting this 
suit down on the board for heaidng preliminary issue or taking 
the plaint off the file or for removing the amendments from the 
plaint, I therefore think the summons must be dismissed now 
ill its entirety and the defendants must pay the costs. 

Summons dismissed with costs. 

Against this order the defendants preferred an appeal. The 
grounds of objection urged were, among others, the following : — 
(1) The learned Judge erred in holding that the plaintiffs^ cause 
of action had arisen in part within the local limits of the 
Original Civil Jurisdiction of the Bombay High Court,* (2) he 
should have held that no part or at all events no material 
part of the cause of action had arisen within these limits ; 
(3) oven if a material part of the cause of action arose within 
the limits mentioned, yet the Judge in his discretion and having 
regard to the great inconvenience which it was shown would 
result to the defendants from this suit being tried in this Court 
ought to have refused leave to the plaintiffs to sue ; (4) the 
learned Judge ought to have rescinded the leave granted by him 
under clause 12 of the Letters Patent ; and (5) he erred in 
holding that the amendment of the plaint by the Prothonotary 
on the 22nd December 1904 was merely a formal amendment. 

Maikes (with Strmigmau) for the appellants r—The Court had 
no power to grant leave under clause 12 of the Letters Patent, 
and, if it had, the pow:er was not properly exercised by 
Mr. Justice Tyabji. The only , fact alleged in the plaint as 
forming a part of the cause of action is the putting of the 
sigiaa.tures to the agreement in Bombay, and that fact even is; 
denied by us, so that at any rate your Lordships will direct that 
issue of fact to be tried as a '’preliminary issue* It is desirable 



■ ".timt, :fcliis .'suit • may:, be' 'teought^ in ' Calciiita^:' because' a 

■ ’-witnesses and- all our advisers '-are there* , But ours 

■ 'are' ''here.] Moreo'ver^ the suit eould: not, have been ent'ertained. 

. .: with or. without leave 'on the, plaint as originally' presented, iii 'the 
'..■jiame of the firni^ .because it offends against Eiile,86L;.\, 'The suit; 

was brought in the name of the firm^ and subsequently it was 
amended by an cx parte Chamber order from the Prothonotary, 
the atnendraent being the addition of the names of the defendants 
constituting the firm. The fifth defendant^ who is sued also 
in the firm name^ was not a partner of the fi.rm at the time of 
the accruing of the cause of action, and was * net carrying on 
business within the jurisdiction either at the time of the cause 
of action or at the date of the suit, 

-notice .' that we shall not proceed 
against the fifth defendant and we are willing to pay his costs. 

Eaihii — We do not wish him to be left out. 

The ^ defendant Mn clause 12 means all the defendants and 
the plaintiffs cannot sue some defendants and leave out others : 
Eculjee Ismail Eadjee Hulheeh v. Hadjee Mahomed Iladjee J oosuU^'^ » 
We also contend that the Prothonotary had no power to amend 
-the plaint as he did^ and that the Court has no jurisdiction to 
determine the suit -whether leave was granted or not. The leave 
of the Court must be obtained before the institution of the suit: 
Shaikh Aldool Earned v. Promothomiidh and the plaint 

cannot be amended after the leave : llamjmrkdj Samrnlhfoj/ \\ 
P'remsnkh Chaadamal^^^ , 

IjotV'/ides for the respondents. 

jEiVKiNS, 0. J. The principal question in this appeal is as to 
the power of the Court,- to. receive this,-/ suit.,' 'The ,'pLaiiitifls are 
Messrs. Gordhan das Kliatao-. 'and -M'ulraj. Ehatao and Mr. N. 0. ■ 
Macleod the Official Assignee and Assignee of the estate and 
effects of certain tradei-s, who until recently carried on business ''' 
under the name and style of Vishram Ebrahim & Co. 


: The xlefendants . .are ..described in ,the.;li'eadiBg‘ to the plaint, as 
. . '^^The: firm or partnership of Shaw Wallace' & Co. as it was coia-« 
, stituted .on.the^'^l^ September 1898 and the partners ia the 
.. said. fiiiii oil' that date.’^ 

: According to the allegations in the plaint the first and second 
plaintifEs: and Vishrani Ebrahim & Oo. on the 22iid August 1898 
entered into an agreement with the .defendants Shaw "Wallace 
;& Co., who committed a’ breach of the agreemeiifc entitling the' 
rplaintiffis to sue them in respect thereof. In the 16tli para> of 
the plaint it is alleged^ the defendants carry on business, in 
Bombay, Part of the cause of action arose in Bombay. 

The plaint was admitted on the 21st November 190^^, the 
leave of the Court having first been obtained under clause 12 of 
the Letters Patent, 

Prior to the service of summons and pursuant to a Chamber 
order of the 22x1(1 December 1904 the plaint was on the 7th ot 
January 1905 amended by the addition of the names of 
Messrs. Wallace^ Ashton^ Greenway, Hue and Meakin. The first 
four are described in the amendment as formerly carrying on 
business with Edmund von Schmidt Secherau (now deceased) 
.■■:iind.er ..the style or firm of. Shaw Wallace & Oo. and Mr, M.ealvin 
is described as the executor of Mr, Secherau. It is common 
ground before us that the partners at that date were the first 
four of these persons and Mr. Secherau, who has since died leav- 
.ing' ms.. his executor ■ the defendant Mr. . Meakin,' and that at 
the institution of the suit the fi.rst four named together with 
another person were carrying on business as co-partnei’s within 
the Original Jurisdiction of this Court under the name of Shaw 
Wallace & Go, 

In these circumstances it is urged that leave should not have 
pbeeugr^^ clause . 12 of' the- Letters '':'Pateni> that'. 'thd;' 

order allowing the. amendment was wrong and that the Ooiirt 
d^ad no jurisdiction to recewedhe'suit,. 

' The propriety of • the leave., need not be considered, if it was 
unnecessary, and, apart from it,' the Court had jurisdiction 'to 

''i.;'i'';;;^;;:phtil;the;;fecent/^''rules.:'-of 

plaiiitifi* was not allowed to sue partners, in their firm name on 
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It is^ lioweverj^ now provided by Rale 361, thnt-'*-: ,:. 

Any two ov inore persons claiming or being liable as co-partners and carrying 
on business witbin the jurisdiction may sue or be sued in the name of the 
resxrective firm, if any, of which such persons were co-partners at the time of the 
accruing of tlie cause of action ; and any party to a suit may in such case apply 
by summons to a Judge for a statement of the names and addresses of the 
persons who were, at the time of the accruing of the cause of action, co-partners 
in any such firm, to be farniKshed in snoh manner, and verified on oath or 
otherwise, as the Judge may direct. 

But Messrs, Wallace^ Ashton^ Green way and Hue are, accord- 
ing to the allegations in the plaint, liable as co-partners to the 
plaintiffs, and none the less would they be so because the estate 
of their deceased co-partner may also be liable together with 
them. It is also stated that thejr are carrying on business within 
the jurisdiction, and this would be so though there may be 
associated with them a partner who was not a member o£ the 
firm when Shaw Wallace & Oo. entered into the agreement 
on which the suit is based. The case, therefore, in my opinion 
falls within Rule 361. This rule, however, does not extend the 
jurisdiction of the Court: it merely sanctions the use of the firm 
name as a convenient description of its several members and 
eKernpts a plaintiff from the obligation of setting forth their 
names at length. 

For the purpose therefore of determining the Courtis jurisdic- 
tion the suit must be treated as though the names of the 
partners had been set forth in the heading* to the plaint. 

Now, had Messrs. Wallace, Ashton, Greenway and Hue been 
actually named as defendants in the first instance, then as 
against them the plaint could have been admitted without leave 
under clause 12 of the Letters Patent^, having regard to the first 
allegation in p*ara. 16 of the plaint. Ami these four persons 
are the only merribers of the old firm who could be sued under 
the firm name, seeing that their otheir partner, Mr. Secherao, 
was dead and so was 'Bot, carrying on business at the date of 
the 'Suit. Therefore, the suit as originally framed was, in iny 
'Opinion, rightly received, ^ irrespective of leave under clause 12*,,- 
"of, the Letters Patent, and the appellants^ contention that the"'.: 
Dourt had no jurisdiction fails, , v 
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Tills brings me to tlie exception' taken to tlie order of tlie 
22ad December 1904, So far as it sanctioned the addition of 
Mi\ Meakia^s narao it wasj, I thinks beyond the powers of the 
Prothonotaiy* Mr. Meakin was not a party to the suit at its 
admission^ and even if leave subsequent to the admission of a 
plaint can be given under clause 12 of the Letters Patent™--a 
to which I say nothing— I am clearly of opinion that leave could 
not be given by the Protlionotary. . Mr. Meakin^ therefore^ as 
the executor of Mr. Seclierau has wrongly been added as a 
defendant. Mr. Davar at the close of. the judgment under 
appeal stated that he was willing to have him dismissed from 
the sui't^ and a similar statement has been made before us. 
Mr. Meakin's namej therefore, must be struck out unless the 
defendants desire that it be retained. As to the other defend- 
ants the amendment was useless if ■ they already were parties; 
if , they were not, then the amendment should not have been 
made except by an order of a Judge, seeing that leave had been 
obtained under clause 12 of the Letters Patent, 

The last part of the Rule 361 shows the proper procedure to 
be followed. 

The order under appeal must therefore he varied by directing 
that the' amendment consequent on the order of the 22nd 
December 1904 be struck out, but in other respects it will be 
confirmed. The plaintiffs^ costs of this appeal must be borne 
by the first four defendants, but at the defendants^ CounseFs 
request this will be without prejudice to any claim by those 
defendants to recover from the fifth ^^^d^ or the estate of 

Mr. Secherau, The plaintiffs undertake that they will not 
oppose any application made within two months of this date to 
add Mr. Meakin as a party ... ■ In -case he'is not added as a.,pa,rt'y 
to this suit the plaintiffs must pay his costs up to this date. If 
he is added then those costs will be reserved. 

Attorneys for appellants i Little Co^ 

Attorneys for respondents i Messrs. Oraigie^ hpich Owen* 

B. N. L. 
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CRIMINAL RIFERENCE. 


' Before Mr, Justice Bussell and Mn Justwe Aston. ' 

; IMPSBOE’ a;, DWaEKADAS DHARAMSEY.^ . 

of Municiinl Act {Bom. Act III of 1888% sectiofi Place, 

of ^iiblia resort- Tkealre. 

A theatre is a place of public resort and as such falls witliiii tha purvieviT of 
■■ ■.section 249 of ilia Cifcj of Bombay Municipal Act., (Bom. Act III of 1B88).' 

; . This .ease'' came before the- High' Ooui’fe oa a reference iB-ade,;, by : 
v Karsonclas ' Glihabildas-,:". Es-quire,:; Acting ',,' Second;, , 

Magistrate^ which runs as- follows ; — 

I hare the honour to refei’ under -seotion 432.., Giiminal Procedure Code? the, 
following question of law which has 'arisen- in.' the. .hearing of a complaint by,.: 
the Mnnieipal Commissioner for- the. City , of Bombay against, defendant 
Dvrarkadas Dharamsey of an offence punishable i!!i-ders 0 .ctioii 47.1 of the Bombay,. 

. ■-.- Ifunieipal Act III o:f,l.S 88 ^ in- failing tu comply with the requisidoii of .Notice 
No# 4 of 1905 issued under section 249 of the Bombay Municipal Act III of 
1888. The question of law is whether a theatre falls within the purview of 
section 249 of the Municipal Act, which runs as follows,’' 

[The learned Magistrate here set .out the section and continued : — ] 

The defendant -Dwarkadas Dharamsey is called upon m owner of tlio 
Elphinstone theatre to provide privy accommodation on the said theatre 
and it is urged on his behalf that under section 249 c^f the MtinicipH Act, the 
Municipal Commissioner is not empowered to cai! upon- the. owner or occupier ^ 

■ , of a theatre to provide- privy acoom-modatiou and that. the issue of such a .notica 
is Hie gab ■ It is further urged that -the .-definition of other place of public 
resort^ in the said section must b© construed ejusdem generis with the words ■ 

: preeediD,g. Counselfor the defendant has also quote i Maxwell on the Iiiter- 
- p,'retation of Statutes, page 4'31, 'Srd edition, which says when two or more- words ■ ■ 
susceptible of analogous mfaniug are coupled together, nosomtur a sooiiSf they 
are,, understood .to be used- in their. cog-nat© sense. .- They take as it 'were ' -their - 

^ Criminal Eeference No. 82 of 1905. 
t Section *249 of Bombay xict HI of 1888 runs as follows : 

" Where it appears to the Co.umissioner that any premises are, or are intended fco 
be used, as a market, railway station, dock, wharf or other piaca of public resort, or ' ■ 
as a place in which persons exceeding twenty in number are employed in any 
manufacture, trade or business or as workmen or labourers, the Commissioner may, 
by written notice, require the owner or occupier of the said premises to construct a/' ' 
salScient number of water-closets or latrhies or privies and tirinais for the separate 
liso of each sei.” 
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■ coiotir from eaei, .'otlier ; tliat. is, ,tli 0 '-moro- 'general is^ restricted to a sense 
: analogoiis/to.the jess, geieral. The Honourable Mr. Crawford on behalf of the 
,,M''uniclpalit 3 T lias on the other hand drawn the attention of the Court to page' 
^,,475 of the same book which, says: ‘ Of course the restricted meaning ivliicli 
jH'imarily . attaches to the general word in such' circumstances is rejected, when 
,bhere;:'are ndeqiiate grounds to show that it was not used , in the Iim„it©d 
Older., of ideas to which its predocess.nrs belong. If it can ba seen„irom, a 
wider inspectioa of the soopa of the legislature tlia-fc the general words, notwith- 
standing that they fo’low particular w^ords, are ne^’erthcless to be construed 
generalljj eifect must be given to the intanfcioii of the legislature as gathered 
from the larger survey.* Under these circumstances the question for consi- 
deration is whether ^ other places of public resort^ should he construed as 
meaning a place of public resort of any kind or a place of the same kind, as 
market, railway station, dock or wharf. In my opinion the words * other 
place of public resort ^ must be construed generally, 0 ., as meaii'ing a place of 
public resort of any kind and not as eju^dem generis with the words market, 
railway station, dock or v/harh In tlm first place, the words market, railwa}? 
station, dock or wharf are not ejusdem generis and I fail to conceive any place 
analogous to market, railway station, dock or wharf. In my opinion, therefore, 
the principles laid down by Maxwell on Interpretation of Statutes on page 461, 
when two or more, words susceptible of analogous meaniiig are coupled 
to^Qthev mscimtiir a socils they B.VQ understood to be used in their cognate 
sense, do not apply in this case. If ‘ other place of public resort ' in section 
2 -to is to be constniod as a place of public resort eji&sdevn generis with 
market, railway station, dock or wharf, thou those words should be rejected 
altogether as it is difiicult to suggest any places of public resort analogous to 
market, railway station, dock or wharf* The words ‘ other place of public 
resort ’ being present in that section, the legislature must have intended to 
have some meaning attached to them. The only reasonable construction that 
could be placed on those words after taking into consideration the intention of 
the legislature is that ‘other place of public resort’ means other place of 
public resort of any kind. A theatre being a place of public resort falls in my 
opinion within the provisions of section 2t9 of the Municipal Act.’’ 

file, reference'^ heard by a Be'Ech':'CO'iHg'dsecl:of'^EussB^^^ ■ 

Aston^ JF • 

Weido% for the Municipality. 

...'■'B*. £?. Goyaji for Dwarkadas expression "other place of 

public resort in section 249 of the City of Bombay Municipal 
Act (Born. Act III of 1888) does not ''include a theatre. This is 
app‘-irent fro?ii the wording of the section itself. The places 
speeifiecl therein are (1) markeb';:(2/ -railway 'Station (3) dock ; 
(4) wharf; (5f a place in which- persons'- exceeding twenty in 
number ate employed.in any trade or business or ■ 


}r^:m 

as wortmeii' or laboiirers. ' 'These are all .places where we expect 
to ■ irnci teades or workmen at work for the, 

,l^rea,ter part of the 'day, 'and where, therefore, the necessity 
contemplated by the section is most likely to arise. We do not 
find in the section any mention of a place where people meet for 
two or three hours amusement or entertainment, ^ a music 
hall or a theatre. This contention is borne out by the marginal 
note to the section, which mentions factories, ; and we arc 
entitled to have recourse to it, since i the headings prefixed to 
sections or sot of sections in some modern statutes are regarded as 
preambles to those sections.^^ (Maxwell on the Interpretation of 
Statutes, 2nd edition, page 65.) The word /^ theatre is not 
used in the section. The omission is significant and shows it most 
have been a designed omission. .£3ee also Eegim v. GleworW’^K 

' Russell, J.“In this ease the point raised is whether a theatre' 
comes within section 249, Bombay Municipal Act (Born. Act 
III of 1888), as premises used or intended to be used as a market,' 
railway station, dock, wharf or other place of public resort or as a 
place in which persons exceeding twenty in number are employed, 
etc. The section gives, in such cases, power to the Municipal 
Commissioner to require the construction of a sufficient number 
of latrines or water closets or privies and urinals for the separate 

. Now the construction of the words place of . public resort 
or public place 'where they occur in an Act of Parliament 
must depend on the context and scope and object of the Statute,' 
(FwfeEnejcIopasdiaof English Law, Vol. 10, p. 9/, title '^place/^)'' 

. What is then the scope and object of section > 249 t It is to- ' 
provide proper and' decent accommodation , for persons of^ bO'th 
.'.sexes iii.fhe way ' of latrines^ uriaals,, in' regard 
pl'aces.,specified,in theseetion...hT^ is, ^ we think, clear that the 
words other places, of public resort cover the case of a theatre 
which is ejmdem gemm with a railway station ; , it is impossible 
to say, and it has not been argued, that the public do not resort 
to the theatre. Why then should -not persons resorting to the'.; 
theatre be provided with the same aecommodatioia as, pefsons. ^ 


; bombay ,, series ./ ' 

resoTtiDg „t,o' a .railway . station. No evidence as to .the niim'ber of 
persons employed at t lie theatre was given^ so no point arises as 
■ to .the second branch of the. section. 

For these reasons we answer the question sent to us in the 
^^afBrmative 

With regard to "Regina v. Clewortli'^^ relied on by Mr.'Ooyaih the 
object of that Statute was to prevent certain classes of workmen 
from working on Sunday, 

Aston‘s J _I concur that the answer must be in the affirmative. 
The places of public resort specified in the sentence preceding 
the words or other place of public resort do not differ inier se 
Jess than a theatre differs from them. There is nothing therefore 
in the ejnsiem generis^^ argument. It is therefore unnecessary 
for the purpose of answering this reference to ascertain whether 
the theatre in question comes under any other category in 
section 249. 

Attorneys for the Municipality Crawford,^ Bmon 

md Co, 

31. n, 

(i) (1864) 4 B. & S. 927. 


APPELLATE CIVIL. 

Before Mr. J usUce Aston and Mr. Justice Scott, 

Abi’eal- Ho. ■7S'5-OF,190h ■ 

MINALAL SHADIRAM by his Mtchtyab' ' PAMLOTAISrgmG'^ 
BUBHANSIXG (oeioixTAL Plaintiff), AppelbaxXT, -y. FHABSETJI 
- JITA'JI' (ORI.O.IN1L Defekbakt), -'Eespondjent, 

Appeal No. 771 op 1904 

KHAESETJI JIVAJI (osioiital Bifitoant), Appellant, t?. MINALAb 
SHxlBIBAM BT HIS Mukhtyae RAMLOTANSING BUBHANSING 
(osTomAL ’P laintipp), Eesponbeht.-^ . ■ \ 

Res juclicata-^Oml Procedure Code (Act XIV of lSSJjj section 13 — Conse 7 it- 
decree — Fraud — Defence-— 'Limitation, 

On the 4th June 18.93, the defendant signed an acknowledgment {Btizn) for 
Bs. 11^53415-0 ill favour of the shop of 'Bakhatom Nanniamj represented in 
the suit hy the plaintiff* 
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' ’ :Oii tli'e ■ IDtli ■ Jiiine 1 89-i', tli© defendant paid Is. 400 casli, and &>■ Hniidi for; 
■v . Rs. 600, .and for the balance Es. 10,534*-]5-0 he, passed an instaJm.en.t-bond 
.pajable by yeaidy, instalments of Bs, 1,000 with interest at 6. per cent, on over- 
due vinstalineiit. 

' Mundiiov Bs. 600 .was disliononred ,;in 1895 and the fi.riii 'Siiecl tb.e 
defendant for its amount plus Rs. 45 interest in Suit No. 249 of 1895. The 
defendant pleoded want of consideration fox the Hnndi and further said that 
the acknowledgment had been passed in ignorance of the true state of aceoiints 
and because the facts had been concealed and misrepresented, xi Oommiss’oner 
was appointed to examine the plaintiff s accoants. He reported that the debt 
really duo on the 4th June 1893 was Rs. 3,016-3-0 and nob iis. 11,531-15-0 as 
stated in the Euziu. Upon this the claim in the sn't 'was decreed without an 
adjudication of other questions raised by the defendant. 

In 1897, the drm sued the defendant for the first and second instalments 
which bad become due under the instalraent-bcnd. This wh$ Suit No. 105 of 
1897 and was for Es, 2,000 and interest. The defendant admitted the claim, 
which ^vas decreed accordingly by consent 

In 1898, the defendant instituted Suit No, 412 of 1898 against the Bakhatram 
hrai for cancelliition of the instalment-bond, alleging that it was obtained by 
misrepresentation and fraud, and was void ii» law having been passed in respect 
of w’agering transactions and that; nothing was due rinder it. The final 
decision in the case was passed by the High Gourt, who, wu^thout giving any 
decision on the merits, dhmxssed the suit as time-barred. 

Pending the above proceedings, the plaintiff filed this suit in 1902 against the 
defendant on the instalment-bond to recover the 3rd, 4tli and 5th instuLuentsi 
amounting in all to Rs. 3.000 and interest. The defendant pleaded Mer alia 
that the instalment-bond and prior Riizu were obtained from him by fraud 
and misrepi'csentation and that the debt due w^as one arising from wagering 
contracts unenforceable by Jaw. No findings w^ere recorded on these points, 
as the Subordinate Jiidire held that the defendant was precluded by the fh^crees 
III suits No. 249 of 1895 and 105 of 1897 from raising any of his contentions. 
The claim w’as decreed with costs. On appeal, the District Judge also came to 
the conclusion that the bar of res judicata operated against the defendants but 
held that tho claim as to the 3rd and 4tli instalments was barred by limitation. 

Both the parties preferred! appeals to the High Court. 

Held by Astok, J.— (1) that unless it be establislied that the pleas which tho 
defendant had laisocl in the present suit and had not been rdlowc?d to piovo, 
would, if proved in the Hnndi Siiit'No. 249 of 1895,. have reduced the amount 
actually due by him in June 1893 to less than Es. 600, pios the Rs. 400 paid 
in! cash, the decision in the Hnndi suit could not operate as rm judimta ■ 
in respect of the said pleas, for the matter which might and ought to be made a : 
ground of defence in the Hnndi suit must be aground of defence to ‘H}hc olaiim 
actually made ’’ ia the said former suit# , 
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(2) tliat tlie plea tliat tlic consideration for tlie iQSt.alment-bond partly failed 
because of ' the reasons set up in tlie pleas aforesaid, would have been irreieraiit 
ill ilia later suit No. 195 of 1897 for' the first two instalments of Es. 1,000 dtia 
under that bond, unless by setting up these pleas and proving them the claim 
in that later suit for Es. 2j000 the amount of the first two instalments would 
have bei-ii reduced. 

Held by Scott, J.~-(l) that before the present suit- was brought the issue 
as to considf’ration had not been raised except with reference to the Hundi and 
had been heard and determined in Sait hlo. 249 of 1896 ivitli reference to that 
document alone. The defendant was, therefore, not barrscl by res judicata^ 
from pleading in this suit that the bond urns no longer supported by consider* 
ation. 

(2) that the lower Court was wrong in holding that the defendant was barred 
by section 13 <»f the Civil Procedure Code (Act XIV of 1882} from raising the 
questions of fraud or wag*-*! as vititding the bond as a security for the payment 
pr the remaining instal'jjonts. The issue in Suit Xo. 249 of 1895 vras a sufficient 
issue for the disposal of the case on the Hundi and in that suit the defendants 
liability under the Hundi w'as the only matter in issue. In Suit No. 105 of 
1897 there was no hearing and disposal of any matter in issue and the provisions 
of section 13 had, therefore, no ai^plication, Eogaid must be had to the reason 
and scope of the consent decree. 

. A defendant is entitled to resist a claim made against him by pleading fraud, 
and he is entitled to urge that plea though he may have himself brought an 
unsuccessful suit to set aside the transaction, and is not under certain cir- 
cumstances like those in hand precluded from urging that xdaaby lajise of time* 

Mangrtath v. GovindO) foHovred. 

Mahomed v. Dzelcleli-) not follorved. 

Second appeal from the decision of E. M, Pratt, District Judge 
of Khaiidesh, varying the decree passed by B. S. Joshi^ First 
Class Subordinate Judge at Dhulia. 

Suii3 to recover a sum of money. 

'There were dealings between the firm of Bakhairam ISTanuram, 
represented in this suit by the plaintiff, and Kharsetjee the 
.defendant. These resulted in' the k'tterAigning'an acknowledg^^^ 
,:ment, (Ruzu) for ,Rs. 11,531,-8-0 on the"4th'June',1893«' ;; 

' On the 19th June 1894, the defendant gave to the plaintiff 
Rs. 400 in cash, a Hundi for Rs. 600 and for the balance of 
Rs. 10,534-»15-0 an instalment-bond payable by yearly instalments 
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' ' Tile Hiindi Avas dishonoured, ' The plaintifF tliereupon filed .Suit 
' ' "'Ho.,: 249' of '1895 to recover Rs.' 600 and interest. The eontentioiis 
of. fc'lie defendant there was no consideration, for, the 
, : '..'Hiindi^.aiid that the plaintiff had shown him false accounts. The 
/ only issue raised in the suit was : Is the Hundi sued; on without 
consideration/' The Court appointed a Commissioner to examine 
the accounts of plaintiff. He reported that the debt really due 
was only Rs, 3,016-S-O. The Court awarded the plaintiff’s claim 
on the ground that the Hundi debt was within the total amount 
of the debt found due by the Commissioner. 

The plaintiff’ then filed Suit No. 105 of 1897 to recover the first 
two instalments under the bond dated the 19th June 1894?. The 
defendant allowed the decree to go by consent. 

In 1898^ the defendant filed Suit No. 412 of 1898 for cancella- 
tion of the instalment-bond on the grounds that it was fraudulent 
: :ahd that it was void in law, as it had been passed in respect of 
■ ' wagering transactions and that nothing was due on it. The suit 
was ultimately decided by the High Court who, without expres- 
sing any opinion as to its merits^ dismissed it on the ground of 
limitation. 

While these proceedings were going on^ the plaintiff filed the 
present suit to recover the 3rd, 4th and 5tli instalments that had 
accrued due. The defendant made the same averments as to 
fraud and wager and pleaded that two of the instalments were 
time-barred. 

The issues raised in the Court of first instance wmre : 

L Wliether tlio defendant is estopped from raising any contentions ag^aiast 
tho bond sued on ? 

2. Whether this suit is barred by section IS of tho Civil Procedure Code? 

3. Whether the suit is not barred by limitation ? 

4. Whether the bond and the prior Rnzii are proved to have been obtained 
by fraud and misrepresentation ? 

5. IVhetlier the debt was due on wagering contracts and therefore iinenforca- 
able by law ? 

6. Whether the defendant can claim to re- open the account and, if so, whether 

any and what balance turns up due by defendant to plaintiff on taking an account 
jafrestP':;,://^ /;:: ■:;/;■/' , '/' '.'f' ^ 

' 7. Whether plaintiff was entitled to recover the amount claimed or any part 
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The Subordinate Judge took 


decision in the first instance ‘as involving 




tip the:, first three issiies' for; 

preliiBinary ' points.; 
He found the first in the afnnnative^ the second in the negative^ 
and Oil the third liis finding was suit is not barred by liinita** 
tion” 

The defendant appealed against this decision. The District 
Judge held that the defendant was barred by resjuiUeaia from 
pleading that the bond was voidable for fraud and from pleading 
bond was void as the coiiKsideration was a wagering 
debt } and that the claim as to the 2ad and Srd instalments was 
not in time. 

' ^ From this decision^ both the parties appealed to the High 
Court 

G, 8. Eao for the defendant We’ "say that the bar of fa 
^ does^i^ come in our way. In the first suit (Ho. 249 of' 

1896) on the Hiindi we impugned the plaintiffs accounts^ whicli 
led the Court to appoint a Commissioner to examine the accounts, 
found that ^all that was; ..due', .by- ' :the . defendant "'Was' 
3^0l6-3-0» That suit ended, in plaintiff’s favour and when- 
No. 105 of 1897 was brought^ we allowed the claim to be; 
^'':;hyd^ its amount fell within the figure found 

.by the Coinniissioner . to be due. from us. We contend^, u.iider 
;. ; bliese circumstances^ that neither the adjudication of • the lliindi '' 
■: .suit' nor' consent xlecree operates res j-uddeata. 

The law of limitation does not jirevent a defendant from 
resisting a claim on the ground of fraud : .Man(j%atl v. Govincl^^'^ ; 
On V. 8unclfa Pandia^^"^ ] Krishna Menon v. Kesavem^^"^ ; 
Ilargovandas LaMimMas y. BajihJiai 

SsUur (with him Ah F. GoMmle), for the plaintiff : —The case 
is properly decided as barred by res JucUeaia, In the Hiiadi 
b'/i'snit the defendant put forward 'the very pleas that he is now 
urging^ and the suit was decided;.dn. our.';.fa'vour.;;:.;^;So^^^ 
subsequent suit No* 105 of 189 7^, the defendant did not raise 
'.any of the present pleas and allowed a consenWlecree to be 
pavssed against Mm, It is held that a consent-decree operates as 








(3; (1897) 20 Mad. S05* 
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Nicholas v. Asphar^^'^ ; halsmkhanlar v. Fis?muramh^'> . 

The defendant is barred also by limitation from raising any of 
his pleas : Mahomed v. EzeMel^^K 
AsTOir, J, : — On 4th June 1898 Kharsetji Jiwaji (defendant) 
signed a Ruzu acknowledging Rs. 11,534-15-0 to be due by him 
to the shop of Bakhatram Nanuram of which Minalal Shadiram 
(plaintiS) is the present owner. 

On the 19th June 1894 Kharsetji paid Rs. 400 cash, and a 
Hundi for Rs. 600, and for the balance Rs. 10,534-15-0 an 
instalment-bond payable by yearly instalments of Rs. 1,000 with 
interest at 6 per cent, on overdue instalments. 

The Hundi was dishonoured in 1895 and the firm sued 
SpK|arSeiji for Rs. 600 jplus Rs. 45 interest in Suit No. 249 of 
1895. The latter pleaded want of consideration for the Hundi 
and further said that the Ruzu aforesaid had been passed in 
ignorance of the true state of the accounts and because the facts 
had been concealed and misrepresented. A Coiiimissioner ap- 
pointed in Suit No. 249 of 1896 reported on examination of the 
shop accounts that the debt really due on 4th June 1893 was 
Es. 3^016-3-0 and not Rs. ll;534-15-0 as stated in the Rnzu^ in 
other words, that there was full consideration for the Hundi. 
The claim in Suit No. 249 of 1895 was accordingly decreed, the 
defendants plea of want of consideration for the Hundi having 
'..'failed* : - , ■■■■- 

In 1897 in Suit No. 105 of 1S97 the firm sued Kharseyi for 
the first and second instalments which had become due under 
the terms of the instalment-bond aforesaid, that is to say, for 
Rs. 2,000 for both instalments and interest. 

According to the report of the Comm.issioner in the Hundi 
Suit No* 249 of 1895 the debt actually du.e by Kharsetji on June ' 
1893 covered the Rs.’ 400 paid in cash, and the Rs. 600 for 
,whieb be gave a Hundi, and the amount of the first two instal- 
ments of the instalment-bond, total Rs. 3,000, the true debt 
according to the Commissioner being Rs, 3,016-3-0 in June 1898, ;; 
and KharsetjPs pleader 'in the Suit No. 105 of 1897 admitted the ' 
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claim for the amount of the first two instalments and interest# 
The claim was decreed accordingly by consent. 

Then Kharsetji who had never after the attitude taken up by 
;:him:m:.,the. Hundi Suit No. 249 of 1895 admitted that more 
>, than. Bs* 3j,000 were due by him to the shop in June 1893, 
instituted against the Bakhatram firm Suit No. 412 of 1898 for 
cancellation of the instalment-bond, alleging that it was obtained 
by misrepresentation and fraud; and was void in law and passed 
in respect of wagering transactions and nothing was due under 
it. 

The final decision in that case was passed by the High Court 
and is reported at p. 562 of I. L. R. 27 Bom., BaUamm v. 
Kharsetji, The High Court without giving any decision on the 
merits dismissed Kharsetji's suit for cancellation of the said 
instrument as time-barred. 

Pending that appeal, Minalal, present owrxer of the Bakhatram 
shop, having attained majority, filed the present suit No# 138 of 
1902 on the same instalment-bond to recover from Kharsetji the 
8rd, 4th and 5th instalments Rs. 3,000 and Es. 705 interest. 

Kharsetji pleaded, viter alia^ that the instalment-bond and 
prior Ruzu were obtained from him by fraud and misrepresenta* 
tion^ and that the debt due was one , arising from wagering' 
contracts unenforceable by law and issues 4 and 5 framed by the 
Court of first instance covered these pleas. 

No findings were recorded on these points, because the First 
Class Subordinate Judge held that Kharsetji was precluded by 
the decrees in the two prior suits Nos. 249 of 1895 and 105 of 
1897 from raising any of these contentions now. 

A plea that the claim as to the 3rd and 4th instalments was 
barred by limitation was decided against Kharsetji (defendant), 
because the Subordinate Judge held it proved by a judgment 
of the Punjab Chief Court that plaintiff Minalal attained majority 
on 2StIi March 1899. The claim was decreed with costs. 

' In appeal the District Judge decided that the claim, as to the 
Srcl and 4th instalments was barred by limitation] his view 
being that the judgment of the Punjab Chief Court not being 
one inter pmteB is inadmissible in evidence and, therefore, it is 
not. proved that plaintiff Minalal was a minor till 28th March 
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1899, and further the iustalment-bond was executed to the firm 
or shop of Bakhatram Nauuram which was under no disability 
to sue during the minority of Minalal. 

The District Judge however held that Kharsetji is barred by 
res judieata from pleading that the bond is voidable for fraud or 
from pleading that the bond is void by reason of its consideration 
being a wagering debt. 

The decree of the first Oouvt was varied by allowing only the 
plaintiff’s claim for the 3rd instalment its, 1,000, with interest 
at 6 per cent, to date of suit, the plaintiff being granted ‘Ji’d of 
his costs in both Courts. 

Against this deci-ee both parties have again appealed to this 


Court and the points , argued at the heaving were, in 


Appeal 




whether, it,, was wrongly decided that Kharsetji 
, I ‘ (defendant) is precluded by a bar of feBpidioata from pleading 

' , • ‘ ' in this suit that the plaintiff cannot recover under the instah 

- merit-bond in suit more than the first two instalments Es, 2^000 

already decreed in Suit No. 105 of* 1897, because as to such 
excess there is a %vant of consideration for the reasons set up in 
the 1st and 2nd issues framed by the lower appellate Court ; 
and in Cross Appeal No. 735, v/hether it was wrongly decided 
that the claim as to the Srd and 4tli instalments is time<»barrecl. 

Now, it has already been pointed out that the claim actually 
made in the Hundi Suit No. 249 of 1895 was for Rs. 600 and 
interest, and unless it be established that the pleas which 
: Kharsetji has raised in the present suit and has not been allowed 
4-,;' ■ . : to: prove,' would, if proved in the Hundi Suit Nov 249 of 1895, /:, 

liave reduced the amount actually due by him in Jane 1893/:to: ; 
;,;/. ■ , Jess than Es. 600, plus the Rs. 4oO paid in cash, ‘the decision in 
/; ' , ^ the Hmicli suit cannot operate as m jtuUmta in respect of the 
pleas, for the matter which might and ought to be made a 
^ ground of defence in the Hundi suit must be a ground of defence 
to ^'the claim actually made^^ in the said foniier suit: see 
’ V Mammwami Ayyar v. Vyiliimtlm This, however, has not 

15 '' ' been shewn, ; , ' 

4'/'“, ,5,,''' ' Again, a plea that the consideration for the instalment-bond 
;//:?/ ..;V;/;' partly failed because of the reasons set up in the pleas aforesaid^' 
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would liave been iiTcievTaifc in the later suit No. 191 of 1897 
for the first two instalmonts Rs. 2.000 clue under that bond^ 
unless by setting up these pleas and proving iliem the claim in 
that later suit for Ids. 2^000 for the first two instalnieiits would 
have been reduced. This, however^, does not appeair to he the 
case. All that appears is that in Suit' No. 249, of 1895 the 
Gbmrnissioiier appointed to examine the shop ■ accounts reported 
that the sum actually due hy Kharsetji, when he signed the Iluzu 
for Ids. 11^534«15-0, was Rs. tS^Old-S-O^ : and the conduct of 
. Kharsetji in subiiiitting to a'decree for. the claim actually made 
in Suit No, 195 of 1897 was in no way ineonsistent with the 
attitude now taken up by him as. to the further claim inado in 
the present suit for other instalment. 

In re 8mth Amenean and lAexiccui Go, E-ji parte BanJe of 
Lord HerscheJb L. 0., remarked as to a judgment by 
consent : I think it would be very miscliievous if one were not to 
give a fair and reasonable interpretation to such a judgment, and 
were to allow questions that were really involved in the action to 
bo fought over again in a subsecfuent action.-’*’ But the question 
wdietlier the consideration for the instalment- bond so far failed 
as -fco enable Kharsetji to dispute successfully any claim for 
the subsequent instalments was a cjuestion not reallj?- involved 
in the second suit No, 195 of 1897 in which by consent the 
claim for the first tv70 instalments Es. 2,000 and interest W'as 
decreed, 

Mr. Setlur for the plaintiff Minalal fell back on the argument 
that as Kharsetji had in Suit No. 412 of 1898 sued the Bakhat’* 
ram firm for canceilatidn of the instalment-bond on the grounds 
now sought to be raised in answer to the claim for the Srd, 4th 
■. and 5tli instalments and that suit was dismissed in final appeal 
as time-barred, Kharsetji should be treated as barred by the law 
■ of limitation from raising the pleas he now seeks to raise in the 
' present suit. The case ol Mahomed Casmm v. JoBeph 
was ‘relied upon, where it' was,.>said by 'Tyabji, J. : is 

.equally clear that a party cannot be allowed to make a claim 
'as defendant which he could not make as plaintiff by reason of 
limitation/^ - ■ ' -V' - ■' 'vGy- 
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But Kharsetji is not making a^ckim> he ' is^ ^.resistm^^ a claim 
'''^ ' against liim^. :and in. MmgMtJi '^•> ' Qovmdp^ which was 

"decided bj a' Divisional Bench, it was clearly .laid, down: A., 
defendant is entitled to resist a claim made against him by 
pleading fraud, and he is entitled to urge that plea, though he 
may not have himself brought a suit to set aside the transaction, 
and is not, in circumstances like the present, precluded from 
urging that plea by the lapse of time.” 

On the same principle the defendants were allowed to raise a 
defence based upon grounds which would have entitled them to 
rectification of the instrument sued on, if they had brought a 
suit within the period of limitation to obtain that relief. In 
Malienclra Nath v, Jogendra'^^ where Maclean, 0, J., said : I think 
it is only equitable that it should be open to the defendants to raise 
this defence ” (of mutual mistake) and that they ought not to 
be driven to a separate suit to rectify, which, I understand, would 
now be barred by the Statute of Limitation/^ 

So here ; and a defendant, who has sued for rectification of a 
money- bond after the period of limitation for such a suit has 
expired and has failed on the ground of limitaion, would not 
apparently be in a worse position than a defendant who has 
never sued for rectification. 

The conclusion I come to therefore is that the C|uestions raised 
in the issues 4 and 5 in the Court of first instance are not ra 
judicata and Kharsetji is entitled to have them adjudicated in the 
present suit. 

The decree must therefore be -reversed and the case . reinanded , ■ : 
to the Court of first instance under section' 662 for decision on the 
merits on the issues S, 4, 5, 6, 7 ,• evidence under those issues to 
be taken, 

„ . There .must be a fresh finding as to when the plaintiff attained ' 
majority, the parties being given opportunity to adduce further 
evidence on this point. Costs to be costs in the suit and abide 
the result, 

Scott, J. : — The plaintiff sued to recover from the defendant 
■ "'Bs. ' 8,000 for principal ’ and Es. 705 for interest. The Rs« 3,000 
was claimed as the aggregate of three instalments of Rs. 1,000 each ' 

(1904) 2S Boffi. ^9 (1897) 2 OaL W. N. 260 at p, 262* ^ 
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due in respect of the Srd^ 4(th and 5tli instalments under a bond, 
dated the lOfcli of June 1894, for Es, 105534«15-6, which was 
payable by yearly instalments of Es. 1,000. 

beeii passed in settlement of a sum of 
,:,„;Es. 1:15634-15-0, which was alleged 'by the plaintiff to be due 
upon accounts stated between him and the defendant. The 
balance of the sum alleged to be due was provided for, on the 
day the bond wms passed, by the payment in cash of Es, 400 and 
a Hundi for Rs, 600. 

, The Hundi having been dishonoured, the plaintiff in 1895 
filed Suit No. 249 of 1895 in the First Class Sul3ordmate Juda'e^s 

o 

Court at Dhiilia, to recover the Es. 600 and interest. To the 
claim in that suit the defendant put in a written statement 
pleading that although some money had heen due by him to the 
plaintiff he was induced, -when harassed by his creditors, to rely 
upon the plaintiff^s statement of account wherein, as he had 
since discovered, the plaintiff had falsely entered a sum as due in 
respect of certain savda transactions in which the defendant was 
under no liability whatever, and that the Hundi sued on being 
given in respect of a false loss was without consideration. The 
Court thereupon framed one issue only, Is the Hundi sued on 
without consideration ? and appointed a Commissioner to 
examine tlio plaintiff’s accounts. The Commissioner having 
reported that only Rs.^3, 016-3-0 and not Es. 11,534-15-0 was 
due, the Court awarded the plaintiff^s claim on the ground that 
the total so found due exceeded the amount of the claim on the 
Hundi, The defendant does not appear ever to have challenged 
this finding as to the amount of his indebtedness. 

In 1897 the first two instalments under the bond having 
become due, the plaintiff sued to recover them in Suit No. 105 of 
1897, No written statement was put in, ^but the defendant's 
pleader agreed, wdthont trial and without raising any issue, to a 
decree for Es. 2,179 as claimed. As the Purshis then recorded 
.has been relied upon as evidence of a compromise under which 
the validity of the bond as a whole was admitted, it is necessary 
to set it out in ea^tenso^ 

The defendant is to pay to the plaintiff Es. 2,179 as claimed^ 
and_ costs in proportion, whatever 'the same may amount to, by ' 
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1900. the end of Kartik in Shake 1819 (24th November 1897) ; he is 
interest after the date of suit. It the defendant fails 
Sii,unuAM to pay the above-mentioned Rs. 2,179 and costs by the end of 

Khaesewi. JKartik, at the fixed time as agreed to (oy him), he is to 

KuIIfflxji pay interest at the rate of 0-8-0, eight annas per cent, per month, 

Mikai -vi. from the date of suit to the end of Kartik in Shake 1819 {24th 

SnABXBAM. November 1897). A decree may be passed in the foregoing terms. 

The date the 24th of June in the year 1897.'''’ 

The plaintiff having by the cash payment of Rs. 400 and by 
the two decrees for Rs. 600 and 2,179 recovered the full amount 
found to he due by Commissioner appointed in Suit No. 249 of 
1895, the defendant appears to have been minded to get rid of 
any further litigation by suing for the cancellation of the bond. 
"With this object he filed Suit No. 412 of 1898, alleging that the 
bond was fraudulent and void in law as it had been passed in 
respect of wagering transactions. The suit was decided in liis 
favour by the original Court, but was dismissed inlappeal by this 
Court on the ground that the suit for cancellation was time- 
barred, but no decision was given on the issues of fraud or 
invalidity under section 30 of the Contract Act. 

The plaintiff instituted the present suit in 1902 to recover as 
above stated the -Srd, 4th and 5th instalments of Rs. 1,000 each 
under the bond. In the first Court the first issue raised was 
whether the defendant is estopped fromjraising any contentions 
against the bond sued on. 

I'he 4th, 6th and 6th issues were— 

4. Whether the bond and the prior Ruzu are proved to have ; 
been obtained by fraud and misrepresentation ? 

6. Whether the debt was due on wagering contracts, and. .■ 
therefore, unenforceable by law ? 

' ' . 6. Whether the defendant can claim to I’e-open the account, , , 

and if so, whether any and what balance turns up due by defend-' i, 
ant to plaintiff on taking an account afresh ? 

: " The first issue having been found agaimst the defendant, the 

■ Subordinate Judge decided' that any finding on i.ssues 4 and 5 
4 unnecessary, and that issue ' 6th must be decided against the 

■ defendant. He then passed judgment for the plaintiff for 
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Tlie. defendant having appealed to the District Judges Oourt^ 
that Court varied the decree by disallowing the claiin for the 
Srd and 4tli instalments as barred by limitation. The decree for 
the plaintiff was thus reduced to Es. 1^000 aad interest. 

From the decree of the District Court both parties have 
appealed, The plaintiff on the ground that his claim for the 3rd 
and 4th instalments was wrongly held to be barred by limitation ; 
and the defendant^ on the ground that the lower Courts erred in 
holding that he was barred by res jnclwata from pleading in the 
present suit ; that the bond was no longer supported by any 
consideration^ or that the consideration, if any, was a wagering 
debt, or that the transaction was vitiated by fraud. 

The District Judge disposed of the argument that the bond 
was no longer supported by any consideration in these words ; 

As a matter of law mere inadequacy of consideration apart from 
fraud is no defence* Mere inadequacy of consideration will, not 
make the bond either wholly or partially voidable/^ His judg- 
ment upon this point is contrary to the decision in Forman v» 
Wfight^^) and cannot be supported. In Forman v. WrigU^^^ Cress- 
well, J., said : A small consideration may sustain a larger promise* 
Where there is a promise to pay a certain sum, all being, as 
in this case, supposed to be due, each part of the money expressed 
to be due is the consideration for each part of the promise ; and 
the consideration as to any part failing, the promise is, pv tantoj 
mchm paekm. The rules of pleading require that a plea of no 
consideration, to a bill or note, which primd fade imports consi- 
deration, shall show how the want of consideration arises. In 
the present case it is shown thus, “by a statement that the note 
was obtained from the defendant by the plaintiff by a false 
representation that £32“6-10 was due when in fact £10-14-11 
only was due. The plea, it is true, goes on to state that that 
representation was made frandulentl^ and deceitfiiUg^ It was 
enough, however, that the representation was untrue. . . The 
consideration for the note failed as to so much as the misrepre- 
sentation applied to.^^ Before the present suit was brought the 
issue as to consideration had not been raised except with reference 
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■to::fcIie: Hiindi. and , bail been heard and , determined in Suit No; 2.49 
of 1895 with reference to that document alone. .The defendant 
was therefore not barred by res judicata from pleading in this 
suit that the bond was no longer supported by consideration. 

The lower Court was also wrong in holding that the defendant 
is barred by section 13 of the Civil Procedure Code from raising 
the questions of fraud or wager as vitiating the bond as a security 
for the payment of the'remaining instalments. The issue in Suit 
No. 249 of 1895 was a sufficient issue for the disposal of the case 
on the Hundb and in that suit the defendant’s liability under the 
Hundi was the only ^matter in issue. In Suit No; 105 of 1897 
there was no hearing and disposal of any matter in issue and the 
provisions of section 13 have therefore no application. It lias^, 
however, been argued that the consent decree in the last men- 
tioned suit operates as an estoppel by judgment which prevents 
the defendant from raising the pleas of fraud and wager, but 
when the facts of the case and the wording of the Purshis, above 
set out, are borne in mind the reason and the scope of the consent 
decree at once become apparent. A decree for the amount claimed 
was then submitted to because that amount fell within the sum 
found due by the Commissioner and to the claim for Es, 2,000 
and interest the pleas of failure of consideration, fraud and wager 
would have afforded no defence. The consent was in no degree 
an admission that the balance mentioned in the bond which then 
remained unpaid would thereafter be payable. 

Mr. Setlur also contended that the right cf the defendant to 
claim cancellation of the bond on the ground of fraud being 
barred, he could not as a defendant plead fraud as a defence to 
any claim on the bond He relied upon the decision of Tyabji, J., 
reported in Mahomed v. UzeJciel ^ . We are, however, bound by a 
contrary decision in Bangmth v, Govind^^K 
The fact that the defendant was, owing to the bar of limitation 
only, denied the specific relief of cancellation claimed in Suit 
No. 412 of 1898 cannot prevent him from raising defences on the 
merits as a defendant in this suit. 


v. The decree, iiinsfc;be set aside and the, case remanded' for trial 
on the issues 4/5: and 6 raised by the Subordinate Judge. And 
by the agTeement of the parties further evidence may be recorded^ 
if forthcoming, on the question as to when the plaintiff attained 
majority* , 

Decree uversecL Case remandccl* 

.,,E. R/ 
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Before Sir Lawrence Jenkins^ JL.G.LLJ.s G kief Justice, and Mr, Justice Astoih 

THE SURAT CITY, MUNICIPALITY (osiq-ifal Dipendant 1), Aepel*- 
LAOT, t;. CHUNILAL MANEKLAL GHANBI (0EiGii;rAL Plaintife), 
KESPONDENTr^ 

District Municipal Act (Bom, Act III of 1901)--Dutrict Municipal 
Election Mules, Buie IS^^^'^’^Phmtijf candidate for election as Councillor — 
Plaintiff ’s name not published in the list of candidates — BeGeiving Officer — 
Suit against Municipality ^Declaration — Injunction, 

The plaintiff offered himself as a candidate to be elected a Councillor in tlie 
Altinicipal elections, bnt Ms name was not included in the list of candidates 


^ Appeal No. 20 of 1905 against an order of remand. 

U) District Municipal Election Rales, Rule 13 (see Jamietram and ChlmanlaPs 
Bombay Acts and Regulations, Volume II, xoage 595). 

13, (1) Every person who desires or is willing to become a candidate for a 

Municipal Oommissionership must be nominated in writing for this purpose by two 
l)ersons entitled to vote at the election for such Municipal Commissionersliip, and tba 
nomination paper must boar an endorsement signed by the nominee signifying his 
willingness to serve, if he should be elected, and be delivered to the officer appointed 
by the Collector for this purpose, at least seven days before [the date fixed for the 
election. 

(2) The said officer shall, if any nomination paper is prepared and delivered to him 
in accordance v,rith sub-section (1), and if the nominators establish to his satisfaction 
that they are entitled to vote at the election and that the nominee is q^ualified as a 
candidate, include the nominee’s name in a list of candidates which shall be prepared 
under his signature and posted up at the Municipal Office, or, in the case of a new 
Municipality, at the Village Ohavdi or such other place as the Collector appoints for 
this purpose, and at the place at which the election is to be held and in other 
conspicuous places, at least five days before the date fiied for the election. 

(3) When, in a Municipal .District, which has been sub •divided for electoral 
purpf .es into wards, elections are to be held at or about the same time in two or 
more wards, one and the same person may be nominated for election in all or in any 
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publisliod by tbe Receiving Officer appointed bytlie Colioctcr andcr Rnlo 13 of 
tbe Risirict Municipal Election Rules. The plainti-S tiiereiipon brought a suit 
against tbe Miuiicipaiity for a declaration tliat be was entitled to be elected 
a Councillor at tbe elections and for an injunction restraining tbe Municipality 
from bolding tbe elections iritbout accepting bim as a candidate and witboiit 
receiving tbe votes of bis voters. 

Tbo first Court rejected tbe plaint on tbe ground that it disclosed no cause of 
action. On appeal by tbe plaintiJ^ tbe Judge reversed tbe order and remanded 
tbe proceedings for decision of tbe suit according to law. 

On appeal by tbe Municipality, 

Eeld, reversing tbe order of remand, that tbe suit for a declaration against 
tli 0 Municipality could not lie because tbe Municipality neither denied nor 
was interested to deny tbe character or right which the plaintiff sought to 
establish. It was tbe officer mentioned in Rule 13 of tbo District Municipal 
Election Rules that w^as concerned with that guestion and over bim tbe Muni- 
cipality bad no control. 

Tbe claim for an injunction could not be sustained against tbe Municipality 
when it bad done no wrong and bad proposed to jn’oceed in accordance with tbe 
District Municipal Act (Rom. Act HI of 1901,) and tbe Rules so far as they 
relate to it. "V 



Appeal against the order of remand passed by H. L, 

District Judge of Surat, reversing the order of J. E. Modi, First 
Class Subordinate Judge, rejecting a plaint* 

At the time of the election of Councillors for the Surat City 
Municipality, the plaintiff offered himself as one of the candi- 
dates, but his name as such candidate was not included in the 
list of candidates published by the Receiving Officer aj^pointed 
by the Collector under Rule 13 of the District Municipal Elec- 
tion Rules. The plaintiff thereupon brought a suit against the 
Afunicipality for (a) a declaration that he was entitled to stand 
as a candidate and to be elected a Councillor and (^) an injunc- 
tion restraining the Municipality from holding the elections 
without accepting the plaintiff as a candidate and without 
receiving the votes of his voters. 

The Subordinate Judge rejected the plaint, holding that it 
disclosed no cause of action against the defendant Municipality. 

On appeal by the plaintiff the Judge, relying on Sai/mpai Singh 
V* AMul Gaffnf CR and Mogets v. Magmidto reversed the 

: 0) (1896)21 Cal, 107* 
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order and remandecl the proceo^^ order that the plaint 

might be admitted and the suit proceeded with according to law. 

Against the said order of remand the defendant appealed. 

IL G, Coyaji for the appellant (defendant) :‘^The Judge in 
appeal has taken a wrong view of the law. The Subordinate 
Judge was right in holding that the plaint did not disclose any 
cause of action against the Municipality. Up to the time of the 
presentation of the plaint the Municipality had not done any act 
for which a suit could lie at the instance of the plaintiff. What* 
ever was done was done by the oflScer appointed by the Collecfcor 
to receive the nomination papers under Rule 12 of the Surat 
Municipal Election Rules. According to Rule if the nomina- 
tors satisfy the Receiving Officer that they are entitled to vote, 
and that the proposed candidate is qualified, the officer shall in- 
clude the name of the candidate in the list of candidates to be 
published. If the officer commits an error and omits to include 
in the list the name of a candidate^ a suit may lie against him 
but not against the Municipality, because the Municipality has no 
discretion or power in the matter. The Municipality cannot 
accept any candidate whose name is not included in the list 
published by the Receiving Officer. It has^ merely to arrange for 
conducting the election work. 

The case of Salhapai Singh v. Alchcl Oaffur^^ referred to by the 
Judge is not in point* It was a suit brought by one candidate 
against rival candidates after the election was held and set aside. 
Further, the Bengal Amendment Act expressly reserves the juris- 
diction of Civil Courts. 

The present suit is premature* The plaintiff* ought to have 
waited till the election took place and then he might have ' 
questioned the validity of the election by applying to the District 
Judge under section 22 clause (1) of the District Municipal Act 
There being a special remedy provided for by the Act, the 
present suit for a declaration and an injunction against Munici- 
pality cannot lie. Bogers v. Uajendro is also not in point 

Jy. A. Bhdh (with A. MeUa and iV* AT. Smarth) for the 
respondent (plaintiff) ; — The plaint does disclose a cause of 
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action and tbe order of the. Judge is correct# 'Under section 12 
o£ the District' Municipal Act the plaintiff is qualified'to stand as 
a candidate at the byc*^election to be held under section 18 .to 
fill up the vacancy caused by the plaintifi^s being disabled tinder 
paragraph 2 of section 15 of the Act, Disability is quite a 
different thing from disqualification# The Receiving Officer 
appointed by the Collector under Rule 12 of the Surat Municipal 
Election Rules ought to have included the plaintifFs name in the 
list of candidates. On the ISth August 1904 the Receiving 
Officer returned the nomination papers to the plaintiff, who on 
the same day filed a suit against the officer for a declaration as 
to his qualification and for an injunction restraining him from 
publishing the list of candidates without including the plaintiff's 
name in it. The Subordinate Judge refused to grant the intenm 
injunction. On the 18th August the Receiving Officer published 
the list of candidates without including the plaintiff^s name in it. 
Hence the present suit against*the Municipality was filed on the 
19th August 1904, 

The duty of holding the election is cast by the District Muni- 
cipal Act upon the Municipality. It cannot escape liability by 
saying that it is not responsible for any error committed at an 
early stage by the officer appointed by the Collector to receive 
the nomination papers. We submit that the process of election 
from beginning to end should be treated as one whole transaction. 
After a certain stage: the Municipality has to see that the election 
is carried through. Though it may not be responsible for what 
the officer might do, still the effect of the election being carried 
out will be the denial of a legal right to the plaintiff*. The 
Municipality may not have directly denied the plaintiff^s right, ,? 
but by proceeding with the election it does an act the effect of 
which is to deny the plaintiflPs right, and thus in effect denies 
and becomes interested in denying the plaintiffs right. To treat 
the different stages in the election as entirely disconnected would 
be to ignore the scheme of the Election Rules and to leave the 
plaintiff without a remedy for a wrong : Mo^rs v. Rajeniro 
The Judge has rightly held that no Court of equity 


' ¥OE;xxm^^ ; : :: v::bom^ ,, 

equanimity* ' Under the Engiish 
Statiites; there is , express provision as regards the remedy when 
the light of any person to stand as a candidate is denied, 'see 35 
: "and 36, Vici, ch« 60, section 12 j 38 and 39 Viet., ch, 40^ section 3; 
45 and 46 Yict.^ eh. 60, section 87 and Sch, HI, Part II, cl. 14. 
The Bombay District Municipal Act makes no such provision, 
therefore, the ordinary remedy by a suit under section 11 of the 
Civil Procedure Code ought to be open to the plaintiff against 
all those who were concerned in carrying out the election. 

Under section 42 of the Specific Belief Act such a suit would 
lie. The plaintiff is entitled to a legal character and he can 
institute a suit to establish his status : SahJiapat Singh v. Abdul 
No doubt the Bengal Amendment Act of 1894 
expressly reserves the jurisdiction of Civil Courts, but in the 
case referred to the election was held under the old Act before 
the Amendment Act was introduced, still it was held that the 
suit was maintainable in a Civil Court. 

It was argued that a remedy is open to the plaintiff under 
section 22 of the Bombay District Municipal Act, therefore, the 
present suit cannot lie. We contend that the section does not 
afford any remedy. Under clause 5 of that section an election 
cannot be set aside for any error, irregularity or informality. So 
even if the plaintiff had applied to the District Judge under 
clause (1) of section 22 and had questioned the validity of the 
election on the ground that his name was wrongfully omitted 
from the list of candidates, still the plaintiff would not have got 
adequate relief because it is doubtful whether the Judge could, 
under clause (5) of the section, set aside the election on the 
ground that the Receiving Officer wrongly omitted the plaintiff’s 
name from the list of candidates. Therefore the only way for 
the plaintiff to get relief was by a suit in a Civil Court. No 
doubt it is discretionary with the Court to give the declaration 
and injunction, but when there is no other remedy, a Court of 
equity ■ will always give relief . , 

45 of the Specific, Relief- Act tke High .Courts 
have, within the limits .ol- their;, 'origmaljuri^^ to 
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make m order requiring any specific act to be done : or forborne 
by a corporation when there' is no other specific and adequate 
legal remedy. Under section 42 of the Act the Mofussil Courts 
have the power to give- relief ■ similar to that provided by 
:Seetion 45. ' 

Co^aji was not called upon to give a reply. 

Jenkins^ C. J* The suit admittedly is now to be treated as 
one only against the Municipality. It seeks a declaration and 
an injunction. 

A declaration can only be sought in a suit against any person 
denying or interested to deny the title of the plaintiff to a 
particular character or right. 

But the Municipality neither denies nor is interested to deny 
the character or right which the plaintiff seeks to establish. It 
is the officer mentioned in Rule 13 that is concerned with that 
question^ and over him the Municipality has no controk There- 
fore the suit for a declaration fails. 

The claim for an injunction too cannot be sustained. The 
Municipality has done no wrong and is threatening to do no 
wrong ; it only proposes to proceed in accordance with the Act 
and the Rules so far as they relate to it. Therefore no ground 
is established for an injunction. 

And as a declaration and an injunction are the only reliefs 
sought against the Municipality^ and as the ground for each 
of those reliefs £aiL% it is clear that the Judge of the first 
Court rightly held that the plaintiff’s suit disclosed no cause of 
action. We are therefore of opinion that the order of the 
District Judge should be set aside and the decree of the first f 
Court restored with cost throughout. 


Order set rmde^ 
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APPELLATE CIVIL. 


Before Sir Bmot'cnce Jenkins^ K.Q.LE*, Chief Justice^ cind 
M.T. tTustioe Aston, 

: ; PATIL, Applicakt, y. KUSHABA bis ■ 

BAMJI P2ITIL, Opponent,^ 

Ilcwilatdars Courts Act {Bom, Act III of IS'ZG), section 17f — Possessory 
Suit — Decision— Duty of the Mamlatdar to order Yillage Officers to gwe effect 
to Ms order — Dutg absolute and unqualifed — Limitation Act {XV of 1877) 
not afffiicahle. 

Where a Mamlatdar’s decision awards possession, section 17 o£ the Mamlat- 
dars Courts Act (Bom. Act III of 1876) imposes on him the duty to issue an 
order to the village officers to give effect thereto. The duty is in no sense 
conditional on an application being made to the Mamlatdar for the purpose ; it 
is absolute and unqualified. 

Where such imperative duty is imposed upon a Court, then the Limitation 
Act (XV of 1877) has no application. 

Kylasa Goundan v. Earnascmi AyyarfD) Vithcil Jamrdan v. Vithojircm 
FutlaiiravC^') f Ishwardas Jagjivandas v. Dosibai(^h and Devidas Jagjivan 
Y. Pirjada followed. 

Application under the extraordinary jurisdiction (section 622 
of the Civil Procedure Code, Act XIY of 1882) of the High 
Court against the order of Pv^ao Saheb S, A. Palshikar, Mamlatdar 
of Klied in the Poona District, giving effect to a decision in a 
possessory suit. 

One Kushaba bin B^ainji Path filed a possessory suit, No, 99 
of 1900, against Babaji bin Khundoji Patil in the Court of the 

'5^' Application No. 291 o£ 1905 under the extraordinary Jurisdiction, 
t Section 17 of the Mamlatdars Courts Act (Bom. Act III of 1S76)» 

17 . If the Mamlatdar’s decision be for awarding or restoring a use, 

he shall issue an order to the village officers to give effect thereto. 

If it be for granting an injunction, he shall cause the same to ba prepared in the 
form of Schedule 0, and shall deliver or tender the same then and there to the 
defendant, if he be present, and if he be not present, shall send it to the village 
officers to be served upon him. 

When the Mamlatdar awards costs, such costs, together with the costs of exocutioii, 
shall be recovered from the party in person, and in the event of non-paymentj by the 
attachment and sale of his property. 

(1) (ISSl) 1 Mad. 173. 0} (1882) 7 Bom. 316. 
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Mamlatdar of Khed in the Poona District and the Mamlatdar 
allowed the claim on the 31st May 1900. After the said decision 
Knshaba took no further steps with respect to it till the 1st 
September 1905, when he applied to the Mamlatdar to carry it 
out, and the Mamlatdar, without giving notice to Babaji of the 
said application, passed an order on the 22nd September 1905 
directing that the possession of the land to which his decision 
related be given to Kushaba and an acknowledgment in respect 
of the same be taken from him. Till the date of the said order 
the lands continued in the possession of Babaji, and he being 
deprived of it under the said order, preferred an application under 
the extraordinary jurisdiction of the High Court (section 622 of 
the Civil Procedure Code, Act XIV of 1882) urging that the 
Mamlatdar had no jurisdiction to entertain Kushaba’s application 
for an order giving effect to his decision after the lapse of more 
than five years from its date, that the Mamlatdar acted with 
material irregularity in giving no notice of the intended 
execution and that he ought to have referred Kushaba to a Civil 
Court for redress. A rule nisi was issued requiring Kushaba to 
show cause why the order of the Mamlatdar should not be set 
aside. 

Amni G. 'Desai appeared for the applicant in support of tho 
role ; — It is not disputed that the proceedings to execute the 
Mamlatdar’s original order were commenced more than three 
years after its date. Therefore under Article 179 of the Limita- 
tion Act the execution was clearly time-barred. It is true that 
there is no specific provision in the Mainlatdars’ Act prescrib- 
ing a period ' within which the Mamlatdar ’s order should be 
executed, but the general frame of the Actclearly shows that the ' 
Legislature intended thereby to give speedy relief in eases nioa- 
tioned in section 4 of the Act. It is, therefore, [ilain that 
proceedings in execution should not be delayed. Otlicrudso the 
successful party will sleep over - his rights, allow the other party 
to remain in possession and thereby induce him to spend large 
sums of money in the improvement of the property, and then all 
of a sudden, after the lapse of a very long period, apply to the 
Mamlatdar to execute his order. Such a state of affairs will 
lead to disastrous consequences in every possible way. The 
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Mamlatclar^s order ' being not 'executed, -a man may acquire, title 
to land 'by : adverse possession and yet his title would be o£ no 
avail because the Mamktdar can execute his order at any' time® 
It cannot be said that the Legislature ever meant to endow the 
Mamlatdar with unlimited powers of execution and set at nought 
settled rights between parties. As the Mamlatdars* Act is 
; intended to give speedy relief^ 'it follows that the Mamlatdark 
orders should be speedily executed or at least within three years 
at the latest. The provisions of the Civil Procedure Code are 
not applicable to the Mamlatdar s Courts Kasam Saheh v* Ma- 
ShcmJcar Bamlal x. MartandfaB^'^^ Gmi^adram Jehhai v. 
MmiMcd IlanhJiai^^^ EaJcJma v. Tulaji^^\ but we submit that a 
distinction should be drawn between questions of procedure and 
questions of limitation. Questions of procedure protract litiga- 
tion and thereby cause delay. Such questions are not consistent 
with the scope of the M'amlatdars^ Act. But such is not the case 
with questions of limitation. There is no decision which 
emphatically lays clown that the Mamlatdars’ Courts are not 
governed by the provisions of the Limitation Act. On the other 
hand^ there is a dictum in Navalchand Nevtcliand v. Amioliand 
TcdaJccIia)uW\ which shov/s that section 14 and Article 179 of the 
Limitation^ Act would apply to proceedings in execution under the 
Mamlatdar Act, 

F, G,'Ajiuh/a appeared for the opponent to show cause The 
MamlatclaiV Act being a special enactment^ it has its owm pro- 
cedure, its own limitation of six months under section 4 and its 
own mode of executing decrees under section 17, There is no 
.fixed period of ' limitation ^ foiv 'the "execution of .the.Mamlatdark 
order, therefore, the general provisions of the Limitation Act 
cannot be held applicable to a, special enactment like the .Mamlat-',;: 
clars^ Act., ^ Further, Article 47 ' of - the Limitation : Act ' provides; 
-the 'period during v/hicli a party aggnd.eved;''by -.the: Mam'latdai'^s- - 
-decision can brin-g ,a regular suit to 'set 'aside that decision'; 'oThis; 
shows that the framers of the Limitation Act had/ when they 
framed that Act, in view the Mamlatdars’ Act. Therefore, if 

: (1) (1888) > v ^ ; h (3) (1892) ;17 Bom. 645. • f 

: ; (3);(l889^ - • (4) <1894) 19 Bom.'675. 

(-1) (1893) 18 Bom. 784. 
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they wanted to lay down any period for tbe execution of the 
Mamlatdar’s order, they would have easily done that under 
Article 179 of the Limitation Act or by inserting a provision to 
that effect in the Mamlatdars^ Act, Section 17 of the Mamlat- 
dars’ Act, which provides for execution, contains the words 
order or ‘^decision,'"’ while Article 179 of the Limitation Act 
contains the word “decree”. This distinction in the terms goes 
to show that the Limitation Act applies to decrees passed under 
the Civil Procedure Code ; Golam Qaffar Mandal v, Goljan, 

It has been held that the provisions of the Civil Procedure 
Code are not applicable to Courts constituted under the Mamlat- 
dars’ Act, but it has been also held that the law of limitation is 
the law of procedure : Her Higlinem Buehmahoye v, Lulloolhoy 
Mottiehnn.dF^. Therefore the law of limitation cannot appy to 
proceedings held rmder the Mamlatdars’ Act. 

Where an imperative duty is cast upon a Court to do a cer- 
tain thing, it is not necessary to a party to apply to the Court to 
do that thing. If any such application be made, it merely 
reminds the Court of its duty and the statute of limitation has 
no application : Kylam Goundan v. Bamasami Ayymi^^'^, YUlial 
Jamrdan v. fithojirav Bevidas Jagjivati v. Pirjada 

Begarii^’\ Bai Manehhai v. Islmardas Jagjivandas v. 

I)osihai^’’\ Dario v. KesJto SMvapa v. SMvpanc/i linga]}a!Y>, 

Kahi V. Pnran Cltand v. Boy Badha Kishen^^'^\ and 

Dwarha Nath Misser v. Barincla Nath Misser^'^K 
Where the Cour-t fails to do its duty, no party should suffer 
for the Court's default : Bhagwanlal v. ChJMlilbkaiO-^\ 

If tbe Mamlatdar has committed an error in executing his 
order, it is an error of law and it cannot be interfered with under 
section 622 of the Civil Procedure Code : Hari BUhaji v. Naro 
Fishvamfh^-'^b 

The remarks in Namlchand v. Amiohand^^^'^ ate mere oHier dicta. 

0) (1897) 25 CaL 109. (8) (1887) 9 All. 864. 

(2) (1861-52) 5 Jloo. I. A. 234. (9) (1883) 11 Bom. 284. 

(3) (1881) 4 Mad. 172. (lo) (1S93) 21 Cal. 259. 

(-1) (1SS2) 6 Bom. 583. (U) (1891) 19 Cal. 132. 

(3) {lS£4i S B)m. £7’. W ( 1395 ) 22 Cal. 425. 

(6) (If 81; 7 Brm. 213, , ' (13) (1896) P. J., p. 600. 

U) (1S82) 7 I’om.Sie. P4) (18S5) 9 Pom. 432, 

(18) (1893) 18 Bom. 734 
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Besai^ in reply : — The word decree'’^ is not foreign to the 
Mamlatdars' Act;, see section 15. Therefore it , cannot be said 
that the Mamlafcdar’s order is not a decree within the meaning 
of Article 179 of the Limitation Act. 

The provisions of the Civil Procedure Code are held to be in« 
applicable to the Mamlatdars^ Court simply because the machin- 
ery of the Code is cumbrous and causes delay^ yet under the 
Mamlatdars* Act minors are allowed to sue by next friends and 
be sued by guardians acl litem : Battatraya Keshav v. JFaman 
Govmd^^\ SJiidapa v. WafdnhacJiarya^'^K There is no provision 
in the Mamlatdars’ Act with respect! to minors^ see also Gov- 
ernment Ptesolution No. 5272 of the 4th August ISOl^ where 
Article 179 of the Limitation Act is held applicable. 

The pidnciple laid down in Bai ManeJcbai v. Manehji^^'^ that 
Article 178 of the Limitation Act applies only to applications 
under the Civil Procedure Code is too broad. Applications 
under section 89 of the Transfer of Property Act are held to be 
governed by Article 1 78 or 179 of the Limitation Act^ Chmmi 
Lai V. Harmm Dad^\ Bhagaivau v. 

The ruling in Kylasa Gomdan v. Eamasami and others 

that follow it can have no application to the Mamlatdars’ Act. In 
those cases there was a determination of substantive rights of 
parties irrespective of the delay caused in administering justice, 
Mamlafcdars^ Act does not purport to settle disputes about titles^, 
but its object is to protect possession and cultivation. Despatch 
is therefore to be secured before justice. The party aggrieved 
by the Mamlatdar^s order can seek redress in Civil Court, subject 
to the limitation laid dowm in Article 47 of the Limitation Act 
or section 21 of the MamlatdaiV Act. 

It may not be incumbent on a party to apply for execution^ but 
the usual practice is to do so : TuTcaram v. Satvaji^^'^K 

Even if Article 178 or 179 of the Limitation Act be held not 
applicable, still the delay in the execution of the Mamlatdar^s 
order should not novr operate to our prejudice. 

#: ■(1898:.. '20 111.S02* ; : 

(3) (1896) P, J., p. (5) (1899) 23 Bom* 644. 

m (IB80) 7 Bom. 213. (6) (1881) 4 Mad. 172. 
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■ Vla.m' 179 of the Limitation Act applicable to an 

;.,:.application under 'section' 89 of tbe Transfer of. Property. Act; it 
' ■Wa.s observed m Jjal y* S^fuciM that if it be held 

that there was no limitation to an application under that section, 
the decree*holder might postpone without loss of any rights liis 
application for fifty years after the date when he obtained his 
decree under section 88 of the Act, as there would be nothing 
in the Limitation Act to bar his application. The Calcutta 
High Court, though it held in Tilmic Singh v. Fanoiein Fro- 
shacP'^^ that an application under section 89 of the Transfer of 
Property Act is not governed by Article 178 of the Limitation 
Act, remarked that in dealing with such application the Court 
may be guided by considerations as to whether any delay on 
the part of the mortgagee has not been unreasonable so as to 
bring it within the rules applied in such cases by Courts of 
equity. See dso F hag, nvan v, The ruling in Naval- 

eJiand v. Amichanc0 fortifies our contention that the provisions 
of the Limitation Act should be made applicable to execution 
proceedings under the Mamlatdars’ Act, 

The Court can interfere under section 622 of the Civil Proce- 
dure Code* The question of limitation is a question of jurisdic- 
tion. The Mamlatdar had no jurisdiction to execute his order 
after it became time-barred : Kailash Chandra Ealdar v. Bmouath 
Faraminie^^\ Mar Prasad v. Jafar AU^^K 

JEX..KIXS, 0. J« Where a Mamlatdar^s decision, as in this case, ■ 
awards possession, section 17 of the Mamiatclars^ ' Courts Act v: 
imposes on him the duty to issue an order to the village officers 
to give effect thereto. That duty is in no sense conditional on 
an application being made to the Mamlatdar for the purpose ; it 
is absolute and iinqueilified. 

If it be brought to the notice of the Mamlatdar that the duty 
thus imposed upon him has not been carried out, that is not an 
application without which the Mamlatdar could not act ; it is 
merely a means of apprizing the Mamlatdar of the omission on 
the part of himself or his officers. 

(I) (1898) 20 All. 302 


(4) (ISOS) 18 Bom. 734, 




BOMBAY SEEIES.. 


42.1 


Now there is a long line olmthovitieB-iii lnim^ 'e. 

Gomidau v„ Ramasami Tithal Jmiafdmi v« Viilwjirav 

P‘uUajirad^\ Ishoa'Tdas Jagjivandas v. Bosihai^^^ and Devidas 
Jagjivmi v. PirjaJa Begam^^\ whereby it is established that 
where an imperative duty of the character we have described iS: 
imposed upon a Courts then the Limitation Act has no applica- 
tion*', 

la the light of these authorities no case is made for our inter- 
ference. We must accordingly discharge the rule with costs. 

G; B. la Rule disohargefL 


ORIGINAL CRIMINAL. 


Before Mr, Justice Battg* 

■ EMPEEOR, V. BHASKAK BALWANT BHOPATKAR^JC^ 

C)‘ mined Brocedtcre Code (Act V of 189S), section 292 -'Act Rt of 1882, 
B jettons 239, 292 — Adducing evidence-^ JDooumenfs put in dtering cross* 
CnCamlnatioii hg the accu>sed of icitnesses for the Grown — Right of refly* 

Daring tliG cross -e>:ainmatioii of a witness for tlie CrosYH certain documents 
\vere put in evidence by Connsel for the accused which were nob part of the 
record sent up to the Court by the Committing Magistrate. No witnesses 
were called for tlio defence. Tlio Crown claimed the right of reply. 

Held, that as the dociimeiits put in during* the cross-examination of a 
witness for the Crown ^Ye^o tendered and relied upon by the defence as distinct 
from the evidence actually tendered by the prosecution and submitted for 
cross -examlnati on j they must be regarded as evidence adduced by the aceusod, 
and ill at therefore the Crown had the right of reply. 

;.Oabe tried be'fore Batty^ J.j aud .a^Bpeckl:' jury. The. 

. who ,W' as. the editor, and, publisher’ of a Marathi,;m6Wspaper^.c,allecJ 
the^ ^ Bhala/bwas char^^ under ,, section 124-A of the Indian 
Penal Code^ in connection with the publication in his newspaper 
of an ai'ticle entitled ;>^ ,A D in Hell/' with attempting to 
■■bring'., the ■ .■Government into . .hatred' : or .: contempt, ; and with ■:::: 

^.,:;*®^,Case.,Ko,h;5,.,Birsfc:'■■'C^imiual';&ssion ■" '■■ 

(3) (18S2) 6 Bom. 5S6*. (4) ,(1884) 8 Bom, BTt 
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attempting to excite feelings of disaffection against the Govem- 
ment established by law in British India. During the cross- 
examination of a witness for the Crown Counsel on behalf of 
the accused put in certain articles from the “ Bhala ” as evidence 
in the case. The articles in question had not been previously 
tendered by the prosecution^ nor did they form part of the 
record sent up to the High Court by the Committing Magistrate. 
The case for the prosecution having been closed, Counsel for the 
accused stated he did not intend to call any witnesses. Counsel 
for the Crown thereupon claimed the right of reply. 

Raihes, Acting Advocate-General, with him Lowndes and 
Weldon, for the prosecution. 

We claim a right of reply under section 292 of the Code of 
Criminal Procedure (Act V of 1898) . The former Code (Act X of 
1882) provided that if the accused stated that he meant to adduce 
evidence, the prosecution should be entitled to reply, and the 
different High Courts took different views of the effect of sections 
289 and 292 of the former Code : Queen-Empress v. KrisJiuaji''^'> 
dissented from in Queen-Empress v. Q. W. Eayfield'^'^^ Queen- 
Empress v. Mos^^\ Queen-Empress v. Tenhatapathi^^'^ , The only 
reported ease under the new Criminal Procedure Code is Emperor 
V. Bteioari^^K From this case it appears that the view we are 
contending for is now adopted by the Calcutta High Court ; see 
Mr. Justice Geidt's judgment. The right of reply is frequently 
waived by the Crown where the evidence adduced by the accused 
does not seriously affect the question and where the Crown is not 
at a disadvantage in summing up the case. Here the case at 
the close of the evidence stands where it stood when we opened 
our case. We have very little more idea of the line of defence 
to be adopted by Counsel for the accused than we had at the 
commencement, and as the defence I’ely on the articles put in 
during the cross-examination of our witness, we submit we are 
entitled to hear what the other side have to say with regard to 
them before we put our case to the jury. 

Eamr with Qadgil for the accused. 

(1) (1890) 14 Bom. 436, (3) <1393) 16 All. 88. 

(S) (1892) 14 All. 212. (4) ( 1333 ) n Mad, 339, 

(6) (1904) 31 Cal. 1060. 
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. ,;::VTHe;'acOT^^ lost the. right .of -reply* Ie spite .'of, 

repeated attempts to snatch that privilege... from the accused the.-^ 
Bombay. Court has constantly ruled against such attempts. We ' 
are not aware of a single case before the High Court Sessions; 
in which the accused person, having put in documentary evidence 
in the course of the cross-examination of the Crown's witnesses^ 
has forfeited his right of reply. 

The authorities are conclusiv'e as far as Bombay and Calcutta 
are concerned. Section 292 in the amended Code makes the 
law and procedure more favourable to the accused than the 
corresponding section in the Code of 1882. Section 289 does not 
differ in the two Codes. 

As to section 292 there is a difference. In the former Code 
the Court calls upon the accused to say whether he wishes to 
call any evidence^ and if he said he intended to adduce evidence 
the prosecution got the right of reply. Under the present jOode 
the prosecution does not get that right unless the accused does 
as a matter of fact adduce evidence. 

The meaning of the word adduce here is Are you going 
to call any witnesses ? or ‘‘'Are you going to put in any docu« 
mentary evidence which you have not been able to put in during 
the case for the prosecution ? " It seems to take it for granted 
that what has taken place before is not adducing evidence ; 
IIiirT'^ OJmrn Chuclieflntty v. The 

[BattY; J. — Everything turns on the word ‘‘Adduce 
Damr : — Mere formally putting on the record an exhibit in. 
cross-examination is not adducing evidence. It is a distinction 
which has been the matter of judicial consideration. 

Adducing evidence means leading evidence. We could lead 
evidence independently of the prosecution. - The present is not 
evidence which we adduce. ;, V ^ • V v 

We are not taking the prosecution by surprise. We put 
these articles in for the purpose of showing that the accused is 
no disloyal or disaffected subject of. the Crown, but that he has 
been an impartial critic of Government. Queen-Emprees v. 
Krishnaji^-^ is in our favour, and that ruling has been followed 
in every case as far as vre know in these Courts. 

<1) (ISSB) 10 Cal. 140, m (1890) 14 Bom. 4S6. 
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: As far ag reported cases are concerned we can remember no 
oasein the Bombay High Court where the prosecution have 
been given the right to reply when documents only have been 
put in by the defence. 

It has been laid down that when during the cross-examination 
of witnesses for the prosecution certain documents were put in 
on behalf of the accused this did not entitle the prosecution to 
the right of reply. That procedure has been followed in this 
case. The legislature does not intend by the word " Adduce 
to include documents merely put in. It is not substantial 
evidence and the Crown is not entitled to a reply unless we give 
substantial evidence. 

The section means that evidence has to be adduced on 
behalf of the accused with a view to shatter the evidence given 
by the prosecution witnesses. 

Raihs in reply. 

In this matter one must be guided by the Code and we submit 
that by the Code we have the right to reply. Compare the new 
with the old section. Under the old section the test was whether 
the accused when asked said that he was going to adduce evi- 
dence. Under the now section it says : “ If the accused adduces 
any evidence.^' That very significant word “ any ” has been 
introduced into the new Code. Can it be said that putting in 
documents is not adducing “ any ” evidence ? The legislature has 
done its best to make the matter clear by putting in that word. 
If merely a formal document were put in that would not take 
from the accused the right of repl}'. When a substantial mass 
of documents is put in which have not been read to the jury, it 
amounts, we submit, to adducing evidence. The only reported 
ease bears put our contention. 

Battv, J. The original provision of the legislature was to 
make the right of reply dependent, not upon the actual adducing 
of evidence, but upon the accused's statement that he intended 
to adduce evidence. The ruling in Hwr-y Churn Clmeherhitly v. 
The Bnipress'^^ with reference to that provision laid down the 
principle, that both sides should have the opportunity of com- 
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mentingvupon tlie/:evideiiee the other, so .that no additional 
advantage should be given to either. I think that unless the 
phrase adduces any evidence applies to and includes the pro- 
duction and recording of documentary evidence which the defence 
placevS: before the Court, it has no definite ineaning at all. And 
evidence, therefore, which has been put in or is tendered and 
relied upon by the defence as distinct from the evidence actually 
tendered by the prosecution and submitted for cross-examination, 
must be regarded as evidence adduced by the accused. I think 
therefore that the amended section is intended to give a right 
of reply whenever at any stage, evidence is recorded for the 
defence which is not part of that adduced for the prosecution. 
The section, makes the right of reply dependent upon the 
fact of evidence having been adduced. Earlier decisions relate 
only to a state of law which made the right of reply dependent 
on accused's statement as to his intenticn to adduce evidence, 
and those decisions have now no application. To adduce evi- 
dence is to lead evidence, and while the 'legislature recognized 
it as a hardship that the accused should be deprived of a right 
of reply by merely stating that it was intended to adduce 
evidence which eventually was not adduced at all, it clearly 
expressed its intention to give the prosecution the right of reply 
whenever evidence has actually been put in for the defence, 
which was not led by the prosecution. The words of the present 
section suggest that the legislature approved and adopted the 
principle laid down in I. L. R, 10 Calcutta^^^, that each side 
should have an opportunity of commenting upon the evidence 
of the other side. I therefore hold that the Crown has in this 
case the right of reply. 
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APPELLATE CIVIL., ' 

Before Bir Laurence JenhinSi K,QXE,y Chief JtcsUce, and Mr. Justice 

Beaman, 

ABAJI ANNAJI (obiotal Dependant), Appellant, u , L AXMAN bin 

: TUI^^ AND OTHERS (ORIGINAL PlAINTIPFS), RESPONDENTS/^^ 

Indian Evidence Act (A of 187$) ^ sectio7i 9$ — JBedempiion Suit — Bale out and 

out — Construction— Evidence of intention — Admissibility— I) eMIian Agrl'- 

ctdturists^ 'Relief Act (ZF/J ofX879), 

Plaintiffs, -wlio were agricnltnrists, broiiglit a snit to redeem and tlie defendant 
contended that tbe transaction in snit was a sale out and out and not a 
rnoTtga ge. Ibe lower Conrts held that the transaction was a mortgage and 
allowed redemption. 

on second appeal by the defendant, that evidence of intention cannot be 
given for the purpose merely of construing a document which purported to be a 
sale cut and out and not a mortgage ; section 92 of the Indian Evidence JLct 
(I of 18'72), subject to the proviso therein contained, forbids evidence to be given 
of any oral agreement or statement for the purpose of contradicting, varying, 
adding to or subtracting from the terms of any contract, grant or other 
disposition property the terms of which have been reduced to writing as 
mentioned in that section. 

While there are restrictions on the adiniBsibility of oral evidence, section 02 
in its first proviso recognizes that facts may be proved by oral evidence which 
would invalidate a document or entitle any person to any decree or order relating 
thereto* And where one party induces the other to contract on the faith of 
rei)rosentations made to him, any one of which is untrue, the whole contract is 
in a Oouit of Equity considered as having been obtained fraudulently. 

Secoki) appeal from the decision of D. G. Gharpiire, First 
Class Subordinate Judge of Poona, confirming the decree of T* 
N. Sanjaoa, Subordinate Judge of HavelL 

The plaintiffs, who were agriculturists, sued for an account 
and redemption of the land in suit upon payment to the 
defendant of the amount due, if any, by annual instalments, 
alleging that the transaction, though inform a sale, was in reality 
A ::inc)rtgage»; 

The defendant contended that the transaction in dispute was a ' 
sale out and out and that under it he entered into possession* 


^ Second itppcftl Noi S19 of 1901?^ 
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The Subordinate Judge found that the: plaintiffs had established 
'the existence of circumstances entitling them to prove that the 
transaction was a mortgage and not a sale and that they had 
proved that such was the transaction. He, therefore, decreed 
redemption directing the plaintiffs to pay to the defendant 
Rs. 750 by yearly instalments of Rs. 100. With respect to the 
real nature of the transaction, the Subordinate Judge observed 
as follows*: — 

Altliongli parol evidence 'vvill not be admitted to prove directly that 
simultaneously with the execution of a hill of sale, there was an oral agreement 
by way of defeasance, yet the Court will look to the subsequent condiwi oi ihoi 
parties, and if it clearly appears from such conduct, that the apparent vendee 
treated the transaction as one of mortgage, the Court will give effect to it as a 
mortgage and nothing more. Bahsu v. Chvinda, L L. B.. 4 Bom. 594. In this 
case, the vendee’s conduct relied upon as showing that he has treated the 
transaction as a mortgage, is Ms own admission in suit Xo. 339 of 1896. That 
was a suit for redemption by a third person. Therein also there was a sale-deed 
taken, hut there was a writing passed by the defendant acknowledging the 
mortgagor’s right to redeem. 

On appeal by the defendant the Judge confirmed the decree 
and in relation to the consideration for the transaction he made 
the following remarks : — 

As to consideration, I w^as asked to act upon the frequent instances occurring 
in the Deccan, ivhere bogus payments are made before village registrars. It is 
impossible to take such instances into consideration. Every case must be 
decided upon its own merits. 

The defendant preferred a second appeal. 

J. i?, Gliarpure for the appellant (defendant) The plaintiffs 
sued us for an account and redemption under the provisions 
of the Dekklian Agriculturists^ Relief Act. The suit was based 
upon a document which evidences a sale out and out, The sale 
was accompanied with delivery of possession and we took rent 
note in which the plaintiffs attorned to ns. Subsequently we 
took actual possession from the plaintiffs. These are sufficient 
indications that the parties intended the transaction to be an 
'j||)ibIufeehale.'^;:::;:The;:^ dn^^admittingihral^^^^ 

evidence to prove that the transaction really, a mortgage and 
not a sale* ■ They ignored the ruling of the Privy Council in ^ 
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BalUshen Das w Jf. P. Legge ^'^\ and tlie ralings of the High 
Courts in AeJmtaramaraju Y. 8ulhafaju^^\ Datioo v. Eame7midra 
Eanmant Narsinha Govind Pandtmmg and Keshavrao ^ r." 
Baga Tandn These decisions are in complete harmony with 
the principle laid down by the House of Lords in WoM Mmtem. 
Jtailwag YElasthigs (^Lord) 

The lower Courts have based their conclusion mainly on our 
admission in suit No. 339 of 1896. We contend that the 
admission is not covered by section 31 of the Evidence Act. It 
was made in a suit between us and a stranger. The present plaint- 
iffs were not parties to that suit. Therein also a deed of sale 
was taken but there was a writing passed to the defendant 
acknowledging the. mortgagor's right to redeem. We got 
possession of the land subsequent to that suit. An admission 
will be binding only when it operates as an estoppel : Mussumat 
Oodeg Koowiif v. Mmsumat Ladoo Fertaf Ghinder v. Molten* 
dronath 

3L B* Bodas for the respondents (plaintiffs) ; — The lower 
Courts have come to a correct conclusion by the light of the 
decision in Bahit Lahshmn v. Govinda and the cases following 
it. We are agriculturists, and in cases between agriculturists 
and their money-lending creditors it is always the practice 
to advance money on an understanding that the document; though 
in form a sale, should operate as a mortgage. The transaction 
in suit was rightly held to be a mortgage having regard to the 
defendant'^s admission in suit No. S39 of 1896. 

We further submit that the cases r*elied on do not apply. 
Evidence as to the conduct of parties may be gone into. The 
conduct is not to be investigated into as an oral agreement : 
Klimiar Ahduf Balman v, Ali Mahomed Ali Hossem v. 

Eamr Ali 


Cl) {1899) 82 All. 140. 

{%) (1901) 25 Mad 7. 

(S) (1905) 30 Bom. 119 J 7 Bom. L. R. 660, 
0) (1905}8Bom.L.R. 283. 

(S) (1006) 8 Bom. L. B. 287. 


(H) (190i) 28Oal 280. 


, C6> [1900] A. C* 260. 
in (1870) 13 Moo* I. A* 566, 
(8) (1889) 17 CaL 291* 
m (1880) 4 Bom. 504* 
ao) {1900} 28 Gal. 256. 
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plaintiffs 'brought the. present 
redemption suit in connection with a transaction which is a sale* 
They cannot get that relief in the present suit. They may bring 
another suit setting forth any of the circumstances mentioned in 
proviso (1) to section 92 of the Evidence Act and the evidence of 
the kind led in the present suit may be gone into in that suit* 

Jenkins^ 0. J. The plaintiffs sue for redemption asking that 
an account may he taken under the provisions of the Deccan 
Agriculturists^ Relief Act. 

Their case in the plaint is that the transaction in respect of 
¥/hich they have brought this suit is a mortgage. 

The defendant by his written statement asserts that the land 
was not mortgaged to him, but sold out and out. 

If the document evidencing the transaction bo looked at (and 
that alone), then it is clear that the transaction was, as the 
defendant states, a sale out and out. 

The lower Courts, however, have decided this suit in the 
plaintiffs’ favour holding that the transaction was a mortgage 
and not a sale. 

The defendant appeals from the decree of the lower appellate 
Court. 

For the appellant, in this Court, it is pointed out that neither 
Court has observed the principles established in the case of 
Balhulmi JDas v. W. F. and that no attention has been 

paid to the decision of the Madras High Court in Aclmtarcmarajm 
V. Snhhamju or of this High Court in Dattoo v, Ramelimiira 

It appears to us that this contention is not without foundation. 
It is clear that evidence of intention cannot be given for the 
purpose merely of construing a document such as that with 
which we are now concerned •, and section 92 of the Evidence 
Act, subject to the proviso therein contained, forbids evidence to 
be given of any oral agreement or statement for the purpose of 
contradicting, varying, adding to, or subtracting from the terms 
of any contract, grant or other disposition of property the terms 
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(3) (1905) 30 Bom. 119 : 7 Bom. L, B. 660, 
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of which have beea reduced to writing as mentioned in 

section. , , i 

We think the provisions of section 92 have not heen 

sufficiently observed by the lower Courts. 

But at the same time it would be wrong for us to reverse the 
decree of the lower appellate Court, for both the lower Courts 
seem to have erred in form rather than in substance. While 
there are the restrictions on the admissibility of oral evidence to 
which we have referred, section 92 in its first proviso recognizes 
that facts may be proved by oral evidence which would invalidate 
a document or entitle any person to any decree or order relating 
thereto. And where one party induces the other to contract on the 
faith of representations made to him, any one of which is untrue, 
the whole contract is in a Court of Equity considered as having 
been obtained fraudulently : see Fertajp Chiiider Ghose v. Iloheu- 

dranath Turhait „ 

This, we think, must have been in the mind of the Judge of 
the first Court when he raised the first issue in the form he did ; 
that issue runs as follows 

Whether the pkintifife prove the existence of cironmstaaoes entitling them 
to prove that the transaction -was a mortgage and not a sale ? 

We think, however, that the defendant is entitled to have the 
issue framed with greater particularity that he may have due 
warning of the case he has to meet. The materials before us 
do not enable us to do this with as much precision a,s we could 
wish, and the only issues we can frame are these : — 

(1) Do the plaintiffs prove any fact which would invalidate the 
document or entitling them to any decree oi older relating 
thereto ? 

(2) Are the plaintiffs entitled to any, and what, relief ? 

The investigation in the lower Courts has been inadequate] 
therefore, the parties will be at liberty to adduce further 
^evidence. , 

The return should he made in three months. 

The frequency of the complaint that agriculturists are 
entrapped into the execution of documents of sale in the belief 
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tliat tlie right to redeem still remains with them, leads ns to 
express the hope that there may be early legislation which will 
enable the Coiirtis^ at least where an agriculturist is concerned^ 
to investigate and determine the real nature of the transaction^ 
unfettered by section 92 of the Evidence Act^ and to award such 
relief as the justice of the case may require* 

Ismee Bent down, 

G. B. ,R. 


P,RIVY COUNCIL. 


BAI KESSERBAI (PLAixTiFr) 2?. HUESRAJ MOBAEJI 

Alfa AXOTHBll (DeFENDAXTS). 

[On appeal from the High Court of J udicature at Bombay.] 

B:indu Law-^Inktritance — Law of JBomlm/ School — MitOjlcsliara-^Vya^ 
'vcihara Mayuhha - Succession to StridJian—Co^widoV) — Mushand's hfother — 
Husband's brother’s son — Heed of gif construction of —Absolute or limited 
estate of inheritance— Ygmahar a Mayuhha^ chapter IV ^ section lOg 
placita 28 and 30^ construction of, 

Bj the Hindu law o£ the Bomhay School, vh.^ the Mitakshara subject to the 
doctrine to be found in tlie Yyavahara Mayuhha where the latter differs from 
it, a co-widow is entitled to succeed to the property of a woman dying without 
issue, in preference to her husband’s brother or husband’s brother’s son. 

A. deed executed by a Hindu in favour of his future wife conveyed immove™ 
able property to her, her heirs, executors, administrators and assigns ’’ on the 
condition that if she died without leaving issue of the intended marriago 
who shall succeed to a vested interest ” in the property, and without exorcising 
a powder of appointment given her by the deed, then the property shall vest 
in her legal heirs according to the Hindu law of the Bombay School.” 

Held, that she took an absolute estate of inheritance in the property. 

The true construction oiplaciizm 30 of chapter lY, section 10, of the Yja- 
valuira Mayukha, and one that brings it into harmony with the Mitakshara, 
and also reconciles it mhlijpIaGitum 28, is that it should be read distributively 
as regards the property of women married according to one of the approved forms 
and the property of those married in one of the lower forms. In the one case 
those of the heirs enumerated by Brihaspafei who are blood relations of the 
husband, namely, the husband’s sister’s son, the husband’s brother’s son, and 
the husband’s brother w^ill succeed to the woman’s property and in the other 
case the relations of the father will succeed. 

^ Fresent t Lord Davey, Sir Androw Scohle and Sir Arthur Wilson. 
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The order of succession is not indicated in the series of heirs eiiiirnercitcd l)y 
Brihaspati. The solution is to be found by reference to 28 in whicli 

the heirs are described as the nearest sapindas of the wife in the husband’s 
family^ or the nearest to her in her father’s family, as the case may be* The list 
is not exliaiistiTe, and neither a co- widow nor any other sapincia of the hns- 
haiid is excluded. The words *‘and the rest ” mean or include the other rela- 
tions of tlie husband or father. The co-widow therefore takes in lier right 
place and is a preferential heir to the hushand’s brother or hnsbaneVs bi’other’s 
son. 


Appeal from a judgment and decree (December llth^ 1903) 
of the High Court at Bombay in its Appellate Jurisdiction 
which reversed a judgment and decree (February 21st, 1903) of 
the same Court in its Original Civil Jurisdiction and dismissed 
the appellants vSiiit. 

The facts necessary for the determination of this appeal were 
undisputed and were as follows :~One Koreji Haridass, who 
died in January 1898, had two wives, Bai Kesserbai the plaintiff^^ 
appellant and one Kumari Bachiibai. In contemplation of his 
marriage with Bachubai and before it took place, Koreji Hari- 
dass settled the immoveable property in suit upon Bachubai by 
a deed, dated 24th November 1892, The material provisions of 
this deed (which are set out in their Lordships^ judgment) were 
to the effect that on Bachubai^s death without issue after the 
marriage had been celebrated the property should be dealt with 
as she might by will or deed direct, and in the absence of any 
such direction by her, should vest in her legal heirs according to 
the Ilmdii law of the Bombay School. 

Bachubai was married according to one of the approved forms 
of marriage and died on 9th May 1899, without issue and with- 
out making any appointment either by will or deed, leaving 
her surviving the plaintiff, who was her CO- widow and the two 
clefendants-respondents, Bai Mooghibai -who was the 'widow' of 
one Eanchoredas Haridas who admittedly survived Bacliubai 
and who was a separated brother of Koreji Haridass, the de- 
ceased husband of the plaintiff and Bachubai ; and Hiinsraj 
Morarji who was the son of another 'separated brother of 
;;ilbr^i;:Harida3S,:;/ 

The two defendants both claimed the property in suit, and 
the plaintiff sued for a declaration .that she was entitled totliC'.,: 


VOL. XXX.] 


BOMBAY SEBlEa 


property in qxiestioji, and that neither of the clefendantf^ was 
entitled. The plaintiff also asked for an aecooiff of rents and 
profits received by the first defendant'^s husband and by the 
defendants themselves^ and for possession of the property. 

The issues were ; (for the first defendant) (1) whether on tlie 
death of Bachubaij Ranclioredas Faridas "was not the heir of 
Bachubai and succeeded to the property mentioned in the plaint j 
( 2 ) whether the first defendant as widow of Ranclioredas is not 
entitled to the property^ the subject-matter of this suit^ as lieir of 
Ranclioredas Faridas ; (for the second <lefendant) (3) whether 
the second defendant is not the heir of Bachubai. 

The Judge sitting in the Original Side of the High Court 
(Batty^ J.) decided these issues in favour of the plaintiff. In his 
judgment lie said; — 

‘'There can be no doubt, and it is not indeed very seriously disputeeb that the 
deed of gift purported to confer on Bachubai an absolute estate in the property 
as stridhan. It conferred a poorer of appointment and in case of her Intestacy 
provided for its passing to her heirs. It was made by the husband out of 
affection and was of the sub -class known as prittidatta, or certainly at least of 
the class of parabhasika stridhan, and therefore must devolve according to the 
rules governing stridhan proper. 

“ The plaintiff therefore claims it as the nearest heir in the husbaiuVs 
family. The decision in Maniial Reioadat v. Bai ReioaO) is relied on for the 
plaintiff as showing that the heir to succeed is the nearest to the woman her* 
self though in her husbaiicFs family. Vijianmgam v.' Lalcshumaui^^) is relied 
on for the second defendant, A Privy Council case has also been cited, but 
appears to have no bearing on tlie case. The decision in Yijutraugem v. 
Lakshiman^^li is undoubtedly binding in this Court. It is cited by Bauerjee 
(Hindu Law of Marriage and Sfcridhaii; Tagore Law Lectures for IS 78, 2rid 
Edition, page 361) as in accordance with Kamalakar’s interpretation of Yijnya- 
iiesvara s rule that the successive heirs after the husband would be the step- 
son, the step-grandson, the rival wife, the step-daughter, her sou, , the husbandls 
mother, his father, his brothers, their sons and the husband^s other Gotraja 
Sapindas and baiidhus in the order in which , they inherit his property^ And 
this rule is as stated, page 302, that given in the Mitakshara for the devolution 
of the proi^erty of a male owner dying without issue. 

“ The Mayukha treating of parabhashika stridhan or stridhan proper of a 
widow when the marriage is in the Brahma, or other unblamed form, recognises 
the husband and his kinsmen as the heirs, basing his rule on the same text of 


(1) (1892) 17 Bom. 758. 


(2) (1871) 8 Bom. H. C. E. (0. 0. J.) 244 (260). 
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Yajnavalkiya that is followed in the Mitakshara on tlie subject, and if there be 
no husband then the nearest to her in his own family takes it. The heirs being 
necessarily the sister*s son, the husband's sister's son, the husband's brother’s 
son, the brother’s son, the son-in-law, and the hnshand’s younger brother in 
succession. But the point of bifurcation where the Mitakshara and Mayukha 
separate appears to be a point (below the widow in the series of successive heirs) 
at which question arises as to the order of succession among the husband’s 
kinsmen. 

In Gojahai v. Sliahajirao Maloji Raje Bhosh^^^y the wife is spoken of as 
having been born again in the husband^s family, so that she having become 
half -the body of her husband, the son of a man by one of his wives is the son of 
alibis wives, and it is for this reason (pages 120, 12l) that the stepson is treated, 
not as the husband's sapinda but as an actual son of a widow whose stridhan 
is in question. It is not as a sapinda, hut as her own offspring that he takes 
precedenco, and is the sapinda of his step-mother who is therefore not to be 
regarded as childless. It is thus that ho is regarded as coming in before tho 
husband himself, owing to the absolute identity of the widow with her hiisbancL 
This identity of tho widow with her husband appears to have been the ground 
of decision in the case of Gojahai^ and is the reason why the stepson in that 
case was held to come in even beforo the co-widow who o]3posed his claims as 
he would apparently have done even before the husband. But when there are 
no children and the husband is next entitled, the widow of the husband being 
identified with Lis as half of his body, seems equally entitled to precedence 
before the question can arise as to who are the nearest heirs in default of the 
husband. The husband’s kin are, I think, in view of this decision by which 
I am bound, excluded by the husband himself as represented by the co widow 
who suivived him. This seems to bo in accordance with the passage in 
Mr. Justice Teiang’s judgment, in which he observes that ‘'according to the 
view of some writers the stepson or step-grandson comes in next after the off- 
spring of tho woman herself, and before her husband ; and that according to tho 
view of others he would come in after the husband, but before hbs other -wives 
and such other wives’ daughters, and ofeourse^ before other more distant heirs, 
including the brother’s son/ 

'' The remarks that follow this passage indicate that it is the’ recognised 
identity of the wife with her husband that oiititio a co- widow’s eliildren and a 
co-widow herself, to take precedence respectively as sapinclas of tlie wife herself, 
or as representing the husband himself, before resort is had to the liusbiiand’s 
sapindas at all. Tor the above reasons I think the plaintiff is entitled to the 
relief sought.” 

From this decision in favour of the plaintiifan appeal was 
brought which came before Sir Lawrence Jenkins, 0. J., and 
Russell, J., who delivered separate judgments and concurred in 

(1) (1892) 17 Bom. 114. 
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allowing the appeal. The material portions of their jiidgraents 
' were as. follow^s ; — ' ' 

J ENKiiiSj C. J. : — Tlie first point is : What interest was taken Ly Bacliubai 
under the deed of Xoveniher 1892 ?• Mr. Justice Batt}' held that she took an 
unlimited interest, but before ns both sides have abandoned that view, and it is 
conceded that she took a limited interest and that her legal heirs took as 
purchasers. How then are these legal heirs to be ascertained ? By refereii'-c 
to what class of stridhaii is their identity to be fixed? Bor the descent of 
sfcridhaii varies with its quality. 

Before us fer tho first time it has been argued that the legal heir of 
Bachubai must be determined by reference to the peculiar course of descent of 
tlie type of stridhan called Sulka : and this view lias been supported before 
us by a very able argument advanced by Mr. Setlur. But there are many 
difficulties in the Avay of accepting this contention. In the first place the 
devolution of Sulka does not correspond with the course of succession do’ moated 
in the deed of the 2-lth November 1892. In the next place tho interest of 
Bachubai was not (as Sulka is) hereditable ; she took merely a limited interest, 
and her legal heirs do not take as such, but because they fall withm tlm 
description of the donees under the terms of the deed. Tlien, again, even if it 
could be said that the limited interest, taken by Bachubai under the deed rras 
a modernised form of Sulka, it still would be a question whether the- heirs to 
tabe iindoi the gift sliould be ascertained by reference to that form of striciban. 
Toe quality of the subject matter does not necessarily affect tlie meaning cf the 
word ^ heirs, ^ and in illustration of this I may refer to Garland v. Bemrley (0 
where it was held that in a g'i.ft of gavei-kind land to the right heir of a person, 
it was the right heir according to common law and not in reference lo the descent 
of gavel-kind that took under the gift* So hero it is at least an arguable poin!-, 
even if Bachnbai’s limited interest could be regarded as Sulka, whether the 
effect of the gift to her heirs is or is not to be determined by reference to the 
exceptional course of descent peculiar to that particular class of stridhan. It 
would be undesirable to dispose of this appeal, on. a point involving so much of 
doubt, 'which might have been cleared by evidonce had it been raised at an 
earlier stage. 

The possibilities in tins direction are exemplified by Sir Charles Sargent's 
decision in the P. J. for 1893 (-h Therefore I prefer to rest my opinion on the 
hypothesis (which I will assume for the purpose of this case) that the legal heirs 
indicated are those who would be entitled to Bachubal’s ordinary stridhan. 
Ho'W let me test the case in the first instance with reference to the descent of 
technical stridhan. Admittedly this case is governed by the Mayukha-, which 
differs from the Mitakshara in its treatment of the • descent of -stridhan in that 
it imports the rule of devolution derived from the text of Brlhaspati. This 
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rule is not introduced absolutely, but witli tHe qualiilcaLion that rt coaios into 
effect on failuro of tile luisbaiid. 

*' la the course of his judgment Mr. Justice Batty refers to this rule, and 
in. reference to it saj^s • * The point of bifurcation where the Mitakshai’a and 
Mayakha separate appears to be a point (below the widow in the series of 
successive heirs) at which question arises as to the order of succession among 
the liushancVs kinsmen.’ Brom the succeeding passage of the judgment it 
would appear that the position there ascribed to the widow depends upon her 
iclentiii cation with her husband in the sense there indicated. But I am aware 
of no passage in the Mayuklia that can betaken as a warrant for this identiiica- 
lion, or for the conclusion that when Nilkantha uses the \vord ^ husband ’ as ho 
does in reference to the passage of Brihaspati, he includes in it the wife. 
Mr. Justice Batty, in support of this view and as authority for it, relies on the 
judgment of Mr. Justice Telang in the case of Gojahaiw SlioJiajirao Maloji 
Raje BliosleS^) but that case turned upon the Mitakshara. and at pages 122 
and 123 Mr, Justice Telang points this out. He there deals specifically with 
Brihaspati’s text, and no doubt subjects it to a certain amount of criticism ; 
he suggests a want of harmony between the rule deduced by Nilkantlia from 
Yajnavalkya and the enumeration of heirs in Brihaspati’s text, and contends 
that some of those named in the text would not answer the description of being 
nearest in the husband’s family. But this criticism appears to me to lose sight 
of the fiction on which the text is based; this is imw the passage runs in the 
Mayuklia {reads Mandlik, p. 98, ^on failure of the husband,’ to '^the 
daughters sou’). This involves the coasequeiico that the sister’s soil; the 
husband’s sister’s son, the husband’s brother’s son, the brother’s son, tlie 
son-in-law, and the husband’s younger brother are equal to sons. 

They obviously are not sons iu fact, but a fiction is here created whereby 
they stand in the po.sition of sous, and were the facts in accordance with tbo 
fiction (as must be assumed) then there would be no iiiconsistency and no want 
of harmony. 

^‘ It will be noticed that the fiction only arises on failure of issue and of the 
husband, but in that I can find nothing that saves the right (if any) of the 
rival widow against these fictional heirs. At first sight the fiction no doubt 
appears capricious and unreasonable, but it would appear to be not without 
foundation. An interesting light is thrown on this subject by Mr. Gokp 
Chundar Sarkar in his work on Hindu Law, pages 828, 329wdier0 he siws {roads). 
As far as I can learn what he there depicts presents a substantially accurate 
representation of relations in Bombay. 

“ The conclusion then to which I come is that, as at Baehiibai’s death she 
left surviving her a younger brother and a neph 0 \v of her hushand, her riva 
widow cannot claim to have been her heir. Therefore I think the decree under 
appeal should be reversed and the suit dismissed.’* 
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EtrssELL, J. (after referring to 'the terms of the deed of 24tli Hovember 
1892, eontmiied) : — 

It appears to me to be clear that as betweea biinself and his heirs and 
Biclnibai the settler intended that she should be the owner of the property in 
question subject to the provisions in the indenture contained, and that at all 
events in the event of the marriage being performed he and his heirs should 
have no claim to the property* 

This being so the next question to consider is by what law is tlie indenture 
to be construed. It is in the English language, was evidently drawn up as 
it was attested, by an attorney, and therefore to ascertain the meaning of the 
^Yords used you must apply the principles of English law. ^ The meaning and 
eit'ect of every contract depends upon the law by which the parties intended it to 
be governed, the proper law, which means the law or laws by which the 
•parties to a contract 'intended or may fairly be presumed to have intended the 
contract to be governed/ This general princi];)le applies both to the interpreta- 
tion or ex23lanatioa of a contract and to the obligation of a contract:, n e., the 
rights and obligations of the j>arties under it. See Dicey’s Conflict of Laws, 
P23. 540, 564. 

then according to English law and in the events which liave happened 
is the effect of the said indenture P 

In my opinion it is that in the event of her having no issue, or not exercising 
the power of appointment Bachubai should have a limited Interest in the 
property, i e,^ for her life, subject to which it should devolve upon her heirs/ 
using that word without reference to the nature of the property, on the 
authority of the ease Garland v. Beverley cited by the learned 0. J. in his 
judgment. It was conceded on both sides that the word heirs was a word of 
purchase and not of limitation. Applying the words of Bindley, L. J., in 
Mvans v. Evans her heirs here/ are designatce who are to form a new 

stock from which the succession in future is to be traced/ 

‘‘If this be so the heir of Bachubai, as has been shown in the judgment just 
jjronounced, is to besought for elsewhere than in the 2 )laintifl> and her case 
accordingly must fail. 

“ The appeal mast therefore be allowed.” 

On this appeal — 

Colmif K. G.y and DeOruyiker for the appellant contended that 
by the Hindu law of the Bombay school applicable to dndJiau 
the appellant was entitled to succeed, on the death of Bachubai^ 
to the property in suit. The law which governed the case was 
that prevailing generally in Western Inclia^ namely;, the Mitak- 
shara^ except where it differed from the Vyavahara Mayukha. 
Eefcrence was made to Collector of -Madura v. Mooitoo Rcmalinga 
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j JjcilhMai Bap^thhai v. MmilmvarljaP^ ; and Kris/i- 
naji V;^anMeBh w Pandurmg^^K To show that' Bacliiibai tnok 
an. absolute estate, and not onlj^ a life estate^ in the property^ Brij 
Indar BalacUv Singh v. Banee Jan&i Eoer^^^ was referred to* As to 
what the Mitakshara law was on the subject reference was made 
to the Mitakshara, chapter 11, section 11, .placita 1, 9, 11 and 25 ; 
Stoke^s Hindu Law Books 458, 460 j the Mitakshara, chapter II, 
section 1, placita 5 and 6 ; Stoke’s Hindu Law Books 428 ; Golap 
Chunder Sarkar^s Hindu Law, 34, 288 ; and to the interpretation 
put upon those texts in Mimu?mt TIiaJcoorBeghee \\Mai Bcdnh 
Bam ^^'^ ; Oojahaiv* ShahaJirao Maloji Baje BJioski^^ ; md Kriskfiai 
V* According to these texts from the Mitakshara, 

Bachubai having been married by one of the approved 
forms, the succession to her sirkUan would go, on failure of her 
husband, to his nearest sapindas ; a wife was a sapinda of her 
husband; and therefore on failure of the husband, the co-widow, 
the appellant, was his nearest sapinda and entitled to the pro- 
perty in suit. The Vyavahara Mayiikha was said to difler from 
the Mitakshara on this point, bub it was contended that on its 
true construction it did not do so, but led to the same conclusion 
as the Mitakshara, The Vyavahara Mayukha interpreted llio 
Mitakshara as meaning not that the husband^s nearest kinsmen 
(sapindas) inherited a woman’s property, but the woman’s 
nearest sapindas in the husband’s family^ and on that interpreta- 
tion the co-widow being her nearest sapinda in the husbaud’s 
family was entitled to succeed. Propinquity was the test. Ec- 
forencG was made to Vyavahara Mayukha, chapter IV, section 8, 
placltura 19 ; Stoke’s Hindu Law Books 89 ; Vyavahara Mayukha, 
chapter IV, section 10, placita 27, 2S/30 ; Stokers Hindu Law Books 
105; BacUa Jha v. Jugmon ; Lalluhltai BapvMai v. 2\Lin- 
hivarhk-^ and the same ease on appeal LrJAoouJiog Bapjioohhoi/ v. 
Cassihai^^'^ ; the Dayabliaga, chapter IV, section 3 ; Stoke’s Hindu 

{!) (13GS) 13 Moore’s 1. A. 397 (4*35). (0., (1892) 17 Bom, Hi (117). 

<2) (ISTC) 2 Bom. 388 (417). (y) (1906) 30 Bom. 333 : 8 Dorn. L. U. * 2. 
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Law, Boots 281,; Mayiie^s Hindu Law^ 6th editioiij page 38 .and 
..paragraph 500y page 669 ; Sliaina Churn Sarkar’sTyavastha Chan- 
drika,, .VoL.II^ 538^^ 539 ; Mitaksliara^ chapter section 3^ plaei- 
^1715: Stokers Hindu Law Books 443; Mo/umdas v. Erkkm-^ 
Dayakrama Sangraha, chapter IL - sections 6^^ 9 and 26; 
'.Stoke's Hindu Law Books 498 ; Banerjee on Marriage and Stridhan, 
Tagore Law Lectures for 1878j 375 {2nd edition^ 364); West and 
Buhler^s Digest of Hindu Law, 517 ; Gojabaiv^ SliaJmjirao 3£aloji 
Eaje and RaM v. Qovinda^^K Brihaspati gives the 

heirs^ but not in the order of their succession. According to the 
respondents’ contention the Mitakshara and the Vyavahara 
Mayuklia were irreconcileable on the point in dispute in this 
case I the construction put by the appellant on placitum 30 of 
chapter IV, section 10, of the latter treatise is a construction which 
renders the two treatises not inconsistent with one another. 
Under that construction the appellant was entitled to succeed 
in preference to the respondents. If Bacliiibai had only a limited 
estate under the deed of gift there was no valid disposal of the 
remainder, and in that case the appellant was also entitled to the 
property in suit, 

JardinCs AT, C., and W, C, Bonnerjee^ for the respondent Hunsraj 
Morarji, contended that according to the Bombay school of Hindu 
law as expounded in the Vyavahara Ma 5 mkha this respondent, 
as the husband’s younger brother, was a preferential heir to the 
appellant, the co-widow, with respect to the property in suit. 
It was not denied that Bacliubai took an absolute estate, but had 
it been otherwise, and she had had only a life estate, the bequest 
would not have been void as to the remainder, for, uncler the 
ruling in the oi Bai MotimJioo v. Bai it was 

validated by the power of appointment having been given to 
Bachubai. It w'as contended that placitum 28 of tlie Vyavahara 
Mayuklia, chapter IV, section 10, was general, and that placitum 
30 was special and defined the heirs and nearest kinsmen, and 
superseded placitum 28. The widow came in as sapinda of the 
husband only under placitum 28. What Telang, J., says contrary 
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to ill tile case of Gojahoi v* Shaliajirao Ilaloji’ liaje 
was merely ^xnolitef dicfwrh Reference was made to enJccdo'sn’h-^ 
■f&mumam Ghiiiv. T/iafarammaJi ^^^ ; G-olap Chiiiider Sarkar’s liinclu 
,; Law S28^ 829 ] 1 Macnagliten^s-Hinda Law 39. ; Baiierjee on Mar-. 

.' xiage and Stridhan (Tagore Law Lectures' for 1.87,8); ■2nd editi.on,; 
3S6 ; Dayakrama Sangraha^ chapter IJ^ section 6 : Stokets Hindu 
Law Books 498 ; Dayabliaga^ chapter^ IV^ section 8. placita 32^ 33^ 
39 Stoke.’s Hindu Law Bo,oks 257; Mayne^s Hindu Law). 6th edi^ 
tioH; page 693; paragraph 529 ; RacJiavaY. Kalin gcipa ^''' ; hvMoohkoy 
Ba^poohhoy w Casdbai^^^ \ N'aJi^aleliaral IlafCilmand y. MemcJiancP^^ ; 
Mitaksharaj chapter 11, section 1, He wdio has no son, 
Stoke's Hindu Law Books 427 ; BacJiJis Jim v. Jngmon ; 

BasharatM Kundn v. Bipm Beliari Ktm&u ; and Ilnn&raj 

succession of., heirs was not the 
sapindas_, for which was instanced 
the ease of the daughter The respondents came under sister's 
;''; s the restK Under the Vyavahara Majuikha, or any other 

;■ 'school of Hindu law, a widow could not be identified wdth her', 
husband, as regarded inheritaiice, except in respect of pro.pe'rfey .■.■ 
heloDging to him at the time of his death. 

:■■■ RobSj for. the respondent Bai, Monghibai, made 'a'' 

, ;smiilar contention to/.tliat Lor the- respondent Hansraj .Moo.rarji 
and submitted that under the law set forth in the Yyamhnin 
Mayukha she was, through her husband, wdio was a nephew of 
Koreji .Haridass,. entitled to succeed to Bacliiibai's estate in pre- 
ference to a co-widow. Bfe' cited FenMkmhrammdam V'kefH'v^'^i 
TliayaramMali^'^ \ and Rtinsraj v- Bai MogMbail^'^K 
Cohen, KyO., replied citing Hwuraj v. Bai MoghikP'^; £ullao*> 
Uoy Bappoohhoy v. Or/w . ^nd the case of Lahlmiihcd x. 
Jay ram there referred to. 
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lOGGs Glli :'-»»-TIiojiidgmea!}'of their Lorclsliips was deliver- 
ed by ■ , 

Loeb DxIVEy :“Tlie question ' in this appeal relates to the 
; sneces'sioii to immoveable property in the Island of Boiribay’j of 
which a Hindu lady named Kumari Bachubai died possessed. 
She was the widow of one Koreji Haridass^, who died in Febrn-' 
ary 1898, On the 24tli November 1892 Koreji Dass eseeiited 
■an aiiteuuiptial settlement of the property now in dispute^ 

; whereby he conveyed it to Kiimari Bachubai/ her heirs, executors^ 
administrators^ and assigns^ for cver^ subject to the following 
conditions 

1. If the said Kumari Bacliuhai shall die before the said intended marriago 
has been celebrated and completed then the said house, land and premises shall 
revert to and again become the absolute property of the said Koreji HaridasS, 
his heirs, executors, administrators, and assigns. 

2. If the said Kumari Bachubai shall die after the said intended marriage 
has been celebrated and completed without leaving issue of the said intended 
marriage who shall succeed to a vested interest in the said house, land and 
premises then the said house, land and premises shall be dealt with as she may 
direct or declare by will or deed or failing any will or deed then the same shaU 
vest ill her legal heirs according to Hindu law of the Bombay School.” 

The marriage was celebrated in February 189S. Kumari 
Bachubai died on the 9th May 1899 without leaving any issue 
and without haviog made any appointment by deed or will. It 
is not disputed that the persons entitled to succeed to the 
property as heirs of Kumari Bachubai were the persons entitled 
to her ordinary stridhan. The rival claimants are the appellant^ 
Bai Kesserbax, who was the surviving co- widow of Koreji 
Haridass, the respondent Bai Monghibai,^ wdio is the wddow of 
Ranchordas Haridass, a brother of Koreji Haridass who survived 
Kumari Bachubai and died on the 17th June 1902 (it is presumed 
childless)^ and the respondent Hunsraj Morarji, who "was the son 
of another brother of Koreji Haridass, who predeceased Kumari 
Bachubai. The appellant was the plaintiff in the suit, which 
was commenced on the 4th August 1902, in the High Court of 
Bombay. Mr. Justice Batty decided that by the Hindu law of 
the Bombay School the appellant was the next heir to Kumari 
Bachubai, and entitled to succeed* This decision was reversed 
on appeal by the Chief Justice and Mr* Justice Russell, and by 
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their decree dated the 11th December 1903 the suit was dismissed 

-■witM/costs.' ^ 

It is stated in the judgment on the appeal that hotli sides 
'abahdoned^ taken by Mr. Justice , Battyj , that , Kumati 

Bachubai under the deed of gift took an absolute interest in the 
property, and that it was conceded that she took a limited 
interest only, and her heirs took as purchasers. Both the learned 
Judges were also of that opinion, and their judgments are, to a 
certain extent, based on it. Their Lordships are at a loss to 
understand on what grounds this opinion was arrived at. They 
have no doubt whatever that whether the deed is to be construed 
according to English law, as Mr. Justice Eussell thought, or by 
Indian law, KumarlBaehubai took under it an absolute estate 

■ ■ 

Questions on the Hindu law of inheritance to property in 
the Island of Bombay are to be determined in accordance with 
the Mitakshara, subject to the doctrine to be found in the 
■ v'''M,ayukha where the latter differs from it. . But as laid down by 
Mr. Justice Telang/^^ ^‘Our general principle should be to 
construe the Mitakshara and the Mayukha so as to harmonize with 
one another, wherever and so far as that is reasonably possible. 
The point now under discussion is whether a co-widow is entitled 
to succeed to the property of a widows djdiig without issue in 
preference to her husband's brother or brother's son. Tliero lias 
been no judicial decision on this question, and their Lordships 
must decide it on the construction of the texts of Mitakshara 
and the Mayukha read together, with such assistance as may be 
afforded by other commentaries (though not recognised as author- 
ities in Bombay) and by modem text books. 

If the case rested on the Mitakshara alone their Lordships 
are of opinion that the appellant would bo entitled to succeed 
The material texts of the Mitakshara are Chapter II, Section XI, 
Placita 8, 9, and 11 

'' 8. A womaifs property has been thus described. The author next pro- 
pounds the distribution of it : ‘Her kinsmen take it if she die without issue/ 

G-ojahai ¥. Blmliaprao Maloji Maje b’tokes® Hiiidu Law Books/^ pp« 4G0 
(1892) 17 Bom, 114 at page 461. 
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*'9. If a woman die ^ without issue/ that is, leaving m progeny 
. « » . , the woman’s property, as above described, shall "be taken 

by her kinsmen ; namely, her husband and the rest, 'as wih be [forthwith] 
explained. 

*‘11. Of a woman dying without issue as before stated, and who had become 
a wife by any of the four inodes of marriage denominated Brahma, &c. . . . . « 
the [whole] property, as before described, belongs in the first place to her husband. 
On failure of him it goes to his nearest kinsmen [sapindas] allied by funeral 
oblations. But in the other forms of marriage, called Asura, &c . . . . , the 
property of a childless woman goes to her parents, that is, to her father aaid 
mother.” 

/ There can be no reasonable doubt that according to the Mitak- 
shara definition of sapinda husband and wife are sapindas to 
each other. In the case of Lalhhbliai Bapnhhai w Manhmarba'P^ 
Sir Michael Westropp, after quoting a long passage from the 
Achara Kanda of the Mitakshara, said (at p. 423) 

'‘This shows that Vijnyanesvara abandoned the doctrine that the right to 
offer funeral oblations alone constituted and adopted, in lieu of 

it, the theory that sapinda-sMp is based upon community of corporal particles, 
or, in other words, upon consanguinity, and that he maintained that there is 
such a community between the wives of collaterals.” 

The learned Chief Justice then showed that the same theory 
had been adopted by Nilakantha, the author of the Mayukha, 
and that the doctrine applied to sapinda relationship, not only 
in its. ceremonial aspect but for purposes of inheritance also. It 
was accordingly held in that case, which arose in the Island of 
Bombay, that under the law of the Mitakshara and Mayukha 
the widow of a deceased first cousin succeeded in her husband^s 
place in preference to a male of a remoter degree. In Wes^ and 
BiMer it is stated that whether nearness in the rule given 
by the Mitakshara for succession to childless widows^ property 
should be determined in accordance wdth the succession to the 
property of a male, or whether it means nearest by relationship, 
the co«»wiclow has the first right of succession, but in the latter 
ease concurrently with other kinsmen in the >same degree. But 
they say s— 

(1) (1876) 2 Bom- 388, 

(2) Bigcc-t of the Hindu Law of Inheritauce,” (3rd Edut) page 61S. 
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''The identify of iho; wife ^itk her liiislmiKl kung aeeeptex^ as a leading 
principle ox the Mitakshara, the .rule seems on the whole most consonant to ' it, 
whereby precedence, in heritable relation, to hini, giyes a like precedeiiee, aiid 
order of succession in relation to his widow/' 

And they arid 

Such appears to he. the rule too which ciis tom has proferred. in this part 

of India.” 

In accordance with these views it has been xeceiitly decided in 
a case from the Satdra district where the Mitakshara is the 
governing authority that a co-widow succeeds to a child less 
widow^s stridhan in preference to her husband^s brother's son 
{Krislmai v. S/mpa0^^)* 

The gTOunds upon which it is said that the rule thus deduciblc 
from the Mitakshara is altered or superseded by the Mayuklia 
are to be found in Chapter IV^ section of that treatisCj, 
Placita 28 and 30^ which are as follows : — 

" ' 28. The property of a childless woman married in the form denominated 
Brahma, or in any of the other four [unblamed modes of marriage] goes to her 
husband ; hut if she leave progeny, it will go to her daughters ; and in other 
forms of marriage [as the Asura, &c.,] it goes to her father and mother on 
failure of her own issue/ [In the one case] if there bo no hut^band, then the 
nearest tocher, in his [tat] own family takes it ; and [in the other case], if her 
father do not exist, the nearest to her in [her] father's family succeeds, [for the 
law that : ] ' To the nearest sapinda, the inheritance next belongs/ as declared 
by Mann denotes that the right of inheriting her wealth is derived even from 
nearness of kin to the deceased [female] under discussion— -and, though the 
Mitakshara holds, 'that on failure of the husband, it goes to his [tat] nearest 
kinsmen [sapinda] allied by funeral oblations ’ ; and 'on failure of the father, 
then to his [tat] nearest sapindas ' ; ^^et, from the context it may be demons- 
trated, that her nearest relations are his nearest relations ; and [the pronoun tat 
being used in the common gender,] it allows of our expounding the passtjge 
' those nearest to him, through her, in his own family ' : for the expressions 
are of similar import.” 

30. On failure of the husband of a deceased umman, if married according 
to the Brahma or other [four] forms ; or of her parents, if married aecordim^ 
to the Asura or other two forms, the heirs to the woman’s property, as 
expounded above, are thus pointed out by Brihaspati: 'The mother's sister; 
the maternal uncle’s wife ; the paternal uncle’s wife ; the futlier s sister ; the 
mother-in-law, and the wife of an elder brother, arc pronounced similar to 
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mothers* If they leave no sou born in lawful wedloeky nor claiigliter’s son 5 
nor Kis sony then the sister’s son, and the rest shall take tlieir property/ Hero 
must be niiderstoocl, ^on failure both of the daiightevy and also of her daughter/ 
because on\y on failure of tliem does the right of inlieritaiice pertain to 
the son born in vredloek, or to the daughter’s son/’ 

The text of Briliaspati, Cjuotecl above, is thus parapdirased by 
Mr. JiisticG Bauerjee in bis Tagore Lectures (1878)^^: — 

To a male, the females related as the sister of his mother, the wife of his 
maternal or of Ills paternal uncle, the sister of his father, the mother of his 
wife, and the wife of his elder brother are like his mother ; and so to a female 
the males related in the reclp^^oeal as her sister’s son, her husband’s sister’s 
son, her husband’s brotlier’s son, her brother’s son, her daughter’s husband, 
and her husband’s younger brother are like her son. And these Iast>mentioned 
relations of a female being like hei’ sons, inherit her stridham if she leave no 
male issue, nor son of a claeghter, nor a daughter/’ 

You have^ therefore, the following list of relations to the 
childless widows and deceased proprietress of the stridhan who 
are said to be like her sons, and have been called bj some text 

writers secondary sons 

(1) Sister’s son, 

(2) Hnsbandhs sister’s son, 

(8) Husband’s brother’s son* 

(4) Brother’s son. 

(5) Son-in-law, or daughter’s husband. 

(6) Husband’s younger brother. 

The chief difiiciilty about the text of Brihaspati is that we do 
not know the context in which it occurs* It appears to give 
promiscuously the sapindas of the husband. and those of the 
•father wdthoiit lioticing the distinction in the devolution of the 
property depending upon the form of marriage of the deceased 
widow. No intelligible principle has been discovered for the 
order in which they are enumerated. It is at variance with the 
settled and universally recognised principles of the Hindu law" 
of inheritance, and the enumeration is obviously not exhaustive. 
Moreover, it is so expressed as to bring in the secondary sons 
immediately after the issue of the widow, for the words if they 
leave no soii/^ &e., are construed to refer to childless widows, 
and the description of the issue, upon failure of whom Brihas« 
pati's secondary sons are to take, is neither exhaustive nor 
Bancrje: on Marriagoaud Sfcridhaii ( 2 ad Bin.), pp. 387, 388. 
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IMO. accumtoly d»soripti»e of the ordoi in which such issue would be 

— S; entitled to succeed. The important question, however, ij how 

Ke.ssbrbai autlior o£ the Mayukha understood the quotation. In his 

no'™.. comment at the end of Placilum 30 he parMy supplies the 

..aps left in the enumeration of issue, but not fully. It the 
“<soa bora in lawful wedlock/' means or includes a son of a 
rival wife (as is said in the Daya Bhaga) he would take only 

after the husband and (if the order of succession be based on 

propinquity) concurrently with the rival wife (see Wesi and 
B%Mer, Digest, p. 518, already quoted). 

Nilakantha, however, clearly intends to bring in BrihaspatiV/ 
series of secondary sons on failure of the husband or father, but 
whether immediately on that event or in what order is another 
question. Three constructions have been offered on these points. 
First, it was argued before their Lordships that the words “on 
failure of the husband of a deceased woman " should be read a.s 
meaninc^ “ on failure of the husband and his line of sapindas/' suc- 
ceeding in accordance with Plaeitum 28. Secondly, that Brihas- 
pati’s series of secondary sons comes inbetween the husband and Mm 
nearest sapindas and in the order in which they are mentioned. 
Thirdly, that a distributive construction should be given to 
Brihaspati's test applying the husband's relatives named to the 
case of a woman married in one of the approved forms, and the 
father’s relatives to the other case only, and the text should be 
read as illustrative only, and neither exhaustive nor intended to 
prescribe the order in which the enumerated heirs take. 

It does not appear to their Lordships possible to adopt the 
first of these constructions without doing unnecessary violence to 
the language and context. The words in Plaeitum 80 are : “ On 
failure of tM husband,. ....... the heirs to the woman's property as 

expounded above are thus pointed out by Biihaspati. The 
quotation from Brihaspati, therefore, was intended to be u.sed in 
the Mayukha as explanatory or expository of the class of heir.s 
already pointed out in Plaeitum 28, and not as substitutive for 

V ^ as superseding them. Again, some of the husband's 

iiSiii|||as:are(inchMed;ih:Btihasp 
ao-ainst this construction. 
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What may be doscriboJ as a modified form of this eoiistriietion 
is that adopted by Mr. Justice Batty. That learned Judge held 
' that the point of bifurcation where the Mitakshara and Mayiiklia 
separate appears to bo a point below the wddow in the series of 
siiecessivo lieirs^ and that it is the recognised identity of the wife 
with lier husband triat entitles a co-widow^s children and a 
::;:C,o-wido,w herself to take precedence as- sapindas to the wife 
herself or as representing the husband himself before resort is had 
to the husban.Fs sa|dndas at all. The Cliief J iistice says that he is 
aware of no passage in the Mayukha tliafc can be taken as a warrant 
for the identification of the wife with her husbanch It scems^ 
however; diSiculb to maintain tliis position in face of the learned 
jiidgments of Sir Michael Westropp and Mr. Justice West in the 
case of LoMuhhai BapihUai v. Manknvarhai and the judgment 
of Mr. Justice Telarig in Gojahai v. SkaJmjirao Maloji 

According to the second construetioD. |the text of Brihaspati is 
read in what is no doubt its more obvious and literal sense apart 
from the context. It is that adopted by the Chief Justice and 
supported by the respondents in the present appeal^ and it 1ms 
considerable authority in its favour, including the Daya Ehaga; 
the Viramitrodaya, and Vyavastha Chandrika; and amongst 
modern text writers. West and Buhler, Mr. Justice BanerjeC; 
and Mr. C4. Sarkar, In the Daya Bhaga, however, it is said that 
if the order of succession were according to Brihaspati^s text it 
would be contrary to the op>inioii and practice of venerable 
persons, and that the text is propounded not as declaratory of the 
order of inheritance but of the strength of the faet/^ whatever 
tho*e words may mean. Notwithstanding the weight of the 
authority in its favoiir, their Lordships cannot bring themselves 
to think that the construction contended for by the respondents 
is the one which they ought to adopt. So far from construing 
the Mitakshara and the Majmklia so as to harmonke with one 
another so far as that is reasonably possible; the respondents 
place them in direct conflict, and not only so, but the Mayukha 
is also divided against itself. Placitum SO deals as well with the 
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ease'Of a, widow' married in 'one of : forms as with ■ 

: that of a widow, married'' in one of .the lower ■ forms^' and is 
expressed to be expository of the rule' laid 'down in Placitiim ; 
28. But some of the' enumerated heirs .are 'not blood, relations ; 
of the husband at, all, or iiiembers of his family/ and ' others i 
of them are not blood- relations, of the widow^s, .father,, or ; 
members of his family, Again^ those who are nearest (both as ' 
regards degree of propinquity and in order of ioheritaiice) are 
postponed in favour of those who are more remote in coiitradic- ! 
tion alike of the Mitakshara and Placitum 28 of the Mayiikha, | 

The case of Gojahai v. ShciJiajimo Maloji Maje related | 

to the succession to the stridhan of a childless Hindu widow ' 
married inmne of the approved forms, who left her surviving (1) 
a co-widow, (2) the grandson of another co-widow, (3) a son of 
her husband^s brother. The case fell to be decided in accordance 
with the Mitakshara, and the decision was in favour of the 
step-grandson, whether he was to be described as the hiisbaiidVs 
nearest sapinda or the wife^s nearest sapinda in his family* But 
the texts of the Mayukha now under consideration had been 
relied on in argument, and the judgment of Mr. Justice Telang 
contains a valuable disquisition on that commentary. 
striiing the Mitakshara in the sense which Nilakantha places 
upon its language (Ph 28), the learned Judge says: — 

“The wife kaviiig, by her marriage, been ‘born again in the busband’s 
family,' and having become ^balf the body of the husband/ the sapindas of the 
husband necessarily become her sapindas, and their degrees of propinquity to 
the husband and wife must be held to be identica], unless some specific reason 
to the contrary is shown/’ 

The judgment of the learned Judge also contains the following 
passages 

In truth, even the rule which Nilakantha himself deduces from Tajini vnlkvn s 
general text is not in harmony with the eiiumeraticii of heirs contained in tlm 
text of Brihaspati now under consideration. And yet the ^lajuklia does Uut 
say how the two are to be made to stand together. The l0o,rin.d authors of ihe 
Digest have placed the heirs enumerated by Brihaspati after the Imsbaad, and 
before the woman’s sapindas in her husband’s family This cortainly appears 
to be warranted by the express words of the Mayukha contained in Fhieitimi ;h% ^ ' 
Tot it is not quite reconcileable with the previous deeiaration in Pkcltum 88 ' 
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tliat there be no liiisbaudj tli-iU the nearest to lier iu his famllj takes * the 
woman’s, properfcj,, It is .quite plain that some of the persons referred to in 
Brihaspati’s text do' not answer to this description at all ; wh‘1-3 of those fchat doj 
the husband’s brother’s son is nob obviously nearer than the husband’s younger 
brother, and yet according to Brihaspati’s text the former would stand before 
the latter. It cannot, therefore, be ussunled' to be q^vi^iie clear, according to tlia 
view of the Maynkba, that Brihaspafci’s list states the true order of succession 
as between the heirs enumerated, or that all those heirs take precedence over 
the ones included under the designation ^ nearest to her in her husband’s 
family 

And again,— 

^ But Mu Bhandarkar argued that the heirs speoihcally named in Bfihaspati’s 
text ought to be given precedence over those v/ho come in under the general 
designation, each group of them taking precedence in the class (vk., that of 
husband’s kinsmen or parent’s kinsmen), to which it belonged. There is, however, 
no authority for this view. In West and Biihler’s Digest the precedence is given 
to the whole of the enumerated heirs, and the ground for such jprecedence has 
already been stated. If they are not treated as one class, there is apparently no 
other ground for the preference than is indicated by the principle mentioned 
iu the V'yavahara Mayukln, Chapter IV, section VIII, Placitum 18. But that 
principle, as there expressed, appears to be intended to apply only where tbere is 
a ^ oomjoact series.’ This Court in MohwndAts v Exislmahaii’^') declined to apply 
it in the case of ba^id/ms, so as to give to the handJms expressly named a 
preference over those who come in under the general definition. I think this is 
the authority which would be more applicable in the matter before us, and no 
such preference of the designated persons can, therefore, be allowed iu this ease.” 

The case of Baeliha Jha v. Jugnmi on the othe.r liand^ was 
a judicial decision on the text of Brihaspati now under considera- 
tion, It was there held that the: stridhan property ;of a widow 
governed by the Mithila law and", m.arried in one of the approved 
forms, goes to her husband^s brother -s 'son in preference to her 
siste/s son. It appears from the ' judgment of the Court that 
the Vakil for the appellant had relied ' ; on that portion of 
Rafcnakara which treats of ... stridhan, : The learned Judges 
observe that that book is no doubt one. of .considerable authority' 
..inbhe Mithila School^ and if the matter we're clear upon wha.fc ■. 
Ratiiakara says on the subject, they should, perhaps, have no 
diflSculty in deciding the matter* The author of Ratnakara (it 
appears) in the passage relied on cited the text of Brihaspati 
now under consideration, with the following commentary^ 
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“The meaning is that in default of the son and the rest, tl;o 
sister’s son, &c., shall take the property of their mother’s sister 
and others.'-* The learned Judges refer to other commentaries in 
which the same test of Brihaspati is cited, and they quote an 
opinion attributed to Mr. Golebrooke, in which it is stated, that 
by some commentators a distributive construction of the text is 
adopted, the 'three relations in Brihaspati’s enumerated heirs 
who are so through the husband taking the property in the one 
case, and the three who are so through the father taking the 
property in the other case. And after discussing the placita in 
Mayukha dealing with the subject they say they are inclined to 
think that what the author meant to lay down was that the 
succession of the heirs mentioned in Brihaspati’s text is to he 
taken to be subject to the rule of law laid down by him in 
accordance with the Mitakshara, as suggested in “ Shama 
Churn’s Vyavastha Ohandrika,” VoL II., p. 539, Ultimately, 
the ease was decided in accordance with the Mitakshara, on the 
ground that the meaning and effect of the text of Brihaspati 
quoted by- Eatnakara was too ambiguous^ to control the plain 
meaning of that work. 

The Chief Justice ansiwers the argument that some of the 
persons enumerated in Brihaspati’s text as heirs do not answer 
the description of being nearest in the husband’s family by saying 
that this criticism loses sight of the fiction on which the text is 
based, which, he says, involves the consequence that the por.son, 
enumerated are equal to sons. With great respect, this is not 
u'hat is said, or apparently intended, by the text. They do not 
take concurrently with sons, and no text writer has even 
suggested that they take concurrently with each other, as they 
would do if they were all equal to sons, or to be treated as sous. 
The analogy appears to their Lordships to he purely fanciful aiicl 
not based on any discoverable principle. Nor is it in ueeordanco 
with the fact. The kinship of the husband’s brother’,? son is not 
derived through the wife of the husband’s brother, hut through 
the husband’s brother himself. 

It is apparent from the judgments above quoted that the 
learned Judges did not treat the application of Brihaspati’s text, 
or the meaning of the author of the Mayukha in quoting it, as 
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settled by authority^ either as regards the place, in the succession 
of the enumerated heirs or the order in which they are to take. 
It woiild. perhaps be sufficient for their -Lordships, to .say,, in 
accordance 'with a well settled principle of construction^ that the 
imambiguous direction in Placitum 28 of the Mayukba.is not 
controlled by a subsequent text the language of which is of such 
uncertain meaning as that contained in Placituiii SO of the same 
work. But following out the line of thought suggested in the 
judgments quoted above their Lordships think that a construction 
may be put on the language of Placitum 30 of theMayuklia which 
will bring it into harmony with the Mitakshara, and also reconcile 
it with the previous placitum of the Mayukha itself. They are of 
opinion that the text of Brihaspati should be read distribiitively 
as regards the property of women married according to one of 
the approved forms, and the property of those married in one of 
the lower forms. In the one case, those of the heirs enumerated 
hy Brihaspati who are blood relations of the husband, the 
husband^s sister^s son, the husband’s brother’s son, and the 
husband’s brother, will succeed to the woman’s propertjq and 
in the other case the relations of the father will succeed. In 
the diversity of opinion amongst the text writers whether 
Briliaspati’s series of heirs take in the order in which they are 
enumerated, tlioir Lordships think that the better opinion is that 
the order of Huccession is not indicated. There is no apparent 
reaso3i for preferring the husband’s sister’s son to the husband’s 
brother’s soil; or both, to the husband’s brother. And their 
Lordships agree with the learned editor of the Vyavastlia 
Chandrika that the solution is to be found by reference to 
..Placitum ,28,, in wliichtlie .heirsaredescribed-as'tho nearest sapindas'' : 
of the wife in the husband’s family, or the nearest to her in her 
father’s family, as the case may be. The list is, not- '■'exliaustive, ■ : 
and neither a co-widow, nor any.. other, -■.sapincla -nf the, husband;,.::, 
is excluded. The words and'.' the^ '.'-r'est ”■ therefore, must' 
or include, the other relations of the husband or father* But if 
the test does not prescribe any new order of succession, and the 
co-widow is not excluded^ it follows that she must take in her 
right place, or (in other words) the appellant is entitled in 
preference to the respondents, Their .Lordships thus arrive at 
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the same conclusion as Mr. Justice Batty, though by a somewhat 

different: road. ■ 

were any "eonsfcruction : of the text laid down :by 
authority binding on the Courts of Bombay^ or if there were any 
established practice or usage in the application of the text, their 
Lordships would follow it without hesitation, tliougli it might 
not commend itself to their judgment. But no such authority 
lias been referred to, and there is no evidence of any such 
practice or usage. Their Lordships therefore are at liberty^ and 
are bounds to act on the opinion which they have formed^ and 
will humbly advise His Majesty that the appeal be allowed^ and 
that the order of the High Court of Bombay (Appeal side)^ 
dated the 11th December, 1903^ be discharged, and the decree 
of Mr. Justice Batty, dated the 21st February, 1903, be restored, 
and that the respondents do pay to the appellant the costs of 
their appeal in the High Court. They will also pay the costs of 
this appeal* 

Appeal allowed* 

Solicitors for the appellant : Measn* AsMmt, Morris^ Crisp ^ Co* 

Solicitors for the respondent Hunsraj Morarji ; Messrs, Papie 
and Latte^/* 

Solicitors for the respondent Bax Monghibai ; Messrs* Rcmle^ 
Jolimtcne Co* 

: j. v:''W*. ■ 


EEFEBENCE FEOAI THE GOUET OF SMALL 
CAUSES. 

Pi^ore Sir Lavjrenco Jhikms, IC.O.ZR., Chief Justice, and 
Mr. Justice Baitij, 

TOSSEBWAI^JI COWASJI-EHEOEP (PiAirarr): 

BHIKAJI (BEFEjS'nAHT)/^^ 

EiuiU Lcm^lhtercst--Damdui)at--In^^^^ accrued due mi ay feted 
by the rule of damdvpat. 

Plaintiff advanced Es. 714 to tlie defendant. The wtole of this snin 
repaid by tlio defendant. The plaintiff then sued to recover Us. 3;].9-2, bein-“ 
the amount of interest over the amount from the date of the loan to the date of 

^ Small Cause Court roferenee in Suit Ho, 1659G of 2905. 
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its roi)ayment* The defendant raised the plea of alleging that no 

sum was due as principal at the date of suit, so none could he recovered hy way 
of interest. 

M&lcl, that the claim should b@ allowed ; since the rule of damdu^at had no 
applieation to right that has already accrued. 

The rule of da-mdupat does not divest rights that have accrued ; it merely 
limits accruing rights. 

A suit against a Hindu debtor for interest actually and legally accrued is not 
barred merely because the principal sum lent has been paid off. 

This was a case referred to the High Court by E. M. Pateb 
Chief Judge of the Bombay Court of Small Causes, and by 
A. K. Donald, Second Judge of the same Court, under section 69 
of the Presidency Small Cause Court Act, X¥ of 1882, 

The reference was as follows : — 

I beg respectfully to submit the following question and invite their 
Lordships’ opinion on it. 

Whether a suit can lie against a Hindu debtor for arrears of interest only, 
when the whole of the princip a! sum lent has been paid of?, and the creditor has 
admittedly appropriated the sums repaid towards the payment of the principal 
only ? 

111 the above suit the creditor had advanced Es. 1 14 and the whole sum was 
repaid to a pie. The suit was to recover Es. i?3-9-2, being amount of interest 
in arrears at one and half per cent, per month, or 18 per cent, per annum. 
Xothing out of the sums repaid was appropriated by the plaintift* for interest. 
For the defence it was argued that under the Hindu rule of damd'upat ^no 
greater arrear o? interest can be recovered at any one time than what will 
amount to the principal sum ’ {Dhondu v, Ndrapan^ 1 B. H. C. E. 47) and 
that the expression ^ in-incipal sum ’ meant Hhe balance of the principal lent, 
au'^ not the original amount advanced ’ (Da^dusa v. Eamchandrcif 20 Bom. 
611); and as the balance of the princqual lent was nil, the interest claimed 
could not be allowed. 

The learned Second Judge gave a decree for the sum of Es. 33-9' 2 for intorest. 
The defendant applied to the Full Court and a rule was granted. At the hearing 
the learned Second Judge adhered to his judgment, and thought the rule 
should be dismissed, I however considered that the qaostion before the Court 
was concluded by authority, and the Full Court was bound to act upon the 
judgment of Eanade, J., in Bagdusa, v. Mamchcmdra, 20 Bom. 611. I was 
therefore of opinion that the rule should he made absolute, and the iiiteroyt 
claim dismissed. 

1 may say that for a number of years this Court has uniformly followed 
the ruling as expounded in Blwndti v. Mtragan and explained in Bagdtis:x> v, 
iiamkmdr 0 * The amoiint of intere^ claimed in a ’ suit whore the defendant 


liAw 'BEPOBTS.: 

was a Hill cln lias not boon allowed to exceed ill o balanco oC ilio pilneipal sued 
for, it followed that where the balance of principal was nib no iiitorest could be 
allowed. *■ . 

The learned Second Judge seemed to think from tlie opening sentence of the : 
judgment at page 613 of 20 Eom. that Mr. Justice Banade liiiiitei or restricted 
the application of the rule of damdupat "to loans at interest when the pay- 
ments made have satisfied in part the princiiml claim along with interest.’ Tim 
opening sentence however refers only, it is stibinitted, to the facts of the case 
then before the CWt in Appeal. If otherwise, it would lead to an aivkwavd 
result, that •where the plaintiff honestly admitted there w^ere Es. 5 or Be. 1, as 
the case may be, due to birn for balance of principal ho would get only Es. 5 or 
Ee. 1 for interest, but if he said that there ivas no halance duo for principal lio 
would get the whole amount of Interest setting aside the damdupcii rule. 

"* The learned Judge also thought it w^oiild be inequitable to .illow dofeiidaut 
to deprive plaintiff of recovering interest at the commercial rate. But 18 per 
cent, interest has never been the recognised commercial interest in the City.’' 

This reference came up for clispo?al before Jenkins^ C, and 
;;:yBattyy 

There was no appearance on either side. 

JenkinS; 0. J ; — The rule of damchtd^at does not (in my opinion) 
divcvst rights that have accrued ; it merely limits accruing right.s. 

If therefore the interest claimed was not at its accrual barred 
by the rule of dmidnjmty but actually became a debt duo to the 
plaintiff, the subsequent payment of the principal sum in respect 
of which it accrued would not cancel or avoid the debt of 
interest. 

To hold otherwise would lead to the result that if A owed E 
Es. l^OOO'for principal and Es. 1^000 for interest ii by paying B ■, 
Es. 1,000 and intimating that the payment was to be applied to 
the discharge of the principal, would deprive his creditor of his 
right to the Es. 1,000 due to him in respect of interest, 
s ' Keliancedms been, placed in the reference 'on the, decisioii in 
Dagdnsa V. RamcJiandra^^'^ but in the principle there laid down 
there is nothing opposed to the view I have expressed. 

Mr, Justice Jardine^ it is true, says I have had the advantage 
of seeing the judgment written by my brother Eanade, and I 
concur in his impression that the Courts have been in the liabit ^ 
of interpreting the word "prineipaF as meaning the bakiice of 
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principal unpaid/ at.'' suit/^ '. But it is - clear tliat 
Jardine;J-^ did not intend to lay down anything at variance with 
.the, principle adopted by Eanade, J» ' ' 

. Then what is that principle ? It is^ I thinks to be found in 
that part of - his judgment -where,, dealing with Mr. Khare’s 
reference to Kulluka’s comment, he says There is nothing in 
- these words to justify the contention that it is the original 
principal, and not the principal due when the arrears of interest 
' accrue/*^ 

Obviously the learned Judge takes the limit imposed by the 
rule of dahdupat to be the principal doe token the arrearB of 
interest accrued^ and not as Jardine, J., supposed ^Hhe balance of 
principal unpaid at the time of suit/^ The variation introduced 
by Jardiiie, J., was immaterial for the purposes of the case then 
before , the Court, as the principal sum on which the arrears of 
interest accrued still remained unpaid, and undischarged at the 
date of the suit. 

I would^ therefore, answer the question submitted for our 
opinion by saying that a suit against a Hindu debtor for interest 
actually and legally accrued is not barred merely because the 
principal sum lent has been paid ofif. 

Ft. F. 
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Before Mr Immnce Jenkins^ X.C.J.X., Chief Justke^ emd 
Mr, Justice ItusselL 

' BAI- B '(oEiGiiiriii Apelicant), ArrELLANT,- •?; -HARGOYAISrDAS: 

' KUBEEDAS (obigifae , Oppoi^-eet), Responuekiv^^ ' , ' 

Civil Procedure Code (Act XIV 0 / 1882 % section 198 — Judg-mmt to he pro* 
noiemed in open Court or 07 i some future day — Notice to the petriks or their 
pleaders or recoynked agents — Practice in the Mofmsil Courts strongly 

■\u:duappromd^'''qfi. ■ 

Section 198 of the Civil Procedure Code (Act XIV of 1882) provides that 
^^the Court, after evidence has hoen duly taken and the parties have been duly 
heard either in person or hy their respective pleaders or recognized agents, 
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Bliall pronounce judgment in open Court either at once or on some future 
of wMcli due notice sMl be given to the parties or their pleaders/’ 
failure to observe the provisions of section 198 of the Civil Procedure Code 
(Act XIV of 1882) and the not uncommon practice in the Mofussil Courts to 
omit to pronounce judgment in open Court, strongly disapproved of , 

Appeal against the decision of H. L. Hervey, District Judge of 
Suratj rejecting an application for Letters of Administration, 

The appellant Bai Dahi applied for Letters of Administration 
to the estate of her deceased husband Tribhuvandas Gulabchand. 

The opponents Hargovandas Kuberclas and Lallubhai Brijlal 
opposed the application and set up a will of the deceased 
appointing them executors. 

The District Judge held that the will relied on by the 
opponents was proved and dismissed Bai Dahihs application on 
the 6th June, 1904. 

Bai^Dahi^ thereupon, appealed urging inter alia that the Judge 
erred in*not delivering judgment in open Court which greatly 
prejudiced her as the parties had, among other things, effected a 
settlement daring the summer vacation which fact was to be 
brought^to the notice of the Judge on the opening of the Court. 
In consequence of the said contention a report was called for 
from the Judge and he (Mr. Dayaram Gidumal, successor of 
Mr. H. L. Hervey), on a consideration of all the circumstances, 
reported that the judgment was not pronounced in open Court 
on the 6fch June, 1904. 

Miralal and M\ D. Nanavati appeared for the appellant 
(applicant). 

J/. A, Shah appeared for the respondent (opponent). 

Jenkiists, 0. J. This appeal arises out^ of an application for 
Letters of Administration made by the appellant Bai Dahi^ 
widow of Tribhowandas, to the estate of her husband. 

The application has been dismissed by the District Court* 

It is from that decree of dismissal that this appeal has been 
presented. 

The first objection taken to the decree is that it follows on a 
judgment which was not pronounced as required by the law. 

Section 198 of the Code of Civil Procedure provides that "the 
Court, after the evidence has been duly taken, and the parties 
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. Iiav^./been lieatd. 'eitlier in person or by their respective pleaders 
or recog-nized agents^^ shall pronounce judgment in open ' Court 
either at once or on some future day,' of which diie^ notice shall 
be given to the parties or their pleaders/^ 

It is said that the judgment in this case was not pronounced- 
in open Court, and this is confirmed by thejeport for which .we 
have called. 

We strongly disapprove of any failure to observe the pro- 
visions of section 198 of the Code ; and we desire to express our 
disapprovab because it has been represented to us that it' is not 
an uncommon practice in the mofussil Courts to omit to pro- 
nounce judgment in open Court. 

Apart from the fact that it'ps in direct opposition to an 
express provision of the law^ the practice is highly incoiivenient> 

■ and deprives the Court and the litigants of a valuable safe-giiai’d 
.against .error/ 

■ It must often‘'‘happea that so.me slip or error occurs in, the 
course of a judgment which the advocate or pleader engaged in 
the case is able to point out to the Judge with the result that it 
can be rectified at once and the parties thus saved the expense^ : 
trouble and delay which would be involved in seeking a recti- 
fication by review or appeal. If the practice exists^ w^e trust it 
will cease and that a judgment wnll always be pronounced/ as 
the law requires^, ill open Courts and that pleade,rs will attend 
when judgment is pronounced^, a-nd" assist the Court by .pointing 
o-iit any -'.error that may ,o.ccur... , 
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Sefore Mr Lmvreme JenMnss €fdef JtuUe0i md \], 

Mrn Jtisfiee 'Mtmdin ' ■ 

MADHAVJI BHAIJI (oBiaiXAn 2),, ArmLXrAXT, v, 

EAINATH BABOBxi axd Ais'otUEB'(oBtaisrAn Plaixuefs), Eespooteots,^' 

' Spe&ljic Melief Act (/ of 1877% — J8uUfor speeijlc 

'midahe^Ciear proof 

To estatiish a right to rectification of a 'document it is necessary to show that 
there has been either fraud or mutual mistake. Under the terms of section 
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SloftlieBpGcificEelief Act(Iof 1877), it is necessary tliat tlie Court should 
findit clearly proved that “there was sucli mistake. 

A person vrlio seeks to rectify a deed upon the ground of mistake must be 
required to establish, in the clearest and most satisfactory manner, that the 
alleged intention to which he desires it to be made conformable Gontiiiued 
concurrently in the minds of all parties down to the time of its exceiitioii, and 
also must be able to show exactly and pi’ecisely the form to which the deed 
ought to ho brought.” 

V. followed and applied. 

Second appeal from the decision of H. S. Phadnis, Acting 
District Judge of Thana, reversing the decree of N. V. Atre, 
First Class Subordinate Judge* 

The plaintiffs sued for specific performance of an agreement for 
sale and for possession of the property the subject of the contract. 
The property originally belonged to one Sundar Kamchandra. It 
was sold at a Court sale held on the 23rd and 24th December. 1901^ 
and purchased by the defendants. The property which was 
sold comprised varkas land^ Survey No, 8^ and a house. On the 
21st November following the defendants agreed to sell the 
property to the plaintifis for Es. 1,699 and executed a Satekliat 
(deed of agreement) to that effect and took from the plaintiffs 
Rs. 201 in advance to cover the charges of the conveyance 
which, it had been agreed, were to be borne by the plaintifis. 
The material portion of the Satekhat was as follows 

At the Court-sales on October 23rd and 24th, 1901, the immoveable property 
of Sundar Eamchaiidra was put to sale and purchased by us as the highest 
bidders. Its price Es. 1,599 having been received in cash wo sell (\i). Its 
Survey numbers arc as under : — ® 

Of the lands of the above written survey numbers, incdndiiig tii'* mango 
grafted and rawed, standing thereon, to-day, we, after recei])t of rupees in casb, 
Jiave sold to you the said written property. 

The Sale/dat was silent as to the rarkas land, Sui'voy Xo. 8, 
and the house. The conveyance was to be executed after the 
defendants obtained the certificate of sale from the Court. They 
got the certificate on the 15th January 1902 and thei'eafter some 
correspondence having passed between the parties, the plaiotifils 
on the 21st August 1902 wrote, through their pleader, to the 
defendants to the effect that the property agreed to be conveyed 



to them was all the lands and kouse^ &c., o£ Siindar Panduraiig 
.put lip to.auetioii on the' 23rd and 24tli October. The defend-"' 
aiits:;.sta.ted in reply : It is , evident that the vicious idea of 
claiming the house occurred to your clients after the lOfch July 
last. The agreement was to sell to your clients that property 
alone that was mentioned in the Sate/chat^ In the Satehhat 
there is no agreement about the sale of the house/^ The 
plaintiffs^ thereupon^ brought the present suit alleging that they 
had acted according to the conditions of iliio Satehhat and the 
defendants refused to carry out those conditions. The plaintiffs, 
therefore^ prayed for [a) specific performance of the agreement 
of sale, (5) a decree directing the defendants to execute a deed 
of sale for Es, 1,599 and to register the conveyance and to paj^ 
to the plaintiffs the balance that would remain after deducting 
from the sum of Ks. 201 given to the defendants for the 
expenses of preparing the conveyance, {e) an order directing the 
defendants to get the properties in dispute transferred to the 
names of the plaintiffs, {d) possession of the said properties, and 
{e) mesne profits from the date of suit till the delivery of pos- 
session to the plaintiffs. They also sought in the alternative 
to recover Es. 1,800 (1,599 + 201) paid to the defendants, as 
damages for breach of the contract in case the Court held that 
specific performance could not be decreed. 

The defendants admitted the execution of the SateJchat and 
receipt of Rs. 1,800 and contended hitef alia that the price was 
not settled at Rs* 1,599, that they had not agreed to sell the 
varkas laird. Survey No* 8, and the house, that the said two 
properties had not even been mentioned in the SateMmt, that 
the properties agreed to be sold had beeni specified therein, that 
the suit for properties not mentioned in the SateMiat would not 
lie, that they had not broken the contract and were always 
ready to pass the conveyance, but the plaintiffs i-efused to take it 
and that the plaintiffs had not suffered any loss and the defend- 
ants were not liable to pay damages. ■' 

The Subordinate Judge found that the defendants had not' 
agreed to sell to the plaintiffs the varkas land. Survey No. 8^^ 
and the hoiisoi that under the agreement of sale the plaintiffs 
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hadtop^y lo the aefend^tB Us, 1,800 for the price ot ta 

propa-fcy, 'that the plaint® had broken the 
Ln not entitled to a deetot.on directmg the “ 

have the lands transterred to the plamtrffs name, an 
■ plaintiffs were entitled only to recover Bs. 1,300 tiom t 
Lendants. He, therefore, passed a decree awardrng to the 

plaintiffs Rs. 1,800. , ,, t \ 

On appeal by the plaintiffs the Judge found that the varkas 
land Survey No. 8, only was agreed to be sold and _'‘® 
house, that L omission of the varkas land from the SaieUa. 
was the result of inadvertence on the part ot the writer, tha , 
Ta the result of a mutual mistake, tdrat the non-claim in he 
nlaintforthe rectification of the was not fatal to the 

belief for specific performance with respect to the varkas Ian 
oily and n^he house, that Rs. 1,800 was tne amount agreed 
between the parties as the price and that 
entitled to the transfer of the khata and possession of all tl 
plaint property excepting the house and also 
the amount of which was to be f 

therefore, reversed the decree and passed one in the followin, 

Pliiiitiffis should apply under section 261 (of the Civil Procedure Code) for 
e^ec^tion ofa conveyance in the event of 

property to be mentioned in the oonveyaiioe as sold is all the P-.un . . • , 

"‘’of thoZoution of the conveyance, the plaintiffs arc deckved to^tha 

khata of those lands; and they are entitled to get , 

with mesne profits from date of suit till possession or three yeais faoia tlus 
wWohever be the earlier, the.amount=heing determined m exeeution. 

The following are extracts from the judgment 

The defendants admitted the ezecutioii of the ^ 

1 800, and pleaded that the agreed pi -C-./ Ti'as . t-. s ^ 

the' house and the varkas land did not, either in the oral agreement or the 
SaieMaf, fonu pait of the subject-matter of the contract ; that they were mr 
ready to pass a conveyance about the property specified in the hut the 

plaintiffs refused to fe*e it ; that the plaintiffs have not paid the hs. 108- 1-/ 

- ' Litioned in the plaint j had not suffered any damage and worn not entitled to 
' specific performance ; * , * * »ud that they we willing to repay the sum 
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On these pleadings issues were framed by the Additional Sub- Judge Mr«, San* 
jana. The most material of them was whether 'tho defendants had agreed to 
aell to the plaintiffs the properties described in the lots Nos. 2 and 3 (i the 
house and the varkas land) in paragraph 1 of the plaint# The plaint being 
wholly silent on the leoint of the alleged omission in the SatelcAat of the said 
two lots as the result of mutual mistakej and on the point of lectideation, as 
one of the reliefs sought for, of the SateJcho^ti these two points found no place in 
the issues framed. 

Had the matter stopped there, and the parties gone to trial on the under" 
standing that the case as laid in the plaint was the lolhole of the plaintiffs' case, 
on which he (they ?) songht the several reliefs there is no question that the obser- 
vations in the lower Court’s judgment based on the provisions of section 92 of 
the Evidence Act wmnicl have been perfectly unexceptional. But it* appears 
from Mr. Modi’s minutes of the jproceedings that the plain tifls’ true case, e.t 
mistaken omission of the house and land from the Satekliati was brought to the 
notice of the Court and of the opposite side at an early stage before the case 
entered on the stage of evidence. Under date 21s6 February 1903 the following 
item appears in the minutes Mr. Sbavaksha (plaintiffs’ pleader) — I shall 
adduce evidence that the description was written from the jaliiriiama and the 
writer did not turn over the leaf and did not see the •writing on the other 
side » » . , The house appears on the other hind side of the other sheet* He has 
not turned on to that at alb The No. 8 varkas is also on the other side and 
has been omitted*” 

The most appropriate ■way of dealing with this amplification of the plaintiffs’ 
case would have been to have it incorporated in the plaint by amendment and 
by the addition of a prayer for rectification. But the trial proceeded without 
any amendment as if the real case being known, no formal amendment was 
necessary. In these circumstances, I feel constrained to differ from llie lower 
Courts’ view, and to hold that the plaintiffs’ case has been the one that was 
disclosed iu the plaint and amplified alimda by Mr. Shavaksha in his 
above quoted argument. In a suit for specific performance rectification of the 
instrument is virtimlly a subsidia ry and ancillary relief (vide section 31 of the 
Specific Relief Act), and may well be awarded in the present case though not 
speoificalij asked, in view of the peculiar circumstances detailed above, and I 
propose to award it on condition of plaintiffs’ paying in the requisite Court-fee, 
ifanyv"' ■. 

Assuming, therefore, thaA rectification is one of the reliefs claimed, I proceed 
to consider whether a case for that relief has been made out ; in other words, 
•whether the house and the varkas land or either of them were^or was part of 
the property contracted to be sold and purchased* 

# # «« # # 

From this it is obvious that, •whatever might have been their real intention 
and the real agreement between them, the parties instructed the -writer to write a 
6'atekkd of the imds of Simdar Bamchandra put' up to Court-sale and handed 
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to Mm tile proclamations to talse down tlie description of those lands from, hut 
did not tell him that a house also had been put to Court-sale and was to bo 
included in the Satehhat* In other words, th© contract for sale as communi* 
cated by the parties to the writer for being embodied in writing, related to and 
covered all the said lands of Sundar but no house, iit any rate, the writer *s 
evidence proves that the omission of the varkas land, if not also that of the 
house, was a puro inadvertence on his part. 

It will be seen that the letter makes no mention of the exclusion of the 
varkas land from the property sold, and this omission is significant in view of 
the exception taken in relation to the house as soon as it was pointedly assei'ted 
by the vendees that all the property including ‘‘the house, was agreed to be 
sold. In this (Exhibit 26) and another letter (Exhibit 25), the amount of 
assessment claimed is Es. 09-15-10, which is obviously inclusive of the assess- 
ment on the varkas land also Exhibit 14 in appeal). 

I therefore feel satisfied on all this evidence that the varkas land was In- 
cluded in the property agreed to be sold, and that its omission from the Sate- 
hhat was the result of inadvertence on the writer’s part and not intentional, 
that is, w’'as the result of mutual mistake* The SatekJiat deserves rectification 
accordingly. 

Defendant 2 preferred a second appeal* 

EamdaU V. Dmd for the appellant (defendant 2) : — The 
language of the Satehlmt is clear enough® It shows that the 
property which was described by survey iiunibers was sold, 
The plaint starts with the assertion that the whole of the pro- 
perty of Sundar Ramchandra was agreed to be sold under the 
Satekliat, There is no allegation in the plaint that any pro- 
perty was omitted in the Satekliat 

Both the lower Courts have found as a fact that the SateMiai 
does not include all the properties. The parties went to trial on 
the question as to whether the SaUhlat included the wliole of 
the': property- or only a part thereof* The iirst Court having 
found that the SateMat did not apply to the whole of the pro- 
- pertyj the plaintitFs in appeal made out a new case, namely^ that 
the Satelilat was not properly drawn up and that it ditl not 
express the real agreement between the parties. Such a ease 
was nevennade out in the first Court and the Judge in appeal was 
not justified in allowing it to be made for the first time* ITiider 
these circumstances the amendment of the plaint was not proper. 

In appeal the Judge, ;did .not, arrive at any clear fiinliog that 
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;;,tliere, , was ::::'really ' a : mistake which was • common to both' the 
/parties/''- of' the. Specific Belief Act the Court 

'.imist ,, find it clearly p there has been a mistake in 

framing the iiistrnment, 

JY B. CJimiMl for the respondents (plaintiffs) i—The amend- 
ment of the plaint was not wrongly allowed. Although in the 
plaint itself no reference was made to the mistaken omission of 
the house and varkas land in the SaieMatj the pleadings show 
that we had brought the omission to the notice of the Court and 
the defendants. Therefore^ when the amendment was allowed in 
appeal,, it cannot be said that a new case was made out for us* 
The amendment only brought the record in conformity with the 
pleadings in the case* The defendants cannot be said to have 
been taken by surprise because they knew that that was our 
case from the commencement of the trial. Though no specific 
issue as to mutual mistake was raised, still the parties went to 
trial on that footing. The Judge in appeal has actually found 
that the omission of the varkas land from the SateMiat was due 
to mutual mistake. This is a finding of fact and no valid reason 
has been shown to discard it. 

jEmnis^s, 0. J. 'This is a suit for specific performance of an 
agreement for sale in which the plaintiffs are the purchasers. 
They allege that 'the agreement comprises, in addition to other 
pieces of property, some varlcas land and a house. 

It has been held by both the Courts that the written docu- 
ment of sale does not in terms comprise either the varJcas land 
"or'the'hous,e. 

Tne first Court on that ground dismissed the suit. 

In the lo-wer appellate Court the point was raised by Mr. . 
Cliaiibal, who appeared for the plaintiffs, that if the document 
did not comprise both the varkm land and the house, then that 
was in consequence of. a .mutual mistake,, ,and ','he :aeeordmgly V;": 
applied for leave to amend so as to include 'in his plaint a/ clairh; 
for rectification* This application was 'made in January 1905. 

The' Judge of the lower appellate Court acceded to the ap- 
plication notwithstanding the protest of the .defendants j and^ in’ 
the result he found that by mutual mistake varhas land had been 
.wrongly omitted from the document pas' to, ^ the, hoiise^ however, 
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ill the lower appeUate l/OTlt 

,a» passed extending to t!i«~rf« tod- 

0-on.e "ot Las, Leen 

objects before us t the 

allowed. We are unable to but we think 

discretion of the Judge to allow t 

that it may be a question we g^cli time as not to 

deprive the defendants of any detenceo^ 

We have not sufficient materials 

opinion one way or the ^ the amendment even 

not to conclude outseloes ro p o ^ j limitation 

i£ the deSendant is a*P "''»4 ^ 

mtilall the relevant matemlaje^^ amendment 

fjjte^perl/htowed. wo still think that 

„a, one which he Jo P P ^ aa the 

“ T“ Tin b tore *1,01 to remand the suit in order that 

materials then beiore , nddueino' evidence on 

the parties might have an opportunity of adducin, 

this pomt. rectification it is necessary to 

Now to establish a ri mistake, 

show that there has he 

Fraud is ont of the qo^to . 

rcltSM Act it is necessary that the Ooort shonld dnd it 

Sa fp oved that there was such mistake. We cannot discover 
L the indoment that the necessity for clear proof was pusait 
to the mW of the Court. It may be that the Judge was sau. 

fled within the meaning of this section^ but that does iiow apix...h 

on the face of his judgment. ^ ^ 

the Court should find 

Le. This section merely gives expression to what 

laid down by the Courts ^ and We refer in particular to a decision 

in Fowler v. Fo^oler where it is said as follows :— 
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The power which the Court possesses of reforming written agreements 
where there has been an omission or insertion of stipulations contrary to the 
intention of the parties and under a mutual mistakej is one which has been 
frequently and most usefully exercised. But it is also one which should be 
used with extreme care and caution. To substitute a new agreement for one 
which the parties have deliberately subscribed ought only to be permitted upon 
evidence of a different intention of the clearest and most satisfactory description. 
Lord Thiirloids language is very strong on this subject : he says^ ^ the evidence 
which goes to prove that the -words taken down in writing were contrary to 
the concuiTont intention of all parties must be strong, irrefragable evidence’; 
Lad^ Skelburne v. Lord InckiquinO-). And this expression of Lord Tlmrloio is 
mentioned by Lord Eldon in the Marquis of Townshend v. Stangroomi^\ with- 
out disapprobation. If, however, Lord Tkurloto used the word ^ irrefragable 
in its ordinary meaning, to describe evidence which cannot be refuted or over- 
thrown, his language would require some qualification ; but it is probable that 
he only meant that the mistake must be proved by something more than tbe 
highest degree of probability, and that it must be such as to leave no fair and 
reasonable doubt upon the mind that the deed does not embody the final inten- 
tion of the parties. It is clear that a person who seeks to rectify a deed upon 
the ground of mistake must be required to establish, in the clearest and most 
satisfactory manner, that the alleged intention to which he desires it to be 
made conformable continued concurrently in the minds of all parties down to 
the time of its execution, and also must bo able to show exactly and precisely 
the form to which the deed ought to be brought. For there is a material 
difference between setting aside an instrument and rectifying it on the ground 
of mistake. In the latter case you can only act upon the mutual and concurrent 
intention of all parties -for whom the Court is yirtually making a new written 
agreement.”' ' 

Tliisj, we think;, fully bears out what we have said as to the 
necessity that the Court should find it clearly proved that there 
had been a mistake. 

Therefore we send down the following issues :*—» 

(1) Whether it is clearly proved that there has been a 
mutual mistake in framing the document^ Exhibit 9^ 
which resulted in the omission therefrom of this piece 

land'? ■' ■ ■■ T/''' b; ';'V 

(2) When clid.the Tiiistake first become known to the plaint- 

(3) What was the real intention of the parties in relation 

to the mthm land ? ; _ 

Parties to be at liberty to adduce further evidenee« 

Ilnding should 1)3 returned in 'two. months. ^ 

(X) (1784) 1 Br, Ck Ca 341. ' . ■ <2) ( 1801 ) 6 Ves. 834. . ■ 
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■\ ^Wew^Mi ot^ add that though we liave raised aii 

issue as to when the. matter first' became known to the plaintiffs^ 
it does not mean that we now decide that the ease falls within 
Article 96, Schedule II, of the Limitation Act, or that if it does, 
and the plaintiffs did become aware more than three years prior 
to the application, we will necessarily disallow the amendment. 
It is a matter which we leave open for discussion when the 
case again comes before the Court, 

Issues m%t (him . 

G. B. R, 


Before Sir Lawence Je7ikins^ Chief Justice^ and 

Mr* Justice Batty ^ 

AMOLAK BAI^ECHAND and othees (oeiginal pLAiNriEEs), Appellants, 
-y. BHONDI VALAD KHANDIJ BHOSLE and another (original De- 
pendants), Sespondents."^ 

Land Mevenne Code (Bom, Act V of 1879) ^ sections 56, 57, 15 Arrears of 
assessment— Forfeiture hy Gournment — Mortgage — Land in possession of 

* Second Appeal Ko. 43 of 1905 . 

t Sections 56, 57, 153 of the Land Revenue Code (Bom, Act V of 1879). 

6G. ■ Arrears of land revenue due on account of land by any holder shall ho a 
paramount charge on the holding and every part thereof, failure in payment of which 
shall make the occupancy or alienated holding, together with all rights of the occupant 
or holder over all trees^ crops, buildings and things attached to the laud, or per- 
manently fastened to anything attached to the land, liable to forfeiture, wlioreupou 
the Collector jnay levy all sums in arrear by sale of the oceujmncj or aliciuited 
holding, freed from all tenures, incumbrances and rights created by fclie occupant or 
holder or any of his preclecessorsdn-title, or in anywise subsisting as against such 
occupant, or holder, cr may otherwise dispose of such occupancy or alienated holding 
under rules or orders made in this behalf under section 214 
57» It shall be lawful for. the Collector, in the event of the forfeiture of a holding 
, through. any default in payment or other failure occasioning such forfeiture under the 
last section or any law for the time, being in force, to take immediate possosssiuii of 
the land embraced within such holding and to dispose of the ^ame by jdaeinu' is iu 
the possession of the purchaser or other, person, entitled to hold it according to tlm 
provisions of this Act or any other law for the time being in foi'ce. 

153* fhe Collector may declare the occupancy or alienated lioLliiig in ri'apeefc of 
Ivhich an arrear of land revenue is due, to be forfeited to Goveitmimit, and scfll or 
otherwise dispose of the same under the provisions of sections 56 and 57, and credit 
the proceeds, if any, to the defaulter's account. 
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the occnp nu— lie-grant hg Government to the occupant’--- Suit hj mortgagee 

to recover posseB$ion*^Eqtiities arising out of the conduct cf the parties. 

Forfeiture ordinarily implies tlie loss of a legal riglit by reason of some breacli 
o£ obligation. 

"Wbon arrears o£ assossinent are levied by sale, then section 56 of the Land 
Eoveiiue Code (Bom. Act V of 1879) in piirsuancc of au obvious policy, 
empowers the Collector to sell freed from ail tenures, incumbrances and rights 

created by the ucenpaiit*. or any of liis predecessors- in-title or in anywise 

subsisting’ against such occupant.^’ Should the Collector otherwise dispose of 
the occupancy, the section affords no such protection, and the legal relations 
must be determined by refereneo to the ordinary law. So judged, the effects of 
a forfeiture and the subsequent acquisition of the forfeited property are subject 
to the control of equities arising out of the conduct of the parties. 

Balhrishia Vasude-'Q v. Madhavrav followed. 

Second Appeal from the decision of 0. D. Kavishvar, First 
Class Subordinate Judge of Nasik, with appellate powers, 
reversing the' decree of K. G. Kittur^ Subordinate Judge of 
Pimpalgaunn 

The land in suit belonged to the defendant who mortg’ag’ed it 
with possession to the plaintiff and himself continued in possession 
under a kabiilajat. On the expiry of the kabulayat the plaintiff" 
having brought a suit for the recovery of possession and mesne 
profits for three years, the defendant denied the rent-note 
(kabulayat) and contended that the land was forfeited for arrears 
of Government assessment, that the Government having re-leased 
the land to the defendant, the plaintiff’s’ rights as mortgagee were 
extinguished, that the defendant held the land free of the 
mortgage-debt and that the plaintijff had no right at alh 

The Subordinate Judge found that the kabulayat to the 
plaintiff was proved, that under the rulings in Oempanhibai v. 

and Illnlch-and w Shapurji^^"^ the defendant was not 
■freed froiii liability .because the .land'. was'-, -forfeited' by ,, Govern-,; 
inent and re-leased to him and, that as between Government and 
the occupant, the latter was: in the first instance liable to pay the 
assessment and that as between the plaintiff and the occupant^ 
the former vras liable to pay it. He, therefore^ allow’ed the , 
claim for possession and mesne profits* 
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' On appe.l by the plamtiff the Judge reversed the decree and 

dismissed the suit on the foUowing 31, „j 

Ifc kei w. ferteW to f 77 

ilimwamletlo •’>' ““' 7 ^^” 3l„j,a^ps„ms stall hkekjvl. 

for tlioprevio-as year audtlia year that wata a f J,., ag Qi-aer of the 

Exhibit 27 shows that it was orfe^ed a«d f 1900. 

Mamlatdar of Chattawad to Patil ’ neVkabulayat passed by the 

shows that the kricl was given agaan The 

aefcBdant toao— -tc after 

is pat in hers (Exhibrt )• B conditions that he should return the 

forfeiture and it was et to Dhoi di on 

« “7‘ ° “ 6 , 1 „ j„. tie meoTO ot e-r. a»om»e»t 

and that m case the land h ^ tlie dues, that balance must go to 

dues and if any balance be Icit aftei deduo „ 

Government and shonld not he o aimed by Dhondi. Thus h^ k 

m.„ai »a» tai «7«t 7.”™- " ..»d *• hiorai 

during the previous holdmg. J 2 H is released from 

rmeondltionallyonhisp^^^^^^^^^^ 

7th Decomber, 1900. _ _ 1 consoquentlv he has no right to 

right as mortgagee j no , 3 ,, ^Hch 

obtain possession of the Und, pnhlished at I. L. E. 

beenne clue in = ^ do^esU apply hero. Hero 

24 Bombay, page 3-*, ^ conditions that the Khatodar should 

the land is given mid r a ® Thus the plaintiff 

not mortgage, «g11 or tans, ei ^ ordered forfeiture of 

r r: — 

r-Xt »r“« -y »•'*« *b. F« “'bkv,™, .0 «,iu» o, 

tlaelaiid. 

were brought on the record and they preferred a second appeal. 
While the second appeal was being argued the Court (Jenlvins, 
d 0, j>) recorded the following interlocutory jut g- 

ment on the 18th October, 1905 ;— 

We think this case should he argued after the Government h.we Imd an 
opportunity, if they so desire, of being present ; seeing that the apF-alam 
'" /nestions the right of the Government to dispose of property where thew has 
,;■; been a declaration of forfeiture Mowed by a dispositioi. c4 the property m 

’ V favour of the former occupant with a restriction on alienation. 
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I£ tho Government desire to appear on tMs second appeal waning any objection 
to the fact tliat tlie suit was not instituted in the District Oonrt^ and also under 
tb.e Eevenne Jurisdiction Act, thou we would be willing to add tho Secretary of 
State as a party, and to hear any argument he may haye to adaaanea on tlie 
point. 

■\Te came to this conclusion because a caieM examination of the cases leads 
us to doubt how far there is any binding authority that a declaration of 
forfeiture has no legal eifcct under the Code. 


i?m^ 

A.v.olak 

Bafeoiiajj): 

DHOKni.,,' 


Tho Secretary of State having expressed Ms willingness to bo 
a party to the second appeal^ the Collector of Xasik w^as joined 
as respondent 2, 

S. B. BalMe appeared for the appellant (plaintiff) Under 
section 56 of the Land Keveniie Code^ default in the payment 
of land revenue involves liability to forfeiture. After the 
declaration of forfeiture the Collector is entitled under the 
section to reeover the arrears of revenue by sale of the occupancy 
or holdings and it is when such sale As held that the occupancy 
passes to the purchaser freed from all tenures^ incumbrances and 
rights created by the occupant or holder. Mere order of for- 
feiture has not the effect of extinguishing previous mciimbrances 
or rights. The section provides that the Collector may dispose 
of the holding in any other waj?' under the rules framed under 
that section and section 214 « Before the amendment of the Land 
Keveiiiie Code there "was no rule in it under which a holding 
could be re-granted to the defaulter freed from all incumbrances. 
It was the sale alone which could bring about tlie extinguishment 
of prior incumbrances and rights ; OanpafsMhai v. TminayaJ^"^ 
It has been held that a mere declaration of forfeiture has 
no effect in law under the Land Ee venue Code : War ay an 
V. Parshotam Mulehcmd v. Shapurji therefore, contend 

that notwithstanding the order of forfeiture oiir rights as 
mortgagee and landlord still subsist. 

E, E, desai appeared for the respondent (defendant) The : 
plaintiff mortgagee was to pay the assessment under the terms 
of the mortgage and lie was called upon by the Mamlatdar to do 
so. On liis failure to pay, the Collector declared forfeiture* The 

; . ^ , il) (1899) 24 Bom. 34 (2) (1896) 22 Bom, 680. ' , ^ 


( 3 ) (XS9$) F. J,, p, 8. 
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plaintiff therefore, ^ estopped from ' Contending that the order 
of forfeiture did not extinguish his rights* The Gollector seems 
to ‘have acted under section ; 5,7 , of the Land Revenue Code 
because lie took immed.iate possession and, seems to have taken 
further action under Rule 59 of the rales framed under section 214 
of the Code. After the Collector takes possession of a- 
forfeited holding all prior rights come to an end. That is the 
effect of the ruling in Gan])arsMbai v. Timmaya^^\ Fiirtlier we 
paid the arrears of revenue^ therefore, in equity we are entitled 
to be in possession. 

RaiJeeB (Acting Advocate General with Rao Bahadur K 
Kirtihar, Government Pleader) appeared for respondent 2 
(Collector of Nasik who was joined as a party--m--tlie second 
appeal) -The Collector acted under-Ruies 59 and 63. The 
land was, after forfeiture, entered in the revenue records as 
unoccupied waste land and was subsequently dealt with as 
provided in Rule 82. 

BaMIe in reply : — Exhibit 28 shows that the land was not 
treated as waste or unoccupied and Government did not take 
possession. The notice issued by the Mamlatdar calling on the 
defendant to pay the arrears and take up the land shows that it 
was intended that defendant should take up the land under the 
new restricted tenure in derogation to our rights. 

Jehkins, 0. J#;— The defendant mortgaged a survey number 
to the plaintiff, and passed a kabiilayat in his favour. The 
plaintiff now sues the defendant for possession of the lancL 
The defence is that since the mortgage and kabiiloyat the land 
has been forfeited by the Government for non-payrnent of 
assessment in arrear;that all prior rights in it were thereby 
destroyed j and that it was then leased to the defendant free 
from all incumbrances® 

The defence has prevailed in the lower appellate Court, from 
whose decree the present appeal has been preferred. 

The point is one of importance in which the Goveriiineiit are 
interested, and on their consenting to waive all olyections, wo 
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R:ave> :' ill ■. accordance.; with tlieir .desire, added the Secretary, o.£ 
S.ta.te as a partyr 

■ Se.ction 56 of the Land Revenue Code provides that arrears of 
. land, revenue due on account of land by any landholder shall be 
'a paramount charge on the holding and every part thereof, 
failure in payment of which shall make the occupancy or 
alienated holding, together with all rights of the occupant or 
holder over all trees, crops, buildings and things attached to the 
land, or permanently fastened to anything attached to the land, 
liable to forfeiture, whereupon the Collector may levy all sums 
in arrear by sale of the occupancy or alienated holding^ freed 
from all tenures, incumbrances and rights created by the occu- 
pant or holder or any of his predecessors in title, or in anywise 
subsisting as against such occupant or holder, or may otherwise 
dispose of such occupancy or alienated holding under rules or 
orders made in this behalf under section 214. 

And by section 57 it is declared that it shall be lawful for the 
Collector, in the event of the forfeiture of a holding through 
any default in payment or other failure occasioning such 
forfeiture under the last section or any law for the time being 
in force, to take immediate possession of the land embraced 
within such holding, and to dispose of the same by placing it in 
the possession of tlie purchaser or other person entitled to hold 
it according to the provisions of this Act or any other law for 
the time being in force. 

Under section 153 the Collector may declare the occupancy in 
respect of which an arrear of land revenue is due to be forfeited 
to Government, and sell or otherwise dispose of the same under 
the provisions of sections 56 and 57>aiid credit the proceeds, if 
any, to tiie defaulter's account. 

The lower appellate Court has found that ^Hhe land 
forfeited and taken possession of by Government, and it was 
again let to the defendant, , the Khatedar, on ' his paying the 
assessment for the previous year and the year that was going, 
and passing a fresh kabiilayat/’ 

p 559" — 6-ir- 


19(!6. 


A.VOXl K 
Baneoh^k.b 
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What, then, is the legal consequence of this finding ? 

Forfeiture ordinarily implies the loss of a legal right by reason 
of some breach of obligation, and thus J 

Blackstone in Chapter XVIII of his Oommentanes« that For- 
feiture is a punishment annexed by law to some ille^gal act or 
negligence, in the owner of lands, tenements, or hereditaments ; 
whereby he loses all his interest therein, and they go to the 

party injured as a recompense for the wrong which either he 
alone, or the public together with himself, hath sustained. 

In support of his contention that the forfeiture had no lepl 
consequences, the appellant principally relies on GanparMa. v. 


imnia^a - 

But while it is there said of the landlord, the plaintiff in «iat 
suit that '' the forfeiture per se did not destroy the relacimis 
;xis’ting between him and his tenant,’^ it is in the preceding 

sentence conceded that “so it may have done as between him 
and Government.” 

Other cases were cited to us, but they seem to us to go no 
further in the direction for which the plaintiff contends. 

No doubt in Mulehani Bhagtoanji v. Slapurp Dadabhm ' it 
is said that “ forfeiture in itself has no direct legal consequences 
under the Code ”, but it is conceded in Qanfnnlibaih case by 
Candy, J., who was a party to the decision in Midelia-ni Bhag- 
wanji’y. SAapurji Dadabhai, that the cases on which this .state- 
ment is based “may not have been quite apposite . Vo agree 

with this comment, and, therefore, refrain from discussing those 
cases. 

If, by the phrase we have cited, it is im ant tiiat the Code does 
not define the consequences of a “forfeiture in itself , then no 
exception can be taken to it, but we see in that no reason for 
withholding from the word forfeiture its ordinary legal siguitic- 

d'anee, ; ■ ' . , 

' When the arrears are levied by sale, then section 5<5, in pur- 
suance of an obvious policy, empowers the Collector to sell 
"' fr^d fiom all tenures, incumbrances and rights created by the 
a> Book II, p. 267. 
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occupant « « « or any of hiS' predecessors-in4itle or in .any- 

wise subsisting' as against such occupant 'b ;■ ' Without such protec-* 
tion no one would buy except at a price fixed to meet the risks 
diivolreci 

Should the Collector otherwise dispose of the occupancy the 
section affords no such protection ; and the legal relations must 
be determined by reference to the ordinary Iaw« So judged/ 
the effects of a forfeiture and subsequent acquisition of the for- 
feited property are subject to the control of equities arising out 
of the conduct of the parties, and for this proposition there is 
the sanction of Sir M. Westropp^s decision in BalkrisJim VaBu^- 
dev W Iladkavmv Narayam {Of. section 90 of the Indian 
Trusts iict). 

And, in onr opinion, it is by reference to that principle that 
this case must be decidech 

This aspect of the case has not been considered by the lower 
appellate Court, and we must, therefore^ remand the case for 
the determination of the following issues :• — 

L 'Has the defendant, by availing himself of his position as 
Ivhatedar, .. gained an advantage in derogation of the rights of 
the' plaintiff or otherwise by his conduct created an equity in 
favour' of the plaintiff ? 

2. If so, is the plaintiff' entitled to any, and what, relief ? 

Parties may adduce further evidence/ .' Return in two months. 

Issues sent doivn, 

G. B. lU 

(1) (1880) 5 Boim TS; 
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■ - -I BEPOETS. : 

; ’ : OillGiNAL OITIL. ; 

Before Mr, Justice Batchelor, 

' Vn,, aDV GENEEWu o. BOMBAY, P^a™., .. ADAMJI 

^ ^ ASD A1 .-OTHEK, DeKNOAHTS.-- 

Gen^ral-ASa^^U of 

-- ««. — -■ 

enactments to tlie position le y Hr tlie Attorney General 

is not called n^on to ^ ^ instituted by hma 

ild Tt be dUs.od -tox .aut of prosccutiou is not one .Hob is .vdbm ibe 
juiisdiction of tbe Piothonotaty to make. 

The AuLnej^for the Isfc defendant served the Attorneys for 
the platiSff with an order signed by the Prothonotary for an 
Iffifivib of documents. The plaintifi^s Attorneys accoiumgj 
furnished the Advocate General with a draft aadavit of docu- 
. . -ni-nval The Advocate General aeolined to 

“'“IV it 0 ^ the .round that it was not the practice for the 
MvocA Gi,ne«l h make saeh affidavits, tat ta stated that 
tL was no ohjecUon to the relate, s by whom he ™s put m 
motion making such affidavit » the dciendants demreo. ^ 

The Attorneys for the Jst defendant, thereupon, took out n. 
summons calling upon the Advocate General to show cause w ry 
the suit should not bo dismissed for want oi pro,3oeut,iou. 

Baluularji in support of summons. 

&coP Advocate General, shewed cause. 

Discovery cannot be obtained from the Attorney 

General : Prioleau v. VnikA SMes, mu:. Anfmo ,M Nor 
can discovery be compelled from the Crown : Atlorne^- Genetd v. 
Newmtk-u^on-T^m CorporalmiGK Tire , same pciuts arc uealt 
within Am- on discovery. Chapter IV, page 91, and Dauie!! s 
Chancery Practice, 6th Ed., pp. 158, 1812. A charity suit filed 

gS|:sh;S|::f ’ ■ ■ 'h * suit Ko.^ 125 of rwo 
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.by 'Advocate is ■ filed ■- -for , ' the Grown. s , .BameU^.s, 

Chancer]) 48^ 49, 157 <?/. 53^ George IIIp C, 155, sec. 111^, 

Ilbert on Government of India^ p. 255, sec. 109; For tlie Crowii_ 
to be bound by an Act it must be expressly intimateci See The 
Secretcmj of State, for India v. Matlmrabhai'^'^ > The order made in 
the case by the Prothonotary is not made either under the Code 
or under the Rules of the High Court. The defendant is to blame 
for asking such an order of the Prothonotary, Even if this order 
is covered by High Court Rules 75(/) and 80(a) it was not 
obtained with the written consent of the parties concerned and 
is therefore invalid. This consent is requisite under the rules as 
otherwise the Prothonotary has no jurisdiction to act judicially. 

Quasi-judicial acts may be delegated ; Civil Procedure Code, 
section 637; these are acts which the Code requires to be done 
by a Judge. The High Courtis powers to. make rules under the 
Letters Patent to regulate its own procedure as regards its original 
civil jurisdiction cannot affect the prerogatives of the Crown. 

The making of an order for discovery on affidavit of 
documents falls under section 129 of the Code and may be made 
through the Court only ; and under High Court Rule 153 can 
only be made by the Court as Judge, this rule not being one of 
those mentioned in Rule 80 (a) under which applications are to 
be made to. the Prothonotary. 

Ill any event tlie granting of such discovery is a matter of 
judicial discretion and not a matter of course. Clearly the 
present case is not one in which the Court would exercise such 
discretion for the practice is to offer such inspection as is neces- 
sary and this has been clone. 

Batcheloe, J. : — This is' a case of a Chamber order which 
has been issued by the Prothonotary calling upon the Advocate 
General as plaintiff in Suit No. 125 of 1905 to show cause, why .. 
this suit should not be dismissed for want of prosecution. 

Unquestionably this is rather a strong order and in my opinion 
under section 80 (a) of the High Court Rules it is not an order 
which was within the jurisdiction of the Prothonotary, xidmifc^^ 
tedly there was- no consent of the .Advocate General to that 
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order, and when reference is made to the applications which ^ 
under rule 80 (a) require consent, before the Prothonotary has 
jurisdiction, it will, I think, be recognised that this application 
IS at least on as high a footing as. those mentioned in the rule. ■ 

Then it is not, I understand, denied that the position, of the. 
Advocate General here corresponds by statutory enactments to 
the position held by the Attorney General in England^ and there 
is ample authority for the view that in general the Attorney 
General is not called upon to make discovery upon oath. It is 
relevant to add, as the Advocate General assures me, that so 
far as he recollects, he has not in the past been called upon to 
make such discovery. I should certainly be reluctant to 
introduce a practice different from that which obtains in England 
in this matter. 

It appears to me that the difficulty has arisen almost entirely 
owing to the form of procedure which the first defendant has 
elected to adopt. It must have been patent to him from the 
first that the Advocate General was suing at the instance of 
relators, and the Advocate General has from the first been willing 
that the relators should make affidavits concerning the one 
relevant document in their possession, that is to say, the Will cf 
Piroo Dossa, which is referred to in the aiinexiire to the plaint. 

The order must he discharged with costs as against the 
Advocate General. 

As against the second defendant, the fact is that he has now 
filed his affidavit of. documents, but as he did not do so until after 
this order was taken out, I think that the first defendant is 
entitled to his costs as against him« 

Counsel certified as between plaintiff and first defendant.. ■ . 

I should add that I do not desire by this judgment to curtail 
the powers which the Prothonotary has hitherto exercised iiiidcr 
Rule 80 {a}. Here the case was a special one owing to the 
Advocate General being the plaintiff. 

, Sqmimons dummed and order disdhrrfjei^ 

Attorneys for the Plaintiff ':— Kanffn mii Fakli. 
Attorneys for the Defendants i—IIr. K. D. Skrol!. 
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Before Mr > Justice &coU, 

MINOR, by his mother and next EBIEND .1906« r ' 
yVEElTABAr, Plaintiff, OHIMNAJI SADASHiV and others, 

, :Defendants.^ 

Ei(jh Court-- Original Side — PraciiceStdts manager of joint Hmdu 

family having minor co^parceners — Minors' names should he added m 
parties — Will — Construction — Buie against p>eri)etuity — Bidian Succession 
Act (X of 1S65)) section 101. 

As a matter of practice suits are not filed on tlie Original Side of the Bombay 
Higii Court by managers representing their minor co-parceners, the practice is to 
join ail persons interested, but it would seem that even if on the face of the; 
plaint there were an allegation of a sol© plaintiff that he sued as manager on 
behalf of a co-parceiiary the minor co-paroener would not he bound by the 
proceedings unless by judicial sale under the decree fights had been created in 
innocent third parties and no prejudice were shown to the absent minors. 

Clause is of the vfill produced in this case was as follows : — 

As to my other property which there is, that is the property situated on the 
east side of the house of my step-brother, I give the same to my younger son 
Chiranjiv Mahadev for his life. He shall have no authority either to mortgage 
or to sell the said property. Ho shall only receive the income of the said 
property and I give the property after his death to his son or to his sons in 
eiiual shares should there be (any such son or sons). In case he leaves no son 
behind him my MiikhtALirs shall got a son adopted by his wife and thus perpe- 
tuate his name. And they shall give the said property to him on his attaining ^ 

the. age of 21 years.’^' 

Ecldf on a construction of the above clause, that the bequest in favour of a 
son of Ai'ahaclev who might be adopted at any time after Alahadevls death by a 
ividow who might not have been living at the testator’s decease was void under 
section 101 of the Inditni Succession Act (X of 1865). 

This was a suit brought by the plaintiff to administer the 
■^:estate:/of hisvgrandfather Khandqjx-Ranqjil , , 

Khandoji Ranoji had one son Shamji and' one daughter Gaoobai 
by his first wife. He had one daughter ,,:';Satbai:;andvHhe ';, son 
Mahaclev by his second wife Muktabai. On the 16th November 

andfiiednnV':the'':S|''§t;':^ 
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Of this will, Muktabai and one Cliimnaji ^adasliiv (defeiidani; 
No. 1) were appointed executors. The executors proved the will 
and probate was granted to them in 1893. 

The material provisions of the will were as follows 

10. After paying the above-mentioned amounts in respect o£ maintonance 
and the Sarkar's dues and the Municipal bills, as to the balance that may 
remain, the same shall be collected together; and (out of the savno) the 
expenses on acconnt of the marriages of ^ Chiranjiv ' Mahadev and ‘ Chiranjiv ’ 
Satbai shall he made. After making the expenses on acconnt of the marriages, 
as to the balance that may remain, the same shall be collected together and 
Government (promissory) notes shall be purchased ndth the same from time 
to time. And on ‘ Chiranjiv ’ Mahadev attaining the age of 21 years, the 
said balance and a moiety of the income collected, shall be handed over to him ; 
and the other moiety shall he kept intact. The same shall be kept for the son 
of ‘Chiranjiv’ Shamji. But the said amount shall not be handed over to 
^Chiranjiv ’ Sham ji, 

11. Besides the above-mentioned immoveable property, as to whatever other 
moneys, etc., clothes and clothings, ornamenti, etc., and goods and chattels there 
may remain after mo, I give the whole of the same to my wife Mnktabai. 

‘‘ 12, My above-mentioned immoveable property shall not be divided so long 
as my son ‘ Chiranjiv ’ Sliamji may be alive. But after his (death) the said 
property shall be divided as follows: —Should Chiranjiv Shamji have a sou 
or sons, then the house in which I now reside shall be given to such son or 
sons, in equal shares. Should he have no son, then the said house shall be 
given to my second son ‘ Chiranjiv ’ Mahadev and his heirg. 

“ 13. As to my other property which there is, that is, the property situated 
on the east side of the house of my step-brother, I give the sasne to my younger 
son " Chiranjiv^' Mahadev for his life. He shall have no authority either to 
mortgage or to sell the said property. He shall only receive the income of 
the said property, and I give the property, after his deatli, to Lis son or to his 
sons in equal shares should there be (any such son or sons). In case ho Iea\x‘s 
no son behind him, my Mukhtydrs shall get a son adopted by his wife riiid 
thus perpetuate his name and they shall give the said property to him on f,iis 
attaining the age of 2l years. 

In 1896, Muktabai died. Gaoobai died in tbe year following. 

Mahadev, the younger son o£ Khandoji Ranoji, attained the 
age of 21 years on the 24th May 1901 and died thereafter on the 
4th day of June 1902, without leaving any issue. After bis 
death, his widow Parvatibai (defendant No. S) adopted Rama 
(defendant No. 4) on the 20th May 1804 as son to her husband. 

Shamji, the elder son p£ Khandoji Ranoji, was the father of 
the plaintiff. The plaintiff was not born at the date of the will, 
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nor: was lie .ill existence at the', date of 'Khandoji's. death. ■ The 
testator made some' special provision . regarding Shamji in the 
will. It ran 

There is a son horn of tlie womb of my first wife. His name is “ CiiiranjiT ** 
Shamji lOiaudoji, . . , (My) elder son "‘Obiranjiv’’ Shamji does not act 
obedient to my orders. And he has also been behaving improperly with me, so 
imicli so, that I had driven him from my house twice. But considering that 
he is a son born of my loins and forgiving his faults, I have brought him 
again to my house. He is however still giving me extreme annoyance. And 
knowing that if I keep Mm in (my) house he will put me to a great loss^ 
I intend to drive liim from my house. 

After my (death) also my son Chiraiijiv” Bhamji >shall not be kept in my 
house but he shall be kept separate. And out of the income of my above- 
mentioned property B.s. 10 shall be paid to him every mouth for his and his 
family’s maintenance.” 

In 1890^ Shamji (defendant No. 2) filed suit No. 69 of 1896 in 
the High Court praying that the will of his father might be 
construed and that his rights in Ms father^s estates might be 
ascertained. He sued in his own right and as the heir of Ms 
infant son who he alleged had been conceived in the life-time of the 
testator but was born and died after him and he claimed as the 
heir of such infant son what was given to such son under the. will. 
The defendants in that suit were Muktabaij Ohimnaji (defend- 
ant No. 1) and Mahadev* This suit was decided by Mr. Justice 
Fulton on the 2nd October 1897. The material declarations in 
the decree were ; that no son conceived in the testator^s life-time 
wms bom to Shamji^ that no division of the immoveable proper- 
ties mentioned in clauses 12 and 13 of the will should take place 
until the death of Shamji. That Shamji and his brother Mahadev 
were to be paid Es. 20 per month each during ShamjTs life. 
After payment of the monthly allowances and the outgoings and 
expenses out of the income of all the immoveable property a 
moiety of the balance of income should on Mahadev attaining 
the age of 21 and thereafter so long as Shamji should be alive bo 
paid to Mahadev or his representatives and the other moiety 
: intended by the testator for Shamji^s son should so long as Shamji 
be alive be divided equally between Shamji on the one hand and 
^ Mahadev or hxs representatives on 'the other. And that in the 
: eyent of Mahadev dying leaving a son or sons of his loins there 
would be an intestaej?- in respect of the chawl property 
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Mahlilev clW i.l Juoe W02 ote he h:>d attorned 21 y«™- 
In 1901, Shamji ffled mothei amt (No. .0 of 1=01) m t m 


in 19^ filed: aaothe. suit (No. 20 of 1901, in the 

Hio-h Court for administration of the estate of his athet and .01 
neclaration that the plaintiff was entitled to the p^erues 
mentioned in clauses 12 and 13 of his fathei s wi^ o 

maintenance of Mahadev’s widow and tor possession thtiboi ^ . 
for the ascertainment of his rights in the entire Fopei'ty- _ le 
defendants in that suit were Ohimnaii and Parvatibai, the widou 

Chimnaji filed his written statement on the IDch March lJU-i. 
On the 20th May 1904, Rama was adopted by Parvatibai as 
son to her husband. Under a consent Judge’s onler, he was 
made third detendant m the rait without any admiesrori on the 
part oE the plaintiff or- the Beat defendant therorn r.tat toe 

on the 19th dantrar-y 1905 in a consent 

decree, whereby it was provided : 

.<TUis Court by and .dtli snob consent doth order that the f tte 

deceased KhandojlRancji be divided equally between the plaintiff .^nJ he 
4.1 • 1 lofonrl-iut Eauaa Mabadev Andhole and this Court by and with 
sul eoBHont doth further order that maintenance at the rate of 
ineLmbe paid to the said second defendant Parvatibai by the .aid thud 
defendant pLa Mahadev Andhele out of his share ui the said proix.rtie. ... 
Id this Court by and with such consent doth, further order that the p.amt.k 
iuid the said iliird defendant Eama Mahadev Andhole no ta.-:e uieir hd) s-uw ^ 
rdiasonan intestacy so that the same shall be ancostml lu the kuid. ot 

each . . 

This decree was scaled in July 1905 aiui tlic first ddeiulmit 
Chimnaji made an appointment for tlie 22nd August 1905 to give 

charge of the properties in the evening. 

On the same day, the plaintiff, a minor, represented by ^liis 
mother and next friend Revabai brouglit this suit aguiiLst 
Chimnaji, Shamji Khandoji, Parvatibai and Rama .Maiiaduo. 
The plaintiff prayed that the decree passed in suit No. 20 of 
1904 he set aside as being obtained by fraud and collusion of the 
parties to that suit or some of them ; that the will ol iviiandoji 

Ranoji may be construed' and his estate adrninistere.l ; that the 

plaintiff’s rights and interests in the property of liis graiidtathor 
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■may be ascertained and. declared ) and that such property as he 
may be found entitled to^ may be secured to him and safeguarded 
during his minority^, and ordered to be made over to him when 
he lattained majority. 

'Bama Mahadev (defendant No. 4) contended in his written 
statement that he was duly and validly adopted by Parvatibai; 
that the plain tiff not being in existence at the death, ot Khan doji 
was incapable of taking any benefit whatsoever directly under 
the will/ and whatever interest he. was entitled to was under an 
intestacy and as an heir to his father Shainji and through him 
alone and that the consent decree was not obtained by fraud and 
.collusion as alleged. 

Jinnah miA. SeMvail for the plaintiflf We say the consent 
decree does not bind us. We v/ere no party to it. Shainji was 
a lunatic at the date of the consent decree in Suit No, 20 of 1904. 
Moreover, our father could not in law sufficiently represent our 
interest, ' A,s regards the adoption we say that it is bad for there 
%vas no express authority given to Maliadevhs widow (defendant 
No. 8}d)y Maliadev diiriiighis life4i(ne and that the adoption was 
not in . fact made, and even if held proved, it would not divest 
the estate vcKsted in Shamjee and the plaintiff. Moreover, under 
clause 13 of the 'will the authority to adopt' is given to the wddow 
and the executors and therefore it is bad. This authority does 
not sui‘vi\'G after KbanJcji’s death. Amrito lal I)ntt v. 

8nrnomO'/je Dasi'^'^ ; LaJisJimihai v, Fuhmi Vasudev^^'>> We further 
say that the gift in favour of ShamjPs son under clause 12 is bad 
as,: Shamjee'., had no son...,ah:the'date of the. will .and ■therefore.the' 

■ giit 'over is alsO 'bad and theim is. an 

As regards clause 13 the devise in favour of the adopted son 
'M.laad'as,,there','Was no son adopted"by,.tlie,,wido.w of Mahadev at 
Mahadevts death and therefore there; is an 'intestacy- and the.. . 
plaintiff and the Snd defendant;, Shamjee,, are ■..entitled, 
following cases were referred to 4n,argum.ent' Finayai^: 
V. /khmnlsirahr General of ; BaJIcruIim v., The Mlmi* 

eipalii;// rf 31ehafU‘^\ 
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Ii-m/ce>y acting Advocate General, md Fads /i a /ilor the second 
defendant Shamjee We say Shamjee was not a liiiiatie. The 
coiivsent decree was for the benefit of the plaintiff. Under the 
decree he gets more than what he would have got under the will. 
Different considerations apply to the two clauses. Clause 13 has 
been construed by Mr. Justice Fulton in. Suit No. 69 of 1896. 
According to it phxintiff has no present interest until Shamjeo^s 
death as the expression is leaving a son at his cleatb.'’ This ; 
decision is binding on the plaintiff. As regards clause 13 the 
plaintiff has no present right. The income is subject to accumula- 
tion. It is only on Shamjee^s death that plaintiff avouM take it 
in the event ot* no adoption. Moreover there is tlie express 
authority of Mahadev to adopt. Even if there is no such authority 
the adopted son of M.ahadev v/oukl take as a persona deaigMiia. 
In any view the decree is for the plaintiffs benefit who is a minor 
and the Court should always have regard to this fact. 

Bliandarkar (with Bahadurjee) for defendants Nos. 3 and 4 : 

We say that the consent decree is binding on the plaintiff*. His 
fatlier Shamjee sufficiently represented his interest. A compro* 
mise made by a father is binding on the sons. The decree is 
nothing more than a compromise in the nature of a partition 
between Shamjee and Mahadev’s representative. The property 
in clause 13 is more valuable than that of clause 12 and if the 
decree is set aside on a possible construction the plaintiff would 
be a loser if the adoption is upheld. See Filam Singh v. Ujiigar 
S'mgF'^^^ ; Jagan Nath v. ; Radhahal v, Ananlrav^'^- ; 

Jehangif Bai i Ilamesimar Frosad Singh w Bach mi 

Prosad SingIN\ 

...Moreover, we say that there was an express authority given 
to defendant No.. 3 by Mahadev^ and that defendant No. 4 was 
; adopted under this autlioritjn This, is sufficient to divest any 
estate that may be vested, in Shamjee. Further, Khaiidojee has 
given express directions, to dus executors to get a lioy adopterL 
The case of * Bahhmibai v. Fishm TasudeA^^ does not apply as 


(1) (1S7S) 1 All C61. 
m (iS£4) 16 All 231, 
in {1880) 9 ffoni. m. 


ff) (1003) 27 Boiiu SSI i 5 Brnn, L, H* ISU. 
,<s) (1903) r»l Cal 111, 

' {&) (1905) 29 Bum. 110 : 7 ikiM, B. E, 43il 
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there was no disposition of beneficial interest in favour of tlie 
.adopted, son'j, as is :tlie case here, 

' Again^j' under clause 13^ the adopted son is entitled to succeed 
independently of any consent of Shamjee, He takes it as a 
permna. clesignata. The estate is not left in abeyance between 
the period between Maliadev^s death and the adoption. Accord« 
ing to the judgment of Mr. Justice Fulton there is not to be any 
division of corpus till Shamjee^s death and until it is so done^ an 
adopted son can come in by virtue of his adoption. He takes it 
as donee under a power of appointment. See Yethkajulu Naidii' 
V, Muhuntim Naidtfi'^ ; Qurlingapa v. N andapa!'^'^ ^ There is no 
intestacy as regards clause 13 and the plaintiff is not entitled to 
succeed. 

ScOTT^ J. : —This suit is brought by the plaintiff, a minor, by 
his mother, as his next friend, to have a consent decree passed 
in Suit No. 20 of 1904 set aside and to have the estate of his 
grandfather Khandoji Eanoji administered. 

Khandoji Eanoji died on the 31st of May 1892 leaving two 
sons, Shamji (the plairitift'hs father) ^ind Maliadevn Maliadev 
died on the 4th of June 1902 at the age of 22 without issue but 
leaving a 'widow. 

Shamji is still alive. 

By his will Khandoji gave directions regarding the disposal of 
the income and corpus of two immoveable properties in Bombay 
inentioned' ,in . clauses 12 and , ,13 of his /will, '- ■ 

In 1896 Suit 69 of 1896 was -filed by Shamji against the executor 
and executrix of Khandojfs will and against Maliadev for 
construction of the will. 

Mr, Justice Fulton held that the immoveable property v/as 
not to be divided till after the death of Shamji but that as to 
the bahiiice of income if Maliadev a'ttained twenty-one he or his 
representatives should receive | thereof during Shamji s lifetime, 
the remaining J going to Shamji ; that at the death of Shamji 
leaving a son the house mentioned in clause 12 would be dealt 
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witli as iatest^^^ property ' of ' the testator but if Sliaiiiji clieJ 

leaving no soil it would, go to. Mabade’^ absoliitely^ 

The devoiution of the bouse mentioned in clause 13 wa-'s uoa 
decided. 

As above stated Mabadev attained tweniy-oiie and died a year 
later. On Mabadev s death Siiamji filed Suit 20 o.f 1904. ilo 
set out the following faets. 

That Khandojl died on the 31st May 1892 leaving a ivdll of 
wliich the first defonJanb was surviving executor ami L-avii'<g 
hiiu surviving r, wo sons plaintiff Shamji and his brother 'dabadev. 
That plaintiff hud no sons born at date of tcst.itoils death. Thet 
Mahudev attained twenty-one years on the 24th .May lOOi and 
died on the 4th Juno 1902* He submitted that lie was^ as the 
manager of a co-parcenary consisting of liiiiiself and iLahadev, 
entitled, in the events that had happened, to tlire two immoveable^ 
properties, tlie subject of clauses 12 and 13 of his father’s will, 
and he proved for a r/eclaratioa of title to the two propenies 
subject to nnuntenance of Maiiadevbs widow aiiii for i'.ossrssioii. 

He did .not state that the. plaintiff wnis in es.isteii'ee who would, 

; if.liis coiiti:-iitio.n was correct, be entitled to. a share as a.eo-parcener" 
in the property in suit. 

He, '.stated:' that Mabadev had' died . without issue without: 

: having adopted a son and contended that if a son were adop'ted : 
the direction that 'the property should, be gi\'ei„i to him wlie.ii l:,ie 
att'ained twenty -.one was invalid according to Hindu law. 

Subsequently the plaint was amended by the addition of Rama 
Mabadev, as a party defendant, wdio alleged lie had been adopted 
to Maliadev but who, Shamji contended, had not been AUilidly 
adopted. 

At the hearing before Cliandavarkar, Jl, a seitlcinaiit was 
proposed and after the executor of Kiiaiuluji had bruugliD the 
present plaintiff's existence to the notice of tlie Court, a. consent 
decree was passed without adding the plaintiff as a p.n;t}n 

By the decree it was provided that the testatorfs iiiinioveable 
properties should be sold and the proceeds divided in equal sliares 
between Shamji and Ea'ma Mabadev. It being provided that 
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Shamji' slioiild take Jiis share as ancestral property and that the 
: maintenance of Mahadev’s widow at Bs. 20 per meiisein slioiild 
be provided for out of the share of '.Rama Maliadev, 

' This decree was passed on the 19th of Janoary 1905, 

The present suit was filed on the 22nd of August 1905 before 
any of the property had been sold- under the consent decree.^ : 

The first question wdiich arises for determination is whether 
there was in £a,ct a consent decree consented to by a competent 
plaintiff* for it is contended that Shauiji wm,s in fact a lunatic at 
the time it wnis passed, for he is now a lunatic in the Ilatnagiri 
Lunatic Asylum, whither he was sent in hfovernber 1905. Upon 
the evidence of Messrs. Dlnslia and Gulabbhai I hold that Shainji 
. w^as not a lunatic at the date of the decree. His coiifinement in 
"'ihe' Oolaba Asylii'm some years ago and his present confinement 
at. Ratoagiri appear to have been the result or aicoliolic excesses' 
but he was perfectly sane throughout the p.rogTess of Suit 20 
uf 1904. 

On behalf of rlie fourth defendant it was contended that the 
e,xistenc 0 of the ■ consent decree to which the plaintitFs father 
'"had been a party, was suflicieiit to bar this suit in so far as it is 
soiigiit to disturb the fourth defeuidantnu the enjo 3 '’'ineiTt of 
benefits secured to him by^ that decree. The contention is based 
upon the assumption that the: senior member of one branch of a 
Hindu family is t lie representative of all minor co-parceners in 
tliat brrmch ibr the f)nrpos3 of all litigation whether that litigation 
terminates in a decision of the Court after contest or in a 
consent decree. I can find no authority for this contention. In 
Ga/i Saca//t \\ Nara^\^/u I)/ioncP^ it was pointed out by Mr. Justice 
West tliat since the enactment of section 50 of the Civil Procedure 
Code a , ■ plaintiff suing in ' ' a representative. ^ character ' must" >set " 
forth and show in his plaint that he is qualified to fill it. The 
learned Judge goes on to say that in earlier times the same 
strictness of procedure did not prevail and the Hindu family was 
considered as a .corporation whose interests were centred in the 
manager and that this w*as the practice in litigation as in other 
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traiiyactions and he referred to a dictum of the Judicial Coiiimitteo 
in loffendro case decided in 1871 as showing that tlie 

practice had been recognised and not condemned. 

In the later case of PadmaJcar Yinayah v» Ilahcuhv 
Sir Charles Sargent, 0. X, appears to have doubted whether 
Mr, Justice West had not in Gan Bavarif s case stated the rule 
regarding the representative character of manager of Hindu 
families, in the days before the Civil Procedure Code, too widely. 

In the recent case of Khiarajmal v. DavtrB^'^ Lord Davey 
delivering the judgment of the Judicial Committee after observing 
that the Court has no jurisdiction to sell the property of persons 
not parties to the proceedings or properly represented on the 
record said that the Indian Courts have properly exercised a wide 
discretion in allowing the estate of a deceased debtor to be 
represented by one member of the family and in refusing to 
disturb judicial sales on the mere ground that some members of the ® 
family who were minors were not parties to the proceedings if it 
appears that there was a debt justly due from the deceased and no 
prejudice is shovk^n to the absent minors. It appears from the 
same judgment that the discretion above referred to vroiild not 
be properly exercised where the interest of a minor was aSected 
by the provisions of a consent decree to which he was not a 
party. 

As a matter of practice suits are not filed in this Court by 
managers representing their minor co-parceners ; the practice is to 
join all persons interested, but it vroukl seem tliat even if on the 
face of the plaint there were an allegation of a sole plaintiff that 
he sued as manager on behalf of a co-pareenary the minor co- 
parcener would not be bound by the prcceedings unless by 
. judicial .sale under theRecree rights had been created in iniioeeiii 
.'■third' parties and no prejudice- were shown, to the absent minors. 

• In the present ease- the defendant's contention must fail first 
because Shamji in Suit No. 20 of 1904 did not sue or purport to 
sue in a representative capacity on, behalf of himself and liis 
infant son, and, secondly, because no steps have bemi taken under 
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the decree tlie property in suit being still intact in the hands of 
the Special Oonimissioners. / 

" It does not, however, follow that because the plaintifF^s suit is 
'not barred by the consent decree it is one \vhich is necessary or 
justifiable in his interests. In justification of it, it is contended 
Gil behalf of the plaintiff that Eama is not the adopted son of 
Maliadev and that, if he is, he took no interest as a legatee under 
clause 13 of the will of Khandoji nor did he take as an heir on an 
intestacy because lie was not adopted with the express authority 
of MahaJev in which event only could he have participa-ted with 
Shan'iji and the plaintiS* in the property not validly disposed of 
by the iviii of Khaiiclojio 

Dealing first witli the issues of fact involved in the above 
contentions I hold the adoption of the fourth defendant by 
Mahacievts widow on the 20th of May 1904 to be proved; several 
witnesses have deposed to it wdio have been unshaken in cross* 
examination and the only evidence adduced to discredit their 
story by proving that it W' as not possible that the ceremony could 
have taken place in Yittoba Chelkids Divankhana is very incon- 
clusive. The story of the adoption is moreover supported by the 
letter Exhibit SA and the agreement Exhibit J executed on or in 
contemplation of the adoption. 

Upon the question ivhether or not the fourtli defendant v/as 
adopted under an express authority from Maliadev the evideiico 
is 3iot so clear or satisfactory as that as to the factum of the 
adoption but I have arrived at the conclusion that the defendant 
Rama has proved that he ^vas adopted under an express authority 
given by Maliadev to his widow shortly before his death. 

The express authority which is a priori likely to have been 
given is deposed to by the wfitiiesses Maliadeo, Bapu and 
Narayan who appealed to me to be respectable and intelligent 
men with no motive for giving false evidence. 

The some fact is deposed to by Parvatibai, the adopting 
widow, but she is a vague and inaccurate witness whose evidence 
standing alone would be of little value, 

, Her, father llhaiidoji in whose house the authority is said to ■ 
have been given says he was present at the time but his presence 
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does not appear to have been noted by any of the other witnesses^ 
No doubt, if the authority was really given/he must have heard 
of it at once and may have persuaded himself that he was present 
:.;at. the time. ' . 

It is said, however, that Mahadeo was not in Poona in 'March 
1902, and that, therefore, the story of the authority having 
given by liim. in KhaiidojPs house at Poona must be false., , 

The plaiiitift's Counsel on this point called Satabai/ the plaint- 
id^s aunt, now aged sixteen or seventeen,. Revabai, the plaioti'ffs 
mother, Tiilsabai, the neighbour of Re vabai, aiidChiiiiDaji Sadii- 
shiv, .the .surviving executor of'Khandojt Ranoji. SatabaiV'Who. 
,. :::'';,iiiust ill the', early .part;;. of 1902’have been twelve or thirteen years,,;:. 

old,.. says that she attended, to.' Mahadev, for si.x. months, before hie;; 
;^^i:.;death and.thathe' was in 'Bombay -during the whole of that period 
go to -Poona in the Sliimga holiday. Pie, however, 
;:W::Went' to; Nasik a- year before his death* ' 

. Eevabai says Maiiadev and Batabai went to Nasik six i.iionthS' 
before his death and slaj^ed there for two months. 

Tiilsabai says ' Mabadev went to Nasik six months be,£ore his; 
death for fifteen days find .did .not .go to 'Pooim three O'r fo,iir, 

- .months .before his-death, 

■.'(Jli'i'mnaji Sadashiv 'says that he, does not know if Mahad.ev-'.;was,., 
in Bombay in -March 1902. and proves ..that Mahad'ev. ^dicl no-t;..^^ 
receive his monthly allowance in Bombay during that inorith; . 

If the oral evidence on this point stood alone I slioiild pi^:)bjib}y 
hold that the authority was proved as I do not tliink the evidence? 

.. of -the female witnesses called by the fdaintilPis of any A'aluco 

There is, however, -certain documentary evidmice wliich points 
■to the same conclusion. :We have a post card (aihnif.tmiiv 
genuine) dated the Sth of March, 19d2, in which KJirtiiihhi 
NatlinjPs mother writing to him from Bombay >pjaks of ln::r 
intention of bringing Mahadev to Poona at !)is own ihslro on 
the following Monday and we have the agix-emeat of 
dated the 20th of May, 1904, in which the reciial '' wlioreas the 
said Mahadev Khandqji at the time of his death .ga\'e oral 
directions to the. said Parvatibai • to adopt a mii^^ has been 
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altered by the substitution of the words ‘^shortly before^ for fat 
the time o'b* and by the addition of the words at Poona/ 
These alterations purport to have been made at the time of 
execution of the dociimeot and it seems improbable that if the 
story of the aiithodty is wholly false, suspicion would have 
been invited by an alreration of Exhibit J on this point when a 
false story of an authority given by Mahadev in Bombay would^ 
if the evidence of the plciintiff‘’s witnesses is true^ have been 
more easy to prove than that which has been set up by the 
fourth dtfendaiiBs witnesses. 

'Mr. Jinnah suggested that as Parvati .and her father said 
Mahadev died eight days after his return to Bombay from Poona 
and as his death occurred in June their story must be false. 
But as I have already observed Parvatibai is a vague and 
inaccurate wdtness. She does, however, say that her husband 
returned to Bombay in Cbaitra and died in the following June, 
The inaccuracy relied on is, in my opinion, no ground for 
disbelieving the defendant's witnesses* 

Bat although the fourth defendant has no desire io disaffirm 
the terms seitled by the consent decree his case is put higher 
than that of an adopted son sharing in property which had 
descended to Mahadev and Shamji on an intestacy. It is urged 
that if his full lights had been insisted on he would have been - 
abs'')lutely entitled under ihe terms.of clause 18 of the will of 
Khandoji Ranoji amd in the events which have happened to the 
house mentioned in that clause —a house which is admittedly 
fa,r more valuable than the other house of the testator* 

Clause 13 of the will is as follows : — 

“ As to rny other propert_v wliich there is,, that is the property sUtia^ed on the 
cast side of the house of my step-brotber I give the Scame to iny yoir ger son 
Gibran jiv Maliidcv ha* bis life. He shall havij no aiuliori y either to mortgage 
or to soli the s lid proiJerty. He siiall only receive i ha income ol the said property 
and I give the property after liis death to bis sou or to his sons in ecjual shares 
should there be (any such son or sons). In case he haves no son behind 
him my mukhtiars shall get a son adopted by his tvife and thus pcip,:tual 0 his 
name. And they shall give the said property to him on his attaining the 
age of 21 years.’^ 
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It is a>-nccl that tlie gift to a son of ifahadov a.loptod . 
after the death of Mahadev was good as an executory beques 1 
thou<-h his interest did not come into existence immediatelj 
on the determmation ot the prio, life interest oi Ma^to | v 
Executory bequests have been recognised as valid m Hmd , , 
wills in three cases, in all of which the executory interest so ^ 

rocked, would arise if at all innnediately on the termination 1 
of a° prior life interest. In Sreemuttj/ So,^eemon,y Dossee v. 
Venobuncloo MulUd « the Judicial OommiUee held^that there 

would be nothing against the general prmoip es mf 

in allowing a testator to give property whether by wayoi 

reward or by way of executory bequest upon an event wliic i 
was to happen if at all immediately on the close of a life 

In Jamrhd v. KabUiai > the High Court of Bombay 
following Soorjeemonefs case upheld a powm- of appoimmon^ 
suhiect to the same restrictions a.s the Hindu testaineiitaiy 
law imposes on the testator himself ; vi^., that the appointraen 
■ Hhall be made during the life of the tenant for life, so that the 
appointee might be ascertained when the event aro.s^ on n hich 
he was to take and that he should be a person alive at the death 
of the testator 

The judgment in Javerbai v. KaUild was adopted ami 
applied by°the High Court iu the case of Bd ILMmhi v. Dai 
Mamiihai The last named case was taken on appeal to the 
Privy Council where the decision of the High Court ivas alHrmed 
subject to a verbal variation iu the decree. The ijiie,-,tioiq 
whether an executory bequest, not taking efteet immediately 
on the close of the prior life estate, would lie geiai, did not 
directly arise as the interest of the possible appointee could 
not in that case take effect later than the close of tlic prior life 
estate hut in dealing with an argument of .nr, Alaj ue that 
there would not be such a transfer of po.ssession to the person 
who would take by virtue of the power as was neee.ssary to 
enable it to be validly exercised, their Lordships .say: '^It 
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appeai\sio follow Ximi tlie first taker being allowed, to have 
,/oiiiy : a, life-iaterest,. that Ms possession is snffieient to complete 
the, executory bequest which follows the gift for life/^ 

In the present case Rama,, though born in the life-time 
of the testator^ was not an adopted son at the date of Mahadev^s 
death and the executory bequest in favour of an adopted son 
could not therefore take effect immediately on the death of 
Mahadev^ the life tenant* The case is^ however^ complicated by 
the provisions for distribution of the surplus income of the 
iiiiinoveable property during Sharoji’s life-time irrespective 
of the beciuest under clause 13 and in the events which have 
happened the person entitled to | of that surplus on Mahadev^s 
death was according to the judgment of Mr, Justice Fulton, his 
Vv'idow till the adoption of Rama and from the date of the adop- 
tion Rama himself-, the other J being payable to Shamji, The 
beneficial interest in these houses is therefore disposed of for 
the present under clause 10 and when Shamji dies the executorj:^ 
bequest in favour of an adopted son will have been already 
executed by the adoption of Rama* But it is unnecessary for 
me to consider whether these circumstances would be sufficient 
to support the executory bequest in clause 13 if the fact of the 
death of Mahadev before the adoption of Rama v-as the only 
objection to it, as I consider the bequest in favour- of a son of 
Mahadev who might be adopted at any time after Mahadev^s 
death by a widow %vlio might not have been living at the 
testator^s decease is void under section 101 of the Indian 
Succession Act. I should be prepared to hold on the authority 
of King w Isaacson that the interest of the adopted son would 
vest ill him as a son on adoption notwithstanding the provision 
that the house should be given to him by the executors on his 
attaining twenty-one but it is clear that if we regard possibi- 
lities the vesting might be delayed beyond the period allowed 
.:.:by "section:' JO 1 and it. is no answer 'to^ ..say that- The. son" adopted, 
was in fact living at the death of the testator. 

The result is that in ray judgment the house mentioned in 
clause. 18 subject to the provisions , of clause 10 as to- the 
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diyfcribiition of income' cl mliig ShamjPs life-tiiiie devolved upon 
Shamji and Mahadev as upon an intestacy. It is conceded that 
they would take it as joint family property fi'om an ancestor 
and that therefore the plaintiff would have an interest in it 
at birth. On Mahadev's death the surviving coparceners were 
Shamji and the plaintiff but on his adoption the fourth clef eni I ant 
became entitled to a moiety as representingvMahadevhs branch* 

The house mentioned in clause 12 would according .to 
Mr. Justice Fulton^s judgment devolve on' the testator^s heirs 
including Rama Mahadev in an ixncertain event and in default 
would devolve on Mahaclev^s heirs. 

Of the distributable income f in the meantime would go to 
the fourth defendant and I to Shamji. 

the consent decree which secured 
to ' Shamji as 'ancestral property one moiety ol‘ the property 
1 of the testator was very beneficial to the plaintiff and if the 
question were merely between him and Rama I should dismiss 
the suit with costs on the next friend on the ' ground that the 
plaintiff has not been shown to be entitled to so much as the 
. fourth defendant has since the co.nsent , decree alwajs been 
willing to secure to him. 

The lunacy of Shamji, however, makes it necessary to make 
some provision for the safety of the interests of the plaintiff 
and his father. I am informed that there is no balance of 
income available for distribution, I app(dnt Messrs. Dinslia 
and Gulabbhai Special Commissioners in this suit as well as 
in Suit 20 of 1904 to sell the property and divide the net pro- 
ceeds into two equal moieties, one of which shall be paid to 
the fourth defendant to be held by him as provided by tlie con- 
sent decree. The other moiety should be applied first in pay* 
ment of the costs of the executor in th-s suit taxed as between 
attorney and client, secondly in payment of the taxed party 
and party costs of Shamji and one day^s costs of the plaintitf. 
The balance to be paid to the Accniiritant General to be 
invested by him in Government paper the income of which 
shall be applied as follows : Rs. 20 per month to Revabai for 
inaintenance, the balance ' for the support of tho iiiiiior and 
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tlie lunatic and sucli persons as the Court ‘ may hereafter from 
.time'to time order* 

Next friend to pay fourth defendant's costs of suit and 
plaintid^s costs, other than those above speciiically provided 
for. Liberty to af/ply* 

Attorneys for the plaintiff : — Messrs, Captain and Vaid^j/a, 

Attornevs for defendants 1/n P. Pamd, 3Iessrs, Papie 
<■5' Co^ and Messrs^ Maganlal^ JeJian^ir and Gulahbhau 

lU K« 
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Before Sir Latsremce Jenkiniiy K^Q.LBJ,, Chief JicsUcbs and 
3£r» tltistice Batty » 

BAI J AT Jt AND OTHERS (ORTOIKAL DEFENDANTS 6~ll)j APPELLANTS, 'O. 
I^. G. BIACLEOO AND OTHEES (OEIGINAL ['LAINTIPF AND DEFENDANTS 
l—S), 'E espondent&^‘ 

TFij//-— Sar/i de5ts and liahilities as aforesaid Sucif'— ■‘Construction'^ 

Time m part of the descriiytlon, 

A will contained a clause providings— 

11. As reg^irds the remaining one equal fourth share of the said residue I 
direct that If at tlie time the said residue is divisible my son Ardeshir shall 
]iave no debts due by him or any liabilities likely to result in a debt or debts of 
more than Rupees five thousand the said share shall be made over to him 
absolutely, but if olher visa then I. dii’iict that the said share shall be held or 
settle:! by my Executors upm trust until the said Ardeshir shall be free from 
such debts and Kabilities or until he shall die to a];)ply the income of the same in 
or towards the maintenance and support of him, his wife and children or such 
or one or more of tliiin the said Ardeshir, his wife and children as the trustees 
may at tlmir ftbyolute discretion determine and the education or other beneiit 
of such children including th^ir marriage, but when and so soon as the said 
Ardeshir slia’l be free fro.n such debts and llabiiities as aforesaid upon trust to 
pay the same and iill unapplied income, tf any, to him the said Ardeshir 
absolutely.'^. ■■ " ' 

A questicm having arisen as to whether the expression when and so soon as 
be the said Ard star shall be free from su-di debts and liabilities as aforesaid^' 
had reference only to debts and liabilities existing at tli© time when the residue 

was divisible, : ,■ 
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IMd, that the debts and liabilities to wliich the clause related were debts or 
any liabilities likely to result in a debt or debts of more than Rupees live 
thousand and it was with debts of that description that a comparison was 
hnplied by the wmrd such ' Time was iiO' part of their description and reference 
was made to time only to indicate the event on which certain ooiise(|ueiices were 
to follow according as debts and liabilities of the description indicated, did or 
did not exist. 

Appeal from Chandayaekar, J. 

One Gursetji Pallonji Powalla^, a Parsi inhabitant of Bombay/ 
died at Bombay on or about the 5th October, 1889^ leaving him 
surviving four sons, namely, Ardeshir, Jamsetji, Kaikobad and 
Palionji, then a minor about thirteen years old, and six daughters, 
namely, Dhanbai, Sonabai, Meherbai, Bachubai, Chandaiabai and 
Ratanbai, his only heirs according to Parsi Law. Prior to his 
death Cursetji made his last will and testament, dated the 16t!i 
October, 1888. 'Under the will the testator appointed his 
son-in-law, Sorabji Edulji Warden, his three adult sons and 
his nephew, Jamshedji Dorabji Po walla, as executors. After mak- 
ing provision for certain bequests and legacies to his daughters, , 
the testator directed that the residue of his property should be 
divided into four equal shares and one share should be given to, 
each of his four sons/ With respect to. the fourth share of 
Ardeshir, clause. 11th of the will provided as follows 

11, As regards the remaining* one equal fourth share of the said residue I 
direct that if at the time the said residue is divisible my son Ardoshir shall have 
no debts due by him or any liabilities likely to result in a debtor dcbt.s of more 
than Rupees five thousand the said share shall be made over to him ab.?oliLtely, 
but if otherwise then I direct that the said share shall be hold or sot' led by my 
Executors upon trust until the said Ardoshir shall be free fruin >niclx debts and 
liabilities or until he shall die to apply the iucoma of tlie saiiie ia or towanls 
the maintenance in support of him, his wife and cliildreii or such or one or luore 
of them the said Ardeshir, his wife and chiUrou as Ihi' may ui fiwh 

absolute discretion determine u.nd the education and otlicfr benefit of siicli child* 
ren including their marriage, but when and so soon an he the said Arilesfilr 
shall be free from such debts and liabilities as afoi'csaid upon trust to pay 
the same and all unapplied income,, if any, to him the .said Ardeshir 
absolutely.... 

Probate of the said will was granted to the executors on the 
21st March, 1890, but before the grant of the probate, that is, on 
the 8th February, 1890, "Ardeshir filed a petition in tho Court for 
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.tlie.telief of:i!isolvenfc debtors.aud attached to it a schedule ofhis 
:debts amoi^ to'Ks. 58;265-14«6. On the- 20th August^, 1890,^ 
he obtained, liis personal discharge- and judgment was entered 
up against him in the name -of the Official Assignee- 'for 
the amount of the scheduled debts. On the SOdi January, 1895, 
satisfaction was entered up by the Court of Insolvency in 
respect of his scheduled debts. Ardeshir, however, continued to 
contract debts and on the 19th Februarj?', 1904, he filed a second 
petition of insolvency and under the vesting order his estate 
became vested in the Official Assignee, who, thereupon, filed the 
present suit for the recovery of Ardeshir^s share in the residue of 
his fathe^^s property, alleging that by the 11th clause of his will 
the testator directed that Ardeshir^s share should be given to him 
absolutely if, at the time the residue became divisible, he had no 
debts or liabilities of more than Rs. 5,000 1 but if otherwise the 
executors should hold his share in trust until he should become free 
from such debts ; that the residue became divisible on the expir- 
ation of the executor’s year,’’^ that is, on the 5th October, 1890; 
that the debts and liabilities which existed on that date came 
to an end and were extinguished on the 30th January, 1895, 
when the Insolvents^ Court entered up satisfaction in Ardeshir’s 
favour who since that date became entitled to receive from the 
executors absolutely his share of the residue. 

Defendants 1~5, executors under the will, practically support- 
ed the case of defendants 6 — 11, wife, daughters and sons of 
Ardeshir, who maintained that the suit was pre-maitire because 
the estate of the testator had not been fully administered so as to 
enable any one to insist that the residue had become divisible ; 
that even if it be assumed that the time when it became divisible 
wa..s on the expiration of the executor’s year, the second con- 
dition prescribed by the testator to enable defendant 2, Ardeshir, 
to have his share absolutely had not been fulfilled since he, 
defendant 2, had all along continued indebted for more than 

1, Whether on the SOtli Jmiiaiy, 1895, the second defendant became free of 
all his debts and liabilities within the meaning of theXlth claivse of the will in 
the plaint referred to ? 
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. tlifl eseoutoi-defendants held one-fouiTh shav.'> 

2. Whether on the defendant absolutely ? 

of the residuary ^ ^ been entitled under the 

g. Whether the ghare of the said residuary estate ? 

said will to be paid his one-fouuhsna ^ . ,i 1 

iv. first two issues were in the affirmative and i 

The findings on ^ e defendant became entitled ,, 

that on the one-fourth share on the SUth \ 

«>»>““ oUfe plaintiff, Offlcial A^igae,, 

was allowed. Avdotihir 

Detendanls 6-11, ««». ““ ^ 

appealed. _ 

The cinestion turns «such debts and liabilities, 

will. Th-t clause contams the wo^ 

&e.,” and the question is w liabilities of more than 

We contend that it refem to b . ml 1 

Ks. 5,000 to say that the word 

‘C!ffi"'^rthrparlieuk clause refers to the time when the 
r . n . m.. divisible The lower Court ha<ed its judgment 
rtWoTnd that the w^d - such ” occurring in the other clauses 
rftokl to time .nd tl,ot, tl..«iore, tl.ete'O'orm- 

[ltd to„seth,w»dm .no ..d tho ...no oon» thmugl,™t 

:l„ta.cons«cd with rofo.-ence to it, ns. - ‘ 

of the will. A reference to the other clauses ot Im, uill m 1 
clearly show that in those clauses the word caimot but reter to 
time and nothing else. 

Bjvar h^T respondents 2-fi (defendants 1-5, executors) ;-We 
support the appellants’ contention. The will shouhi be con- 
strued with reference to the intention of the te.stator who was a 
Parsi and who intended to provide for his sons. He was iier- 
feetly aware that one of his sons had incurred liabilities and vvas 

anxious that his money , should not fc<> f 

son. He. therefore, devised in favour of his three sous absolutely 
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and :;createGl' a tr iist witli reference- to the one, in pecuniary .^troubles 
to enure to that sou’s wife and children. It is of no consequence 
■.whether that, soil ineiirred debts for a reasonable or an unreason- 
able purpose. It was the desire of the testator that his money 
should not be claimed by the creditors of his son and that his 
grandchildren should not starve. If the construction put by 
the lower Court be upheld that predominant intention of the 
testator would be entirely defeated because there is nothing to 
prerait the son from contracting fresh debts and then claiming 
from the executors his share absolutely to pay up his fresh 
creditors. In this way the son can wholly undo the wishes of 
his. father. 

Lotundes (with Raikes^ acting Advocate General and Jnverafity) 
for respondent 1 (plaiiuifF) ; — The conclusion arrived at by the 
low’-er Court is correct. We do not support that conclusion on 
the grounds given in the judgment. We do not contend that the 
term ^^'such^-^ should be construed with reference to its use in the 
other clauses of the will. The will was .written in English and 
its draft was settled by Mr. Latham^ one of the best conveyancers 
we ever had. It mnst^ therefore^ be construed in its grammatical 
sense, when it is so construed^ the conclusion arrived at by the 
lower Court is correct. 

Jenkins, 0. J.:— The only question arising on this appeal is 
whether the defendant Ardesliir Cursetji Powalla acquired under 
his father’s will an interest^ which vested on bis insolvency in 
the Official Assignee. 

The testator by the 10th clause of his will directed that all 
the rest residue and remainder of his property should be divided 
into four equal shares ; that one such share should be given to 
each of his sons^ the Srd and 4th defendants : and that another 
share should be held in trust to pay the income thereof to his 
son Pallonji Gursetji Powalla until he should attain the age of 21 
years, and on. his attaining that age in trust to pay the share to 

w.ill;;:the;-:. testator^/ 
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II, As regards tlie remaining one oqnal fonrtli share of the said residue I 
direct that if at the time the said residue is divisible my son Ardesbir sliall Imvo 
no debts due by him or any liabilities likely to result in a delit or debts of more ’ 
than Eupees Five thousand the said share shall be made over to him absolutely, 
but if otherwise tbeii I direct that the said share shall he lujld or si’ltiod 1>\ m} 
Executors upon trust until the said Ardeshir shall be free from such debts and 
liabilities or until he shall die to apply the income of the same in or towards the 
maintenance and support of him, his wife and children or such or one or more 
of them the said Ardeshir, his wife and children as the trustees may at tlieir 
absolute discretion determine and the education and other benefit of such 
children including their marriage hut when and so soon as he the said Ardeshir 
shall be free from such debts and liabilities as aforesaid upon trust to pay tlie 
same and all unapplied income if any to him the said Ardeshir absolutely . . 

On the 5th October, 1889, the testator diech 

On the 8th of February, 1890, the defendant Ardeshir filed his 
petition for relief under the Insolvent Debtors Act, and on the 
20th of August, 1890, judgment was entered up against liim in 
the name of the Official Assignee for Es, 58,205-14-6, the ainoimt 
of his scheduled debts. 

On the 30th of January, 1395, it was ordered that satisfaction 
be entered up on the judgment, and that the Official Assignee 
should deliver over to the defendant Ardeshir the baiaiiee of 
moneys, property, books of account, papers, documents, sSre,,'i‘eiat- 
ing to his dealings and transactions, if any, in the Official 
Assignee's possession, or subject to his control, and it was fiirthier 
ordered that the same be vested in the defendant A.rdeshir. 

Notwithstanding these Insolvency proceedings aiid iho entry 
of satisfaction, it is common ground that the defendant Ardeshir 
still continued to have debts due by him of more than lls. 5,000, 
and at no time has he been free from indebtedness to that extent* 

It is in these circumstances that the question involved in this 
appeal arises : — the Official Assignee contends that the debts and 
liabilities, to which the 11th clause refers, are oidj those in 
existence at the time the residue was divisible: the appellants, 
who are Ardeshir's wife and children, contend that tlie clause 
must not be read in this limited sense. 

^ Though it was argued before CImodavarkar, X, that the residue ■ 
Wpuld^not be dmsiblevuhtil the wdm had been realized, 
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this point .was/ aLaii^^ before us/ and ' the only question 

discussed,., has been' whether the trust in Ardeshir^s favour 

when and so' soon as he the said Ardeshir shall be free from" 
such debts and liabilities as aforesaid'*^ has reference only to 
debts : and liabilities existing at the time when the residue was 
divisible^ for if notj then admittedly the trust in favour of 
Ardeshir has not arisen and the Official Assignee is not entitled 
■ to the share he claims. 

CImiidavarkar; J., decided in the Official Assignee's favour r 
^Lsuch debts and liabilities in his opinion mean such as existed 
when the revsidue became divisible. 

But he was led to this conclusion by the sense in which he 
thought the word such had been used in other parts of the will. 
The extent to which this consideration influenced the learned 
Judge in rejecting the defendant's contention appears from that 
part of his judgment where he says, in the will this had 
been the only use of the word/ such ^ I should have allowed that 
contention.'’^ 

Mr, Lowndes, however, has sought to support the conclusion 
wholly on other grounds : he has argued that the antecedent to 
such debts and liabilities is to be found in an expansion of the 
words ^^’but if otherwise// If that which is mvolved..in them 
is expressed, then, according to his argumentj the’, antecedent 
will be found to be debts and liabilities existing when the residue 
becomes divisible. 

Is this the true construction of the testator^s will ? If so. 
tlieii it was within Ardeshir^s power to defeat [the testatoi^s 
scheme at any time, by the simple expedient of discharging the 
debts and liabilities existing at that point of time [by borrowing 
money or creating substituted liabilities for that purpose. But 
ill my opinion, the view, for which Mr. iLowndes contends, 
cannot be accepted. The debts and liabilities of Ardeshir to 
which clause 11 relates are debts due by him or any liabilities , 
likely to result in a debt or debts of, more than Eupees five 
thousand,’’ and it is, I think, with debts of that description that' 
a comparison is implied by the use of the word bugJu Time (in' 
my opinion) is no part of their description | it is extraneous to 
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and liabilities of the description indrcated do or d 

The point does not admit of “Jd^ though , 

evonld strike diSerent mtnda in did 5 - 

i netncdlv hesitate to differ from so cerernl a dodge 

between attorney and client. 

Decr&erevefsed- 

: Attorneys for appeitatsi-dfew^^ f f ’'“fls-, 

Attorneys for respondents i-JM A'. D. 

ArcksMr, EorniusH, Binshaw ^ Co. 

G. B. E. 
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' Before 2Ir, J^'i^stiee Batcltdor* 

EMMA AGNES SMITH, Plaistifp, v. THOMAS M.ASSEA akd 

OTHERS, Defendants#"^ 

mun toi- Ad (A ./ 1 » 5 ). —“»• f. 

contemplated Ij/ the Act are IcgiU.mU reMion.-<rjp^ o,i ■■■! -i t / 

thc resiche to such chanties as the trustees mvj tuMO iksercnij, is ;mi.. 

The Indian Succession Act (X of 1865 ) contenipLfw only tiiose le’ationshiiM 
wLioli the kw recognizes, that is. those flowing from a latvfnl wetlloo.o 

The gift, by ivill, of the residue to “such charities us the tviisleei may think 
deseiwing ” is a good gift, the objects being wholly charitabie. 

hC;;i:;(3RiGiNATiNG: Summons.:. iCCIpr-y 
This summons was taken out by Emma Ague.-. Smith, executrix 
I'fiiVlM'will Of :bne.Ji&X:Anney'Houghlandw:y:;i;:y;y 
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■ Mary ilniiel^ouglilau^^ at". Bomlmy. on or al)Out'tlie' 22iicl 
of : Angiist^; 19‘05j, leaving her surviving one T.homas Massey^ son 
^of.'lier sister Georgiana .Massey, 

,, ^On the 21,^t August; 1905; Mary Anne Hougliland made her 
wilL She appointed the plaintiff and Margaret Connell as 
executrices of the will. The pkiritilf took out its probate on the 
4th Octo.ber; 19u5. 

Mary Anne Honghland and her elder sister Geoigiana were 
the illegitimate daughters of one Captain Dallas, an Englishman 
and a Captain in the 3rd Native Cavalry, by a native womaii;^ a 
Mahomedan or a Kamatee by caste, and were born about the 
years 1840 and 1836, respectively. The two sisters were some 
time after their birth baptised as Christians and they subsequently 
adopted European dress, habits, manners and mode of life. 

Georgiana was married to Henry Massey in 1855, She died in 
1858 leaving her surviving her son Tnonias Massey (defendant). 

Mary Anne married John Charles HougliLmd in 1865 John 
Charles Honghland died in 1895, leaving him surviving Mary 
Anne Hougliland and no next-of-kin. She died in 1905. By 
her wdll she bequeathed certain pecuniary and other legacies to 
the children of Thomas Massey and to certain other }iersons. 

The will also contained (amongst other) the following provi- 
sions ' ' 

(r) A Slim of Bs 300 to tlie Bombay CIiristiaB Burial Board for tbo purpose 
of keeping decmtly and in good order in perpetuity the grave of tlie testatrix*s 
late husband John Claries Hougliland. 

(/;) Ea. 10,003 to the commiuiity known as tlie Sisters of Ali Saints at 
Mazaguon. 

(e) Es. 500 to the Bombay Educational Society’s Schools, Byculla. 

(cO Es. oOO to the Church Massionary Society’s Church at Girgaon. 

Mary Anne Hougliland by her will further directed the 
remainder of her estate to be divided among such charities as her 
execiitrices should think deserving. . 

On the 5th December, 1905, the plaintiff took out an originat- 
ing summons for the determination of the following questions 

1. Whether Thomas Massey is the nephew of the deceased Mary Anne Hoiigh- 


THE mHIAN LAW REPOETS. [FOL. XXX» 


2. If he be the nopliew, whether the beqxiest-s to the coinmuinty known na 

■■■ All Saints Sisters, the Educational Society’s Schools, Byeulla, and the Cl«irc|li 
Missionary Society’s Ohtti’ch, Girgaon, are Talid ? | 

3. Whether the direction in the will to divide the reniaiiidor of the estatf.c 

among such charities as the executrices think deserving is valid 'f, 

ki 

4. Whether the bequest to the Burial Board, Bombay, is valid f ^ 

The summons was argued before Batch elor, J. 

Siranr/niau, iov 'glainiiff* 

Baliadtifjij for defendant 1. 

Ac; for defendant 3. 

Raikes (acting Advocate General)^ for defendant 6. 

BaJia&urji for defendant 1 The Indian Succession Act (X of 
1865) applies to the testatrix, as she xyas Christian by religion, 
though born of a Hindu or Mahomedaa mother and a European 
father. To ascertain her kindred^ wdio xvoulcl be entitled on in- 
testacy, we have to find the nearest connection descended from a 
common ancestor (section 20)„ whether on the fatlier's or mothers 
side (section 23), And section 8 of the Act sho’wsthat the Act is 
applicable to illegitimate as well as legitimate testators : see also 
the Oudh Estates Act I of 1S69. The Succession Act varies and 
departs to some extent from the principles of En,glisli Law : 
see the remarks of the Privy CouneiKm v, 

Nmlat-ud-Bowla The defendant No, 1 is therefore a nephew 
of the testatrix and section 105 of the Indian Suceessiou Act 
applies to the testa trix^’s wilL 

f' Lowtidesi—k bastard in the eye of the law is filins. 

Therefore the testatrix and Georgiana coiib.l not ha*re inlicrited 
inter se: if so^, how could their descendants, Tlie testatrix and 
Georgiana are not sisters in the eye of the lawn therefore, Thomas 
Massey, Georgiana’s son, is not a nephew of the testiitrix ami 
section 105 of the Succession Act cannot therefore £ipply. There 
has been no case on the point 'since 1865, the year in whieii the 
Succession Act was enacted, i'urther, English law refuses to 
follow Civil Law when it says that siil}sec|iioiit niErriago ' 
legitimizes ofisprings previously borrn T!ie Oiicih Estates Act I . , 




:BOMBAy-, SERIES.:. 


of 1809 cannot lielp to, a con'sfcmction\o£ ilia Succession Act, as the. 
former is later in date:., , Section .105 of the Succession Act .does 
not apply at all, as in this case there is no gift for religious or 
charitable uses. There is merely a gift to a number of people 
sued under section 30 so far as my clients are concerned* The 
community may divide the money among themselves. 

Uaihes and Strangman submitted to the order of the Court. 

Batcheloe^ ' J,:“Tliisorigiiiatmg summons was taken out for 
the determination of certain questions arising upon the will of 
one Mary Anne lioughland; a Eurasian. The facts are admitted 
to be as stated in the plaint^ and the relation between the parties 
is shown in the subjoined tree : 

Captain Dallas ~ native wonmn. 

..J ^ ^ , 

Georgiana =: Massey. Mary Anne. 

Thomas 
Children 

The only questions argued are those numbered (1)^ (2) and 
(3) ; and they all turn upon the question whether Thomas Massey 
is the nephew of the testatrix, Mary Anne^ wichin the meaning 
of the Indian Succession Act, which admittedly is the law 
applicable to the parties. The will was made only a day before 
the testatrix^s death, so that, under section 105 of the Act, 
Thomas Massey, if he is the nephew of Mary Anne, would bar 
bequests to religious and charitable uses. That is the claim 
which Thomas now prefers, but the difficulty in his way is that 
his mother Georgiana and Mary Anne were illegitimede daughters 
of Captain Dallas by a native woman, of whom nothing further 
is known beyond that she was a Mahomedan or else a Karnati, 
At first sight it would appear that Georgiana and l^iary Anne 
being i.n the eye of the law filioi miUmSf tliey were not sisters, and 
Thomasks claim to be regarded as Mary Anne's nephew must 
consequentlj?' he rejected. That was the view which seemed to 
me quite clear during the argument, but, since Apparently simple 
eases frequently conceal real difficulties, I adjourned the judg- 
ment till to-day in order to see whether Mr* BahadurjiA argument 
for Thomas might not prove to he more substantial than it 
seemed. But, in the result, ^ I remain of the same opinion. 


D, 
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; 
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to relations by legitimacy. . .fj^omas’s claim. The Act 

consideration is really decide agm observed, must be 

is an English Act. and, as refused to follorv^ even 

.ead - part of a system of law 

the Civil law in its relations, wirbout 

chadrea. Since ‘he Act spea.e^^^^^^^^^ „„„tempkted a» Uioee 

more, I mfei that t y ctoubt that in an 

which the law recognize . ^ ^ "child" alwavs applies 

English Act of Parliamen the yo.d PoUock O- B. in 

exclusively to a legitimate c u t • ^ Gnardiaus of 

Norlhwich Union v. f ^ b of exclusivelv English 

tac Act U tTeSeht 

: descent, but these sec .mns a ^ 

hay own part I any other relations ; 

defines certain relations smp^ ^ j ^ argument were 

than those flowing from lawful wedl.^^^ . ^ 

conceded, a son known to our law— and 

legitimate son, he be^ ^t^^ and impossible. I 

this the Act has been in operation for forty 

;!lXitis not‘sugges;d that the present contmdon receives 

any countenance in the reports. 

■ 1 i-nof fhP absence of distinction between 
TItati it was said tnafc tne o-useuv^ ^ ^ 

1 Jtimate .nd illegitim.le relations in the Act J 

toonr beoanse in the Oudh Estates Act I ot l»b > thuc i a 

p^cTl provision directing that words caprcas.ng rclatrons!,^ 

d»otc Lly lordttoate rciationship, but it rs roiposs.blc to 

cltme the Snecession Act by another Act passed many years 

later and possibly diterso inimtu. 

I have no wish to labour a point which, 1 confess « 

.0 to be too plain tor knch„gam»t b„yt any- 

remain reference may be maae to section b/ or me 

i - Bcotion’enaols that to the consttucticn ot a will words csyeasing 

rektionship otdtoarily denote only legitimate relations!., pp 
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’ thoiigiijf, wliere tliere, is ' aoiegitimate.-relative, they, will include 
ail iliegiti'inate relativGj,^^ who has acquired the reputation of being 
the relative in question. That of course is a well-known 
doctrine ‘of English law^ and may be found illustrated in such 
msQS .Seale- Ifa^ne v. Jodrell^^\ But section 87 would be 
misleadiog surplusage if the whole scheme of the Act contem- 
plated legitimate and illegitimate relatives indifferently. I must 
fihd^ therefore^ that Thomas Massey is not the nephew of the 
testatrix^ and cannot take advantage of section 105 of the Act. 

That being so, it is unnecessary to pronounce upon Mr. 
Lowndes’s otlier argument that the gift to the All Saints Sisters 
at Mazagaon is a gift to individuals and not a gift to religious or 
charitable uses. The gift is actually to the Community known 
as the All Saints Sisters at Mazagaon and, if I had to decide the 
point, I should hold it to be a gift to charity, having regard to 
the words used and to the other similar dispositions in the will. 

The gift of the residue to ^'such charities as the Trustees may 
think deserving ” is, I think, a good gift, the objects being wholly 
charitable: see Moggridge v, TliachwelW^ . 


There has been no argument as to the gift of Rs. 300 to The 
Burial Board, Bombay,” for the purpose of keeping in good order 
in perpetuity the grave of the testatrix’s husband, but in the 
absence of objection, I think the gift may stand. Apart from 
the constitution and objects of the Burial Board/^ upon which 
there is no evidence, the disposition may be regarded as the 
settlement of the price to be paid for a certain continuous service 
which the Burial Board will presumably contract to render. 

The answers to the questions will therefore be ; — 


(2) Does not arise 


(3) Yes ; 

(4) Yes. 


As to costs, the first defendant must pay Ms own costs : other 
costs may come out of the estate, those of the plaintiff and of 
the Advocate General as between attorney and client. 

Attorneys for the plaintiff : Messrs. SmetliaUt mid Nohle^ 
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^ 7 / I f TTV of 1882 )i seetion 253 -—'Decye(^ 

Civil Procedure Code (Act XI ^ Vrccelure. 

Sureiy-E^ecuUonaga0is-.M, 

.• of the Civil ProcedixTC Code (Act. AH' o' 

The provisions of section 2oa become 

do not permit the emution ^ = to his entering into the 

liable for the performance of the decree pas 

°''Srp« Nuik V. BasalingapaW explained. 

1 # « the deeisioa of M. P. Kharegliat. Listnefc 

Second appeal Lorn t _ jiaiiadeo 

T 1 confiriBing tii F ^ ^ ^ 

Sridhar First Class Subordinate J udge at Ratnagm. 

This was Civil Procedure Code (Act XIY of 1832). 

The appellant J jatJer. This was after 

the due performance of the aeciee uy 

the date of the decree. _ 

The clecres-holder then, in execution o£ the ong.nnl eccree, 

proceeded against the surety. ^ _ 

The Court o£ first instace ordered eueoution to .ssuo against 

Ao'aiust this decision, the surety appealed to the lower appelate 
Court. One of ; his contentions there was the decree-hoULi 
Lid not proceed against him by way of execution hut 

a separate suit. The learned Judge overruleu this couteution 
and confirmed the order passed by the Suboromate .J lulgt. 

H'igh' Court*.-;.,.': 

.ff, C, Coyyh appellant. 

(?. S. respondents. 


^ Becoud Appeal Xo. 754 of 1905. 
(D) 1837) 13 Bom, 411- 
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arises ' out of an application : for, 
tlie execution' of, a decree against a- surety under section 258 of 
the Civil Procedure' Code. 

In order to accede to the argument advanced before us by the 
respondents in support of the decree passed in their favour in the 
lower Courts we must read in section 253 the word before as 
being equivalent to before or after 

There are decisions of this Courts and in particular I refer to 
that in Venhap pa Naih v. Baslingappa^^'^ where it has been deter- 
mined that certain words in that section are superfiuoiis. But 
I do not feel at liberty to introduce into the section the words 
necessary for the success of the respondents^ argument. The 
case of Fenkapa Naih v, Baslingapa^'^ has been relied on both 
before us and in the lower Court. It was in effect there said 
that the words -^in an original suit were superfluous. How 
far that opinion was justified I need not discuss^ but it is errone- 
ous to suppose that there is any warrant in that decision for 
treating as superfluous not only the words ^^in an original suit/^ 
but also the words before the passing of the decree.*^’ These 
last words are kept intact by that decision. 

Here the surety has become liable^ if at all, for the performance 
of a decree passed prior to his entering into this obligation. So 
that I come back to my original difficultj^ that we cannot read 
‘'^before as equivalent to before or after/^ 

For these reasons the decision of the lower appellate Court 
appears to me to be erroneous, for (in my opinion) the Court 
had not jurisdiction to proceed under section 253 by way of 
execution. It may be that there is a remedy against the appel- 
lantj but it is not that which has been adopted. 

The result, therefore, is that I would reverse the decree and 
dismiss the application with costs throughout. 

Astok, J. s— I also am of opinion that the Court had not juris- 
diction under section 253 of the Civil Procedure Code to proceed 
in execution-proceedings taken in execution of the original decree 
.against the surety in this case, and concur in the order proposed® 
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Before Sir Lawrenee JenJckis, K.Q.I.M., Chief Justir.e, and 

Mt. Justice Batty, 

■BHAYAlSriSHANKAB EAMIUO akd othees (oEiamAL Depes-pants 2—5 
■ AND 7—9), Appellants, TIMMANITA EAM BHATTA (osiginal 
Plaintipe), Respondent.'^^ 

JDevasthan Committee — Boicers of appointment and dismissal of Moldesars-- 
Bowens eOiercisahle in the interests of the Bevasilan — I) isniissal of 
Molctesar — Good and sufficient cause — Burden of 2>r oof 

The powers of appointment and dismissal of Moktesarswit]iwMcliaIlevastlia,ii. 
Committee are vested are exercisable not in their own inieresfcs, bnt in the 
interests and on behalf of the Devastban, of which the}' are trustees. They are 
not at liberty to appoint or dismiss arbitrarily, capriciously or for private reasoiis 
of their own, but only on grounds justified by the interests of tlio insfitiitiuu. 

TVhen a Moktesar is dismissed by a Devastban Comcr-ttee, liie biiraen of 
proof is on him to show that the Committee did not act on a Ion a fide I;o!:ef 
that the dismissal was necessary in the interests of the Devasthan, but had bean 
actuated by some other improper motive. 

SECO.ND appeal from the decision of C. Eopei% District 
of Kanara, reversing the decree of B, R, MeiienJaie. Additional 
Subordinate Judge of Honavar. 

The plaintiff sued for a declaration that the appoint uarnt of 
defendants 10~15 as Moktesars of the .Miirdeslivar Matabar* 
Devasthan in the Honavar TaJuq vaxs illegal an-l that the 
plaintiff along with one 'Venkatranian Bliat and defeudant 18 
was entitled to the office of Moktesar. The plaint alleged as 
follows I— 

Defendants 1—9 were appointed^ under the Eeiigit^ns Endow- 
ment Act (XX of 1863)^ members of the Temple Coniiriiitee for 
the Honavar Talnq, The plaintiff* had been, from the time of 
his ancestors^ in the enjoyment of the office of worshipper and 
Moktesar and was to continoo hereditarily from generation to 
generation. The plaintiff, had been accordingly disci) arging his 
duties properly along with two other Moktesars, namely^" the 
said Venkatraman Bhat and defendant 16. Defendants 5~S 
-without any authority in ' that behalf, without any cause and 
^ ; ^Second Appeal Ho* 5*12 of 
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: -wltlioiifc plaintiff^S' kixowledg^^ him-, a notice , on tlie 17tli 

' Aprn'^ 1901 that he Venkatraman were removed from the 
office ■ of Moktesars and that the charge of the office should he: 
given to defendants 10 — 15 who were appointed Moktesars 
instead. The notice reached the plaintiff on the 21st May 1901* 
The dismissal of the plaintiff and the appointment of defend* 
ants 10' — 15 were illegal. The defendants were acting in collu- 
sion^ out of hatred towards the plaintiff^ for bringing him into 
discredit and for depriving him of his permanent rights. The 
plaintiff was., therefore, entitled to be restored to Iiis office of 
Moktesar* 

Defendants P . — 3 replied inter alia : — The Court had no juris- 
diction to entertain the >suit. The defendants did not bear 
hatred towards the plaintiff* they had no cause to do so and were 
not acting in collusion. The plaintiff and Venkatraman did not 
look to the management of the Devasthan according to law and 
according to the Sanad of their appointraenfc. They did nou 
submit accounts to the Temple Committee in accordance with 
the Religious Endowment Act (XX of 1868) though a written 
notice was given to them. Many complaints were made against 
the plaintiff* by the local public to the defendants and the temple 
property suffered considerable loss during the plaintiff'^s manage- 
ment and would have continued to do so if the plaintiff* had been 
allowed to remain in the office* For all these reasons the 
plaintiff was dismissed but not for any hatred* The temple was 
a public one and the plaintiff had no right to call into question 
the appointment of defendants 10 — 15 along with defendant 16 
as Moktesars of the temple. 

Defendant 9 replied r'—Tho office of Moktesar was not hereili- 
taiy as alleged by the plaintiff, The appointment was originally 
made by the Committeo and when it was found that the plaintiff 
did not discharge his duties properly, the Committee dismissed 
him. The suit wms opposed to sections ^ 14 and 18 of the 
Religious Endowment Act (XX of 1863). 

' Defendants 10—15 added :-~The suit was opposed to sections 
44 and 45 of the Civil Procedure Code (Act XIV of 1882) and 
the plaintiff managed the trust property, to Ms own profit and to ' 
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Tha Subordinate Judge found that the Cciiru had no jiirisdic** 
tion to try the suit, that it was not maintainable unless leave 
was obtained under section 18 of the Religious Endowment Act 
(XX of 1863), that the provisions of the said Act applied to the 
temple in suit, that the plaintiff wms properly dismissed and that 
the suit for a declaration only was maintainable. He, therefore, 
dismissed the suit. 

On appeal by the plaintiff the Judge held that the Subordinate 
Judge had jurisdiction to try the suit and that he was wmong in 
holding that the plaintiff was rightly dismissed from his post of 
Moktesar of the temple. The Judge, therefore, reversed the decree 
and declared the plaintiff’s dismissal from his office as Moktesar 
of the Murdeshvar temple as void. As for the other reliefs 
claimed the Judge was of opinion that they could not be granteii 
since Venkatraman Bhat and, ^defendant 16 were not co-plaintifls 
and no case was made out that the appointments of defend- 
ants lO — 15 were invalid. He, therefore, granted relief with 
respect to the plaintilFs personal claim only. On the merits the 
Judge observed as follows r~ 

As to tlie merits I am of opinion that the lower Court’s iinding* cannot 
possibly be sanctimed, and in support of this opinion I largely reh- on the 
lower Court’s own judgment, although of course indepoudently of what it 
contains, I am satisfied from the record that there wavS iio just cause for the 
appellant’s dismissal. The Judge says towards the end of his judgment As 
I do not, however, hold that they (Temple Committee) have been actuated by 
mdld Jldes I see no reason to disturb the resolution (of dismissal) which, though 
it rests on very slender foundation, indeed, is technicallj^ right.’’ .There are 
other passages in his discussion on this issue which show that tlie Judge was 
satisfied that the appellant had been treated unfairly* 

# . # ^ . # ■ . iii-' 

The present case has peculiar circumstaneog of its own, which favour tlic 
appellant. He is a man of 49, quite illiterate, has beeii Moktesar since ho was 14, 
and his elder brother, father and grandfather were Moktesinrs before him. 
He is a Havig, and the Judge of the Court below allows that iliere k bad 
feeling between Havigs and Saraswats. I think the majority of the Temple 
Committee are Saiaswais even if they all arc not, m the Judge points out. The 
judgment by Mr. MacGregor,- Magistrate, Tirsl Class, has been oxliiMted as 
exhibit 61. He refers to this .caste-enmity* Iix that case tlie appellant was 
prosecuted for criminal breach of trust and discharged for the reason that the 
uomplaint against Mm was ^oiindless. Now I come to the circuiiistoces which 
to the dismissal* 'BeMoations were vaguely alleged, but not a vestige of 
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proof is forblicoinia^* Moreovar, it is clear that any errors in the accounts 
could not be brought home to the appellant, who cannot read or write. Th 
only charge which has the smallest proof to support it is that appellant failed 
to hand over the accounts of past years. The Subordinate Jixdge saja, and it is 
adiiiitted that the then current year's accounts were examined on inspection 
and foiiiid correct, and the appellant s version of what occurred when he was 
oalleci upon to produce the past years' accounts is perfectly credible and 
confirmed by exhibit 55, the statement admitted to huve been made by 
appellant and a co Mnktesar at that time before some members of the Temple 
Com nittee. I cannot see that there were even technical grounds for the 
resolution of the dismissal, and most » ertainly there was no good or Just cause 
for it. The onus of proof appears to have been laid wholly upon the appellant, 
but in a case of this nature when the plaiiitiE his produced evidence tending to 
show that he w^as dismissed without good cause, and the dismissal is admitted 
by the defendants, I think that it lies upon them to prove that there was good 
cause. This they have certainly not done. The Temple Committees generally 
in this part of the world have not the reputation of being highly scrupulous in 
matters of this kind and it would he grossly unfair that a man who for many 
years had served the temple (and his father and grandfather before him) should 
bo suddenly dismissed without good reason. The Shanbhog of the temple must 
have had the aecouuts as ho wrote them. 

Defendants 2-^5 and 7“9 preferred a second appeal 

Nilhanth Atmararfi for the appellants (defendants 2 — 5 and 
7—9) : — The view taken by the Judge on the question of juris- 
diction is correct^ but we contend that he was wrong in holding 
that the members of the Temple Committee were bound to show 
good and sufficient cause for the plaintiff^s dismissal and that 
they have not done so. The Judge has found as a fact that the 
Temple Ooinmittee appointed the plaintiff as Moktesar. (A 
Moktesar is an agent, a deputy, a commissioner, see Wilson^s 
Dictionary of Marathi Terms.) A Moktesar is only an agent or 
a deputy appointed by the Temple Committee, Therefore the 
relationship that exists between a Moktesar and the Temple 
Committee is that of servant and master, respectively. The 
Gomiiiittee appointed the plaintiff, therefore, they can dismiss 
him at any time unless they are precluded by the terms of the 
deed of appointment. It cannot be presumed that the appoint'^ 
meiit when once made is made for life. Nobody can deny that 
a master can dismiss liis servant at his pleasure. 

Before the Eeligious Endowment Act was passed the Crown 
had absolute control over religious endowments : SesAadri Ayymi- 
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1906. gar V. NaUfaja Apyar^^K "Under the Religions Endowment ' Act, 
the Temple Committee ■ became vested 'with all .the' rights of, the 
SHANKAR Sovereign power and the affairs of the temple are ^ managed by 

TiMMANNAt the agents app.ointed by the Committee^ by a .resolution 

properly passed^. the Committee dismisses a servant whom they 
have appointetb the Court has no power to set aside the disniissab 
It is nowhere ' suggested that the resolution dismissing the . 
plaintifF was not properly passed. Therefore the finding of the 
Judge that the dismissal was not for sufficient cause goes beyond 
the pleadings in the case. The Judge h.as relied on Seshairi 
Agyangar v. Nataraja Ghimia Bangaiyangaf ' v, 

SuUraya M^idaU^y. The first case is not applicable because the 
appointment therein was permanent and it is not clear whether 
in the second also the appointment was not permanent. 

Even assuming that we were bound to prove good and siiffh 
cient cause for plaintiff’s dismissal^ we submit tlnxt the iirst 
Court has referred to certain circumstances which clearly show 
I' that there was good and sufficient cause. The Judge has omitted 

to notice those circumstances. 

S» S, Patkar for the respondent (plaintifF) :™It was argued 
that the Judg’e was wrong in holding that the iiieinbers of tbo 
Temple Committee were bound to show siiffieicut cause for tiie 
dismissal ,of the \ plaintiff. y The Religious Endowiiient Act ’deals 
with two kinds of trustees; managers and superintoirleiits 
of religious establishments; .namelj', (1) triisteO; manager or 
superintendent under section 3 whose nomination is vested in or 
exercised by Government or public officer; or is subject to 
confirmation by Government' or public oliicar, and (-) trustee; 
manager or superintendent under section 4 wliose nomiiioiir)!! 
is neither so vested; nor liable to such coiiliriiifiiiou. Under 
section 4 Government transfers to the trustees; managers or 
superintendents all the property and all the powers excrcisablo l>j 
the board or local agent are exercisable by such trasteo; iiiamiger 
’■ 4' - ' or superintendent to whom such transfer is madm In the case of 

trustee^ &c., under section 3, the Temple Ooftiniitfcee is appointed 
V under section 7 and such Committee can perform the duties of 
^ the board or local agent. In the present case the plaintiff is the 

^ ; , ' db (iS97>Sl M^da79, ^ ■ (2) (1867) 3 Miul If. C. Ig 331 


(2) (1867) 3 Miul If. C. IK 331 
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' Moktesar of tlieAemple, tliat is, Ihe superintendent' of the temple 
iincier' seetion B therefore^ not the servant of 

til.* Te np'e Comndttee ami they cannot dismiss him arbitrarily^ 
capricio;5sIy .or wioiiout, g)od cause. The ruling in Ses/iadri 
A/j>pi-ifUT V. Ym^.ar(tja c\ describes the position, of a trustee 

or inaiia,.ger ' of a. religii)us endowment governed by the Religious 
Endowment Act, A committee would not be justified in dis- 
a Moktesar for what it considers to be a misconduct. 
The miscondacb inu.st be such as would be held to be so by a 
Court of Equity, d’he ruling in Chinna Rangaiyangar v, Suhlraya 
Mudaii^^ which followe 1 in Ses'iadn Ayvangar v, Nataraja 
iay.s d^uvn th«at the power dismissal can be exercised 
by the Committee nn g ' 0 1 and smTicient grounds. In the 
Ijresent ease the Judge hn.s found a.s a fact that there was no just 
cause for the plain til* hs liisuiissah Boili the lower Courts have 
found that vague alh gati )ns were made against the plaintiff 
xvhich were not even attempted to be proved. The Judge has 
found that the plaimiff is a Havig and the majority of the 
members cf the l\mip!e Commitree are Saraswats, and there is 
ba«l fetding betwe-n Havigs and Saraswats. It is unfair that 
the plain' iff should bj s imimrily dismissed without good cause, 
cspocialiy as he, his father and grandfather Iiad rendered service 
to the temple. The ii.iding oi: the Judge that the plaintiff’s 
dismis-a! was without good cause is a finding of fact which must 
be accepfce 1 in second appeal- The fact that other Mokfcesars 
have been appointed is immaterial, Chinna Bangaiymigar v, 
SnLbrajCi UludaJi 

Jenkins, C. J. : — ^The plaintiff sued to obtain a declaration 
that the appoint'nent of defendants 10 to 15 as Moktesars of a 
certain Devastlian was ideg .1, and that the plaintiff is entitled 
fo' .the office of Al{>ktes.ir'of that/JOevu^^^ . 

The Court of first instance held that the suit was not main- 
tain-ible without leave ob’ ained n nder.' section 18 of Act ■' XX, ■ I 
of 18d3^ ami that the plaiiratf h id b.^en properly dismissed by the 
defeiidautsd to 9^ who consatute the Committee of the Temple, 
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.■.. Tile: lower , appellate Goiirfc lieki that, the : sui not. lall;. 
■ within' secti^^^ the- Acfc'j . that leave under section lo was 
unnecessary > 'that the defendants 1 to 9 could not dismiss the' 
plaintiff from office without .good and sufficient cause^ and that 
no good and sufficient cause, for dismissal " had existech The 
lower appellate Court reversed the decree of the Court of first 
instance and declared the dismissal of the plaintiff to be void^ 
but held that no case had been made out for declaring the 
appointments of defendants 10 to 15 invalid. 

The defendants 2 to 5 and 7 to 9^ the Committee of the 
Temple^ appealed against that decree# 

The objection as to the jurisdiction of the Court of first 
instance has not been pressed. But it is urged for the appellants 
that^ inasmuch as it has not been held that the plaintiff was a 
hereditary Moktesar, the plaintiff cannot dispute the right of 
the defendant- Committee to dismiss him at their absolute dis- 
cretion, or on mere matter of suspicion, without assigning or 
establishing their reasons for so doing. The cases of Ses/nuiri 
Ayyangar v. Nataraja Ayyar and Chinna v. Bubhraya were 
relied on by the lower appellate Court. The appellants contend,, 
those cases relate to the dismissal of persons appointed as 
permanent officers, and, therefore^ do not apply ; and that as 
the plaintiff was appointed hy the Committee, the relation in 
which the parties stand to each other is that of master and 
servant. 

We think this contention untenable ; for tlie powers of 
appointment and dismissal with which the defendants as a 
Committee were vested, were exerciseablc not in their own 
interests, but in the interests an'! on behalf of the Ihn'asthan, 
whereof they were trustees. They were, therefore, not at liberty 
to appoint or dismiss arbitrarily, capriciously, or for private 
reasons of their own, but only on grounds jiistifksi bj" the 
interests of the institution. The appointment of tlie plainfciif by 
the Committee^ therefore, implied that his tenures of office was 
to continue so long as its ■continuance was not iiieonsisreiifc with 
the interests of the Devasthan. No doubt it was for the 
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Committee .to .. exercise tlieir own Judgment as to- wlietheiv those 
interests w^ere impaired by tlie. plaintiffV ' continuance in office. 
And having regard to the case of Harman v, Govermrs of' 
Bmgh^ SgJiqoI'^’^^ we think the onus was^ as the Court o£ first 
instance -placed it^ on the plaintiff to show that the defendant- 
Committee had not^ in dismissing him-,, acted on a hond fide 
belief that the dismissal was necessary in the interests of the 
Devasthaiij but had been actuated by some other and improper 
motive* But the finding of the lower appellate Court is, we 
think; ill' effect; that the Committee did act without any real 
regard to the interests of the Devasthan and were actuated by 
the bad feeling and caste enmity which, theUower appellate 
Court holds, the majority of the Committee entertain as Saras- 
wats, towards the Havig community, of which the plaintiff* is a 
member* 

■ This'- we think, is a finding of fact. which is binding in second 
appeal* 

--.\h-,The'clecree of the lower Court .inustj therefore^ be eoiifimied. 
The appellants must bear all costs of this appeal. 

G., B. 'K» Decree eonjirmed, ■ 

CD (18H) li. B. ISBq. 28. 
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Before Sir Lawrence JenMns^ K.O.LJB., Chief Justice^ and Mr* Jnstice BatLj, 
lb S. WOONWALLA axd COMPANY (Appellants) N. 0. MACLEOI) 

AND ANOTHER (BESPONI)ENTS}r^‘ 

Indian Insohen-cy Act {11 and 12 Viet., c* 21\ section $1 — Sale hj Official 
Assignee — Sanction of the Co^irt — Boioer of Court to set aside a completed sale. 

Under the Iiidimi Insolvent Act the Official Assignee has full power to sell 
the property and effects of an insolvent, and it is his duty to make sale of the 
same with all convenient speed, The sanction of the Court to the sale is not 

Section 31 of the Indian Insolvent Act does, not vest the Couii with power 
to set aside completed sale. 
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:1906* ■ . .Appeal fronv the- judgment of CliarKlavarkar^ ob a rule 

WooKWAiiXA Jfw dated 9tli September 1905* 

Fulc was argu^d were as follows:’— 

' ' Two persons Bhukandas Laiiubliai and . Hargovaiiilas IcMuiniin^ 
representing the firm of Lallubhai Miilclianib w^erej at. the instance 
of one Vassonji Trikamjij adjudicated iBSol vents on or .about 
the 19th June 1901. 

' The appellants R. S. Woonwalla and Cornpatty were one of the 
creditors of the firm of Lallubhai Mulchand to the extent of 
Es. 3,652-1-5. 

The recoverable assets of the firm of Lallubhai Mulcbaiid 
consisted of a mortgage in their favour of two lakhs of rupees 
on the property cf the Hope Mills, Limited. 

On the 10th April 1905, the right, title and interest of the 
insolvents in the moi tga^e-debt was agreid to be sold to one 
Ebiahim Rahimtiilla for Rs, 8,000 subject to the sauetii-n of tli© 
Court, On the same day, Mr. Prcmchand Rovchaiid snbmiited 
to the Official Assignee an offer for Rs. 10,500. At this 
# ' Mr. Ebrahim ex|,.ressed his readiness to increase iiis offerirto 

Rs. 10,500. 

.. On the 14th .April 1905,. the matter was by the Ofiicia! 
Assignee brought to the notice of ti.e Commis.sioner in Insolveiicy,'^.: 
who ordered that the Official AV.s.vignec should be at iibeJy to 
sell the properly to the highest bidder after it was put to auction 
.between Ebrahim Rcihimtoolla and Premcliand RojchancL ^ 

The same day the property was put to aiictio.n <and' . it was 
knocked down to Ebrahim Rahimtoolk for Rs. 13^ ICO. 

On the 27tii June 1905, the Official Assignee executed a deed 
of assignment in Mr. Ebrahim’s favour. 

On the 6th September 1905, R. S. Woonw’alla and Company 
applied to the Commissioner in Insolvency to set aside the Hale 
and obtained a rule show cause why the order made in this 
matter upon the 14th April 1905 and the sale made in pursuance 
of the said order should not be revoked, set aside and cancelled/^ 
p; ■ ; „ " Ohandavarkar, J.j held that the Court had no jumdiciioii to 

the sale as it -had none to sanction it* 
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The applicants appealed against this order, ■ 

■ Sdalvad with Jinnali and JFeldou for the appellants The 
Insol roncy Court has jurisdiction to set aside the sale in question. 
It m*as a sale sanctioned by the Court and a sale for which the 
sanction was necessary. The Official Assignee lias no power to 
conduct this sale .without the sanction of the Commissioner. 
Section Sl of the Insolvency Act does not apply to this case. It 
does not apply to debts, but applies only to corporeal property. 
The word Mebfcs^ does not occur in the section. A comparison 
of section 31 with sections 7^ 21, 24, 26, 33, 36 and 50 shows the 
validity of our eontentinn. In these sections the words ^pro- 
perty, ^effects' and debts ^ are separately mentioned, but in 
section Si only the words ^ property^ and ^ effects ^ are used. 
Under section 28 the Official Assignee could not have accepted 
a pie less than the amount of the debt from the debtor without 
the snnetion < £ the Court. Can it then be maintained that he 
could throw it out to a stranger for any amount ? Here the ulti- 
mate equity’ id redt iription belonged to the Company and therefore 
it was a ilebt due bj’ the Company to the insolvent mortgagee. 
Moreover the Comndssioner has power to set aside the sale under 
the latter part of that section. 

It is tlie practice not to sell debts without the sanction of the 
Court. In fact the Official Assignee had obtained the sanction 
ill the present case. The original agreement between the Official 
Assigiiee and Miu Ebrahim %vas not to take effect until the 
sanction of the Commissioner was taken. That agreement was 
cancelled by the Commissioner who ordered the property to be 
'sold,: to the highest hidderv, of ■ tbe-h.wo. intending . 'purchasers,' 
■.Ebrahim.and Premchand. ; ' The -conveyance declares. the' .sale :as '; 
^having been sanctioned', by, the ...Court.: 

We submit that the Court,, has- general, jurisdiction to,^:set' .aside,::,' 
the sale and rely on In re which appears to support our 

contention. 

If the sanction was necessary for this sale, then it was obtain- 
ed improperly. ' The sum advanced . by the 'insolvent was two 
lakhs of rupees^ which together with interest amounts to _ about 
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three lakhs, aiid'that debt' was sold for Es. IS/lOO, It was due' 
to concealment and misrepresentation of facts by Mi\ Ebrahiiii, 

The Official Assignee also did' not make proper inquiries ; if 
lie had, ho would have realised full three lakhs of rupees instead 
of Rs, 13,100. 

We do not bring a suit to set aside the sale because it woiiici 
lead us to an enormous expense, and moreover the suit can only 
be brought by the Official Assignee, „wlio, as lie supports 
Mr. Ebraliim, will not undertake to bring it. 

Jiaihss s^cting Advocate-General, with SWasgmm ioi\ the .first 
respondent : — The sanction was not necessary, and the Coin- 
. missioiier has. no power "■ to, set aside. , the sale in the summary 
way asked for. In 'cases "dike dbe-., present, it is tlie practice of 
the Official Assignee to 'go to-.'tlie Commissioner to obtain his 
advice — not his sanction™ whether an intended sale is ben.e:ficial 
or not, and he did so in the present case. The right to sell 
belongs to the Official Assignee and the Goiiimissione'r has no. 
power to interfere unless he is asked to do so ■ by Mr. ..Maeleod* 
Whether Mr. [vlacleod takes the advice of the, Coinmissioiierm^^ 
not, the sale is his, and therefore the Commissioner was I'ight in 
holding that lie has no power to sanction the sale and coiise- 
qiiently no power to set it aside. The Official Assignee is not 
charged with fraud j all that is alleged against him is that he 
was deceived by Mr. Ebraliim. He still believes that the sale 
under the circumstances was proper. ' It was ..stated before the 
■Commissioner that the Official Assignee was willing to allow' the 
..present appellant to use his name to , a regular. suit, provided lie 
was .given an indemnity fo.r costs | but .naturally the Official 
^ Assignee is unwilling to bring charges against . .Mr. ..Ebraiiiiii 
which he does not believe. . 

LoiondeB with himraritij for the second respondent Ebrahiiii 
EaMmtoolJa It is admitted by Mr. Setalvad that his case does 
not come under section 28 of the Act. It is aro’ued that the 
Official Assignee has mo power to sell this debt under section 31 j 
but what is sold in 'the present case is a morfcguge-debtj^ which 
is something more- than a debt $ it is an interest under section 5S 
of the _ Transfer of Property ■ Act. , The Commissioner cannot 
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iiiterfere section because the , sale is eoinpletecl®. In 

obtaiiiiDg the sanction of' the Commissioner^ Mr. Macleocl only 
obtained thea^ciNd of his superior officer for his own protection^ 
so that he may not be charged ' with ■ conducting this sale in an 
■hole-and-corner manner. It is a sale by the ' Official As-^ignee, 
he is the legal owner, and the conveyance is in his name. The 
attitude of Mr. Ebrahi SB was fair ; he desired a, public auction, 
but MrhMacleod said that a sale by public auction would not 
be beneficial. Even if Mr. Macleod was guilty of neglect of 
duty, the sale to us cannot be set aside on that ground. Mr. 
Ebrahioi is not charged with fraud ; all that is alleged against 
hini is that he concesaled certain facts from, Mr. Macleod. But 
Mr, Ebrahim. -was not bound to disclose the alleged facts. The 
Offieial Assignee says that he did not act on any representation 
made by ,Mr. Bbrahinip nor did Mr. Ebrahim make the repre- 
sentation alleged by the appellant. ■' When Mr. Macleod told 
Ebraliirn that he would obtain the. sanction of the Court,, he 
only put a condition on the contract like any other condition. 
Rule 31 of the Rules of the Court for the Relief of, Iiisolve,nt 
Debtors in Bombay not cited by my learned friend^ has no 
application to the present case. re has not a ' word 

to', suggest about the general jurisdiction of the' Court. It 
was entirely decided under section 7^5 of the Bankruptcy Act 
of ',,1869, . corresponding to section 102 of the .Bankruptcy . Act 
.of 1883,; These' sections give .wide' powers.' to .the , Baokruptcy'' 
Court, but there is no such section in the Indian Act. Prior 
,'to..'the';'Baiikruptcy ' Act , of* 1'869,,: questions'- similar to' tli'e. pres.eiit 
.arose- also, in ; England 5 ...and, -.earlier.. ■■cases,- " like\:': &j)arU OoukiP'^'-' 
Eic parte Hfjhlerp^'^ E.u parte Sidehotlmm}'^'^ and Ex parte BretteW'^ 
;se.em to, support, .Mr. S'etalvad^s.hoiitention. ' , But- the last' of these ; 
-case's .went ■ ill . appeal " a,s . Ex parte ore: Lord .Oottenhamj,. ; 

L. 0., -who helci that the Court never had. such a general juris- 
diction, and ever since that decision the point was not raised till 
the passing of the Act of 1869.' (Counsel .--also cited Ellis v. 
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: /f he/'; property ' the insolvents^ interest' /as. 

puisne 'mortgagees in a mill In Bombay and. the debt secured ,i")y 
the mortgage. 

On the loth of April 1905 the Official Assignee agreed 'with 
Mr, Ebrahim Eahimtoola to sell the property to him for 
Rs. 8,000 subject to the sanction of the Court. On the same day 
Mr. Premchand Pi 03 mhand made an offer of Rs. lO^oOO. Mr. Ebra- 
hiiii at once expressed his willingness to increase ..his offer to the 
'Same amount. ' 

Thereupon the Official Assignee brought the matter before the 
learned Commissioner in Insolvency, -who directed that the pro- 
perty should be put up to sale between the two contending 
parties, Mr. Ebrahim and Mr. Premchand. 

This was done and the property was knocked clown to 
'Mr. Ebrahim, for Rs. 13, 100«' . 

On the 27th June 1905 a deed of assignment was executed by 
the Official Assignee in Mr, Ebrahim^s favour, 

On the 6th of September the present application to set aside 
the sale was made. It w as heard by the learned Commissioner, 
who held he had no jurisdiction and discharged tlie rule* 

From that order the present appeal is preferred. 

In my opinion the rule was rightly discharged. 

Under the Indian Insolvent Act the Official Assignee lias full 
power to sell the property and effects of an Insolvent, and it is 
his dnbj to make sale of the same with all convenient speed 

'/feection,;31). ,■ 

True it is that the first agreement for sale to Mr. Ebrahim 
was expressed to be subject to the sanction of the Oornmissioner, 
hot this was not because the law so required, but because the 
Official Assignee desired the Commissioner’s guidance. 

Ill tlie end, however, it was not under this conditional agree-* 
menfc that the property was sold, but. in a, mode indicated by 
the Commissioner which required no ^subsequent sanction by 
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Attorneys for the appellants r-dfo™. B.,M.,r,, femr. ..ri 

Diwafi, Messrs, Par/ as and Co. 

Attorneys for the re,spondeutb .-Messrs. . . , 
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CHAFDBASAXGJI HIMAIVATCJI (Defeitdant No. 2) jj. 

MOHANSANGJI HAMiaSANGJI (PiAiNriFP). 

[On Appeal from the High. Court of Judicature at Bombay.] 

EHdetiee-^,Oonsidera>tio7t and weight of evkleme-^ Alleged siibstitution of one 
■ " hog for another in infamy — One-eided enquiries made to support allega^ 

tmi'-^Evideme not Judieially taken and without notice to interested parties* 

The question in issue was whetlier the appellant, defendant in the suit, was 
entitled to the name he bore an I to the propert}’’!!! dispute of which he had long 
been in possession, or whether, as maintained by the respondent, the plaintiff 
in the suit, the real heir to the property died in infancy, and the appellant 
wjieii a boy, was fraudnlentlj^ sabsfcitiited for him. The first Court .fourd in 
favour of the appellant, but the High Court i-eversed that decision mainly on 
evidence taken on enquiries made under ofEeial orders, tlie efiect of which was 
'to place the services of the officials employed at the disposal of the piealer for 
the respondent in order to enable him to obtain material in support of his case, 

Meid by the Judicial Committee that even if admissible the evidence so taken 
was of litMe, if any, value. It was taken to support a foregone oouoiusion : 
the enquiries were secret ; no notice was given, to anybody on behalf of the boy : 
nobody was present throughout the enquiries to represent the boy or pi-otect 
his interests : there was nono.ly to check the mote in which iho alleged i>tate* 
merits were elicited, wdiether by leading- 'questions or otherwise : nobody to test 
the statements by cross-examination ; nobody to watch the aecumey with which 
they were recorded. Considering the purpose, the nature and the circumstances 
of the enquiries, which, if they were ofllcial in any sense, were certainly not 
judicial, no weight could be given to the proceedings :at, or the results of, those 
enquiries. The judginent of tho High Court was therefore reversed. 

Appeal from a judgment and decree (March 7tli, I8D9) of the 
High Court at Bomba}?' which reversed a decree (November lOth^ 
1897) of the Assistant Judge of Broach and decreed the suit of 
■■tbe'respondent*' 

The suit was brought for a declaration that the present 
appellantjt defendant No. 2^ was not the son and heir of one 
Himatsangii Prathisangji^ the late Th^.kpre of Mdtar, and that ' 
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the respondent, the plaintiff, was according^ entitled to all the 

moveable and immoveable property of the Mdtar Estate ; and for 

the recovery of possession, with mesne profits from the date of 

suit till delivery of possession, of all the moveable and immove- 
able properly attached to the Mdtar Estate and situate in the 
district of Broach. 

The main question involved in this appeal was whether one 
Chandrasangji, who was admittedly the legitimate son of Hiinat- 
sangji, the Thdkore of Mdtar, and Bai Jitba, his wife, bom at 
Jadsalin the Native State of Rajpipla on 31st October 1881, 
died at Majrol in the Gdikwdr of Baroda's territories on 14 th 
May 1883 ; and whether the present appellant Obamlrasangji 
Himatsangji was really one Jiku, a son of Bai Jitba’s nrother 
Parbhat Bapu, and was substituted by Bai Jitba fur her dead 
son, if he did die as alleged. 

The principal defendants were (1) Bai Jitba, (2) Cliandra- 
sangji Himatsangji, the present appellant, (5) The Collector of 
Broach as Manager of the Matar Estate. Defendants 3 and 4 
were persons who it was asserted aided in the alleged conspiracy 
to substitute the appellant for the real heir. 

The four defendants who appeared all united in asserting that 
the defendant No. 2, now appellant, was really Chandrasangji, 
the son of Himatsangji and Bai Jitba, and the genuine heir to 
the M4tar Estate. 

The Assistant Judge of Broach held that the plaintiff bad 
failed to prove the case he set up and he consequently dismissed 
the suit. 

On appeal the High Court (Gandy and Fulton, JJ.) revei'scd 
the decree of the first Court and decreed t’ae suit with mesne 
profits from the date of the decree but without costs. 

The facts are sufficiently stated in the judgment cf their 
Lordships. The evidence taken on the enquiries there referred 
to made by Parbhorana, the Tbanedar of Pandii, at Chliaiiar, and 
by the Mamlatd^r of Amod iu June 1''8 1 was objected to before 
the High Court as being inadmissible, but that Court admitted 
it, and relied on it, as the main evidence in support of the 
y-;' plaintiff A case, 
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V As; to, these onqiiiries Mr. Justice Candy said™ 

ISTow, ibe most important evidonco in the case is that which relates to the 
enquiry by the Thaiiedar, 3ii% Parbhuram, at ' Chhaliar in June 1884. The 
Assistant Judge admits that this enquiry was made by the Thanedar in his 
official capacity ; and the whole record of the enquiry" is, in my opinion, admis- 
sible under section 85 of tlie Evidence Act. The weight to be attached to any 
particular 2 >J^rt of the record may vary, and in some instances nia}-^ be almost 
nil) e* < 7 ,, if the Thanedar attaolied to his i-ecord and incoiijorated in his report 
the statement of a certain person who, though alive and cajxable of being called, 
is not now called as a witness, and therefore has not been cross-examined, 
ilioogh the statement may be admitted as part of the official record as a wdiole, 
the probative value of that part of the record ina}'’ be so little that it can safely 
be disregarded. 

Blit that the Thanedar was making an official enquiry regarding a fact 
which was then and is now in issue, cannot be disputed, and is dearly stated by 
■ the Assistant Judge. *5^ 

I pass on to the proceedings of the Maralatddr Chhaganlal at Matar on 
12th and 13th June 1884 Here, too, it is to be regretted that Mr. Courtenay 
in his instructions to the Jih'imlatdar told him to make the enquiries ilfr. 
navawb may suggest* But there is no suggestion that Chhaganlal was in any 
way biassed or acted hostilely to Jitba. In our opinion the copy of his Eeport 
of IStli June 1884 (531) is evidence, the absence of the original being account- 
ejfor.;:; ■ . - ^ ^ 

In eomparison wdth the proceedings of the official enquiries in June 1884 
the rest of the evidence is of minor importance. 

The question is whether the Majrol story is proved. It stood the test of 
the cross-examination of the witnesses in the witness-box (Assistant Judge, 
section J^ 6 ), but after this lapse of time much more than that is necessary before 
the Court can eject the 2nd defendant from the estate. The story must be 
supported by overwhelming circumstantial evidence. That such exists is shown 
by the fact that in June 1834 two officials — one the Thanedar of Paiidu Mewds 
at Ghhallar in the Heiva Kantha, the other the Mdinlatclar of Amod at Mdtar in 
the Broach l^istrict-— made personal enquiries and inspected and measured the 
child, who it is admitted is noiv the 2 i)d defendant, and the result is that the 
child was then not a prattiijig infant of 2 years and 7 months, but a child at 
jleast 4 years old and measuring about 8 *| feet. It is not the fault of those who 
rejDreseiited the plaintiff in 1884 that further investigations were not then made 
and that the boy w- as never produced before any European official till August 
1887. The 2 ud defendants present appearance and measurement tally more 
with his being 21 or 22 than 17th; the medical evidence is also in favour of 
that view. J it ba*s conduct is more consistent with the child, which she put 
forward as Clianclrasang, being spurious than gonuino. 
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On the otlier liand wliafc have we ? 

(1) The fact that the accusation of the fraud in May 1883 was not mad© 
till May 1884 I’hat fact hasi^already "been espiainech 

** (2) The fact that there was much delay ia abortive criminal proceedings. 
Per the delay and abortive result |)lainliil s representatives were not responsible. , 
That cases like this are frequently couinienced in the cnminal Courts is well 
known, but it does not ollow that the cases may not be true. 

«*(3) The fact that there was great delay in the first civil suit, and that 
when it was dismissed in March 1888, plaintifi'’s father Hamirsang ditl nothing 
tifi his deaih in February 1894. ■ This, no doubt, 'is a fact deserving serious 
consideraiion. For the delay in the course of' the first suit plaintiffs prede* 
cesser is not shown to have been responsible, but for the delay after March 1888 
Hamirsang is directly: responsible. The only explanation is that he ^vas willing 
to h't his son’s broiher*in-law remain on tlie gadi provided adequate coinpm* 
sation wa-s given to him (Hamirsang). That is not an unnatural idea. Ilainir* 
sang is said to have been in debt. It required a plentiful supply of funds to 
pay the Court-fees on the claim valued at nearly 2.2' lakhs of rupees. The Court 
c*?tn therefore hardly draw the inference that tlio claim must b© a false one, 
because Hamirsang took no steps to urge it from March 1888 till about 
August 1893, when according to B>yadi from one of the Bais ho had begun to 
agitate again. Then he died in February 1894 bis rights descended to 
Mohan.'jang, his grandson, the present plaii.it'llf. The position taken up by; 
M'hatisang is clearly indicated by Ms statement dated 3U'th 1894 (Exhi* " 
bit 333, p. 234), He was willing to compromise, * being closely related to tlio 
Thakore Sabebi But admittedly the attempts at compromise fell through 
and this suit was filed in December 1894 

*’*■ After the most anxious consideration the only concinsion I can arrive 
at is that ive cannot avoid the fact that the 2iid clefeiiclant was mi from 2i 
to 2| years old when enquiry' was ■ made ' in 1884, but w’as some years oicler. 
I£ so, then ho cannot be the genuine Chaiidrasang, It is true that Mr. Gibb 
said in October 1884 that 'the difference of age is a mere matter of opinion/ 

, So it is, but as the Assistant Judge' showed it is a matter of opinion which 
in 1884 would have been incontrovertible. Tho District hfagistmto naturally 
hesitated to insist on criminal proceedings going on, when tho dispute from 
the very nature of the cases ivas in the first instance one for a civil Oourt, and 
hence arose the civil proceedings commenced in 1886 and concluded in the 
Assistant Judge’s Court in '1896. The' delay is most tmfortiiiiata, but it cannot 
,, prevent the Court from .giving effect to the conoluBioiis arrivac! at from a 
Consideration of the evidence. 

;/■■ “I would, therefore reverse the decree of the Assistant Judgo and award 
^ jossesslon td'piaintiS, of 'the, moveable ^ and ImmoTtoble property comprising 

the Mte Estate,’^'/ 
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On tile wliole tlioiigli tlie coiioliisioii is one that I have come to with great 
hesitation it .seems to me to he proved that the 2nd defendant is not the origin 
iiahChandrasang* ■ I can see no reason for distrusting Parbhuram’s report 
corroborated as it is by Clihaganlars enquiry and by the Doctors’ inspections in 
18955 which showed clearly that the boy did look considerably older than might 
have been expected if he had been born on the 31st October 1881* The 
persistent efforts to have the boy brought forward for inspection show that the 
reports wore honest reports and they seem to be strongly corroborated by 
the opinions subsequently formed by the Doctors. Having regard to th© 
smallness of stature of th© 2nd defendant, I think that it is possible that 
the difference of age at the time of Mr* Steward’s inspection and at the time of 
the boy’s admission to the Wadliwan school was not so noticeable as" to attract 
special attention* The diid’erence in appeax'aiice between a well grown boy of 
G and a small sized boy of. 10 might not be so obvious as to appear cooclusiva 
As to the entry of the age at the Matar school it is not likely that any objection 
would be taken to the Thakrarjii’s statement of age, It seems to m© that in 1884 
the Thakranis and their advisers— who must have known clearly wdiat they 
were charged with, the evidence of Laxmiram Pleader (Exhibit 465) and the 
petition to the Collector of SOtb November 1884 (Exhibit 253}— would certainly 
have taken steps to disprove such a formidable attack if they had been in a 
position to do so. The excuse that the mother’s fears for the boy^s safety 
alone prevented his production cannot be accepted. The pleaders must have 
been fully aivare of the very serious nature of the case, if true, and how easily 
it could be disproved if false and if they did not insist on the absolute necessity 
of the immediate production of the boy, the only conclusion seems to be that 
his production would not have disproved the allegations made in Farbburam's 
report.” 

On this appeal which was heard 

J. M, PariHi and Jf. /. Po/ieHy for the appellant contended 
that' there was ,'no\ reliable' eYidence to- prove .the.facts'asse'rfced'.:'' 
by ..the, respondent in his plaint.. ;. The evidence chiefly; relied , 01 a';.; 
..:by.„: t,he ,Bigh, Court, in devereing th6..decision of the first; Court, 
was, that which had been' adduced in the course of the enquiries 
made at the instance of iCornaram. by Parbhurain and Chhaganlal 
respectively ; this evidence,, it was submitted^ was not admissible 
in evidencej, and had been wrongly admitted by the High Court* 
Reference was made to section 35 of the Evidence Act (I of 
1872) and to Peelmuud Singh v, LaM^t&tiee ; Smar , 
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Dmadk v. Jnf/gul Kulore Bingh '^'^ ; BatisGImnder MuhJwpadhga \\ 
IMeficlro lal TatUiW'^% Fonnammal r. Smdaram FUicdi^^; 
MuU'u Eamaliuga Seiupati v. Periamgagum ; and IjtPmg 

Kmr V. MaJipal Singld’^^K 

190S : J%ne, 22nd. —Their Lordships' judgment was delivered by 

■' Sir Abthub Wilson; --This is an appeal from a "judgment 
and decree of- the High Court of Bombay, dated the 7th March 
1899, which reversed a decree of the Assistant Judge of Broach 
of the 10th November 1897. The question raised is one of fact, 
whether the appellant Ghandrasang, the principal defendant in 
the suit, is entitled to the name he bears, and to the estates 
which prior to the suit he had long enjoyed, as the son and heir 
of Himatsang,- or whether, as maintained by the plaintiff in the 
suit, now the respondent, the real. Ghandrasang died in infancy 
-and the appellant was fraudulently substituted in his place* The 
' First Court held the appellant to be the genuine Ghandrasang, 
the High Court thought otherwise* 

- Himatsang,' who died on • the ■ 20tli January 1882, was the . 
*Thakbr of Mdtar, and' as such was possessed of estates in the 
;_district of Broach and in ‘Baroda territory, which by custom Ij 
. descended to a single male heir in accordance with the rule of 
primogeniture. ■ He left surviving him four widows, of whom f-' 
the first three were childless, while the fourth, Jitba, had an infant |, 
son, Ghandrasang, born on the 8Ist October ISSl, a few .months 
before his father's death. And ' there is no question that this 1 
.•son -was. his father's lawful heir. Himatsang also left surviving' ' „ 
him collateral agnates in two lines. The elder line represent- | 
ei by Parbhatsang, who would have been the nearest heir of [ 
Himatsang if the infant had been out of the way. He died in 
July 1883, and his rights, if any, passed to his grandson Ohhatra- | ' 
sang, who in turn died in 1885, and wdth him tlie eider lino of ^ ' ? 
collaterals became extinct, and its rights, if any, passed to the I;:. 
second line. The second collateral line was represented at first j# ; 

(1) (189S) 23 Cal. 866 {3^8). (3) (1900) 23 Mad. 499 (503), 

; (“) (1890) 17 Cal. 849. <i) (1874) t. E, 1 I. A. 20'.', 

i'-'i-:: ;,--.;,;,v;'';-,,'(?>'i[1879).'L.E.'7i;' A.-eSrS Cal.744. 
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by, HaEiirsangi a.iid 1894 by bis 'Son Mohansang^, 

the plaintiff in this suit . and respondent in the present appeal. 

Upon, the death o£ Himatsang the title of his infant son Cliand- 
rasang',' was at first not disputed; the conflict was, as to the 
administrlitioii ,o£ his estate. But as soon as that controversy 
was settled, Parbhatsang claimed the estates as his own, on the', 
allegation that Himatsang had really died childless, and that 
'Cbandrasang was a child, of other parentage, fraudulently put 
forward as the child of J itba and as the heir of her husband. 

From that time, that is to say from March 1882 down to June 
1884, this story ivas the only basis of the claims put forward. 
It is now clear, indeed it is the case of both sides, that that story.' 
was untrue. Its only present importance is in its bearing upon' 
the good faith or bad faith, the probability or improbability, and 
thus upon the truth or falsehood of another case, based upon 
events said to have happened at a later period. It is therefore 
unnecessary to examine the earlier proceedings in detail, but 
three points may be usefully noted. First, the early claim was 
by the elder collateral branch ; the four widows supported the 
rights of the infant, and the then representative of the junior 
collateral branch sided with them. Secondlj^, the Collector of 
Broach wa.n in possession of the estates as guardian of the 
property .of the infant duly appointed' by -aa order of Court.. , 
Thirdly, though in July 18S2 criminal proceedings were institut- 
ed before the Political Agent Rewa Kantha, they were with- 
drawn ; and no suit was ever brought ' to enforce the claim on 
the ground now referred to adversely to the infant. That state 
of things continued down to May 1834, two years and a quarter 
after the death of Himatsang. 

The second ground of claim to the property, ' which is the 
ground now in question, arises out of events alleged to have 
occurred on, and immediately after, the 14th May 1883, on which 
day, it has been alleged, on behalf of the successive claimants, 
that the boy Chandrasang died, and that another boy, by name 
Jikii, a son of Jitba^s brother, and a boy considerably older than 
Chandrasang, was fraudulently substituted in 'place of the deceas- 
ed. This storjr was not told in place of ' the former complaint 
Rmt Chandrasang himself was a- spurious child, "for that story, " 
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-®0A was still maintained for some time by the successive claimants, 
CiuNDRAr though it is now abandoned. The story of the alleged death 
sAwaji and substitution on the 14th May 1883 was in addition to this 
MouAir. 

In 1884 Parbhatsang, the original "head o£ the senior collateral 
line, was dead, and his grandson Ohhatrasaog had succeeded to 
his place. In the middle of May 1884 he entered ' into an 
arrangement with one Kurnaram, a pleader of the District Court 
of Broach, in pursuance of which the latter at once took active 
steps to further the interests of his employer. 

On the 30th May 1884 Kurnaram made an application for 
assistance to the Collector of Broach. He asserted the death of 
Chandrasang, and alleged the intention to substitute another boy 
in his place* In accordance with that application the Collector 
took steps which led to certain investigations and enquiries, the 
result of which has had an important bearing upon the decision 
of the case by the High Court* But as these matters will have; 
to be considered in some detail at 'a later stage it is uiineeessai’y'' ; 
to examine them at this point. 

On the Sth September 1884 Ohhatrasang made a coinplaiiit 
to the First Class Magistrate at. Broach against Jitba on a charge '': 
of cheating by personation,- the charge being based upon the ',; 
alleged death of Chandrasang and substitution of Jiku. The 
Magistrate took depositions on oath and considered the matter 
once and again. His conclusion was that the storf was luitriie,: 
and that there was no reasonable ground for a criminal prosecii-' 

' tion, and acco.rdmgIy on the lOtli June 1885 he finally dismissed 
the complaint under section 203 of the Criminal Proecxliire Code* 
That order was confirmed by the District Magistrate, and the 
High Court on the 25th November 1885 refused to interfere by ■ 
way of revision* ■ 

While the criminal proceedings just mentioned were pencliiig, 
on the 16th April 1885, Ohhatrasang brought a civil suit against „ 

• ; ^ ^ Chandrasang and others, in which he alleged the death of the 
real Chandrasang and the' substitution of Jiku into his place and 
and asked for . declarations of the spuriousness of the so* 
calM Chandrasang, and of the validity of his own title as heir# 
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Tarioiis' delaj^-s , o:ceuiTecl.. X%liate^ died leaving no male 
Lssiie/aiad .liis rights/ if any, passed to Hamirsang, the head of 
the junior' collateral line, and the latter was substituted as plain- 
tiff. The Oolleetor of Broach had to be added as a party, and 
the plaint had to be returned in order that it might be presented 
in another Court. That suit was never tried on the merits. It 
came on before the Assistant Judge of Broach on the 26th March 
1888 for the disposal of certain issues of law, and was dismissed 
for want of a proper stamp. The Assistant Judge said : ‘^As 
the plaintiff still persists in declaring that his suit is one for a 
mere declaration, and that it is properly stamped with a stamp 
of Rs. 10, the only course open to me is to dismiss the suit with 
costs/' Against this decision there seems to have been no 
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From August 1893 till near the end of 1894 negotiations were 
in progress for a compromise between the parties interested, but 
nothing came of them. It may be noted however that during 
the progress of those negotiations the appellant v/as married, 
and the principal ceremony on the occasion was performed by 
Hamirsang, whose son the respondent is, and through whom he 
claims. 

On the 12th December 1894 the present suit was instituted 
by the respondent against Jitba, the alleged mother, and the 
appellant her reputed son, and others, including the Collector of 
Broach as administrator of the Matar Estates, Its material 
allegations were that Jitba gave birth to Ohandrasang on the 
:>lst October 1881, that Ohandrasang died in his infancy in June 
1883, in the village of Majrol, in Baroda territory, and that 
Jitba, witli the aid of otliers, concealed the death of Ohandrasang, 
and in his place kept with her her brother’s son, whose real 
name was Jiku, giving him the false name of Ohandrasang. 
The plaintiff asked for a declaration that the appellant was not ■ 
the son and heir of Himatsang, and a declaration that the plain- 
tiff, now respondent, was entitled to the properties in Broach, 
and that the Collector should deliver him possession. The 
allegations just quoted were denied, and thus was raised the solo 
issue now of any importance, ' ' : ■ 
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/:M tlie trial" befoi’o the Assistant Judge the story told was, 
that^ on the 14th ■ May 1 883, Gliandrasang was removed hy his' 
mother, accompanied - or followed by certain persons named, in 
a cart from Matar to Majrol'in Baroda. (That mother and child 
left M^tar is admitted, but it is said for Chhaliar.) It is assert- 
ed that on the road the child becanm dangerously ill/ that he 
died at Majrol the same evening, that his body was at once sent 
for burial, and that the now appellant, said to be Jikii, was sent 
for and arrived on the 16th, and from thenceforth was held out 
as the genuine Chandrasang. The genuine, child was at that 
time aged ; Jiku, it was said, was at the same time some six or 
seven years old. 

The direct evidence in support of the case so stated was that 
of three witnesses, as to each of whom the Judge at trial record- 
ed that his evidence was unsatisfactory and untrustworthy, and 
he totally disbelieved them. He also disbelieved the subsidiary 
story of an alleged attempt made almost at the same time to 
obtain another child, presumably less unsuitable in age. 

The Assistant Judge dismissed the suit with costs. The High 
Court, upon iappeal, reversed that decision and gave a decree in 
favour of the plaintiff, the now respondent, but without costs, 
and against that decision the present appeal has been brought. 

The story told is in itself one difficult to accept. The attempt 
to substitute a boy of Jiku’s age for a child of years would be 
an extraordinarily daring one, the more so, because no attempt 
appears' to have been made to keep the boy in seclusion, or screen 
him from general observation. 

The fact that the Judge, who heard and saw the witnesses^ 
and whose very full judgment shows the great care and atten- 
tion which he devoted to the case, disbelieved the witnesses, u 
entitled to the utmost weight. 

Again, it is impossible to approach the story now told without 
a certain suspicion, arising from the attack so long inaiiitaiiied 
upon the real parentage of the Chandrasang now adiiiittecl to be , 
the genuine child of Himatsang. And this suspicion is necessari- 
ly increased. by thC' inconsistent and shifty conduct of the now 
respondent and hisimt^ediate predecessor in title* 
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The extraordinary length of time which was allowed to elapse 
after the 14th May 1883, the date upon which everything tumsy 
■and the 12th December 1894, when the present suit was filed, is 
also a circumstance very adverse to the respondent. During all 
that interval, with the exception of a part of 1893 and 1894, 
when negotiations for a compromise were in progress, there was 
never a time at which proper steps might not, and ought not, to 
have been taken to secure a full trial of the question in issue j 
and that question is one which from its nature specially required 
to be disposed of while the facts were fresh. When a suit was 
brought in 1885 it was never pressed to atrial, but allowed to 
terminate for want of proper stamp duty. The whole course of 
proceedings from 1883 to 1894 seems to their Lordships difficult 
to reeooeile with a reasonable desire, on the part of the claim- 
ants, to have the question of fact investigated before the proper 
tribunal, and with proper promptitude. 

In his judgment upon the appeal to the High Court, Candy, J,, 
said ; ‘^The question is whether the Majrol story is proved. It 
stood the test of the cross-examination of the witnesses in the 
witness-box, but after this lapse of time much more than that is 
necessary before the Court can eject the second defendant from 
the estate. The story must be supported by overwhelming circum- 
stantial evidence.^^ That support, the learned Judges thought, 
was supplied by the result of the enquiries made in June 1884 
by two officials, the Thanedar of Pandu in Rewa Kantha, and the 
M4mlatdar of Amod in Broach. Those enquiries have been 
briefly referred to in an earlier part of this judgment, but inas- 
much as they formed the substantial ground upon which the 
High Court overruled the judgment of the first Court, they call 
for further consideration. 

On the 80th May 1884, Kurnaram, the pleader acting on 
behalf of Ohhatrasang, applied to, the District Magistrate of 
Broach for assistance, and accordingly the Magistrate wrote a 
letter to the Political Agent, Rewa Ed^ntha, which he entrusted to 
Kurnaram* The terms of that letter explain the circumstances. 
Brans— ^ - 

Ztirnamm Burgaram Fakil, the bearer, has just infomed me that the 
heir of the M4tar Thakore died about nine months; ago, and that there m now at 
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Chhaliyar, in the Darhar, a'boj whom they intend to substitute for the dead 
boy. 

Mr. Enrnar^im acts for the presumptive heir of the Tliakore- Ho sa^'s that 
if enquiries are at once made at Ghhaliyar the fraud will be detected, because 
the deceased Chaiidrasang was born on ETartik Slid 9tli of lOSS, that is, about 
two and half years ago, whilst the young pretender is about eiglit years old- 
Also that the latter’s parents are living in Xandod. 

'‘For the present I do not wish to make the matter public by soarcliiiig for 
details in my office. But I shall be much obliged if you will have tbo goodness 
to make enquiries at your earliest convenience, so that it may be fixed wliat buy 
is asserted to be heir and what is his ago, otherwise a boy of tlio proper age 
might bo found. Mr. Kurnaram is furnished with full particulars. I request 
that you wiU favour me with the result of your enquiries.” 

This letter was taken by Kurnaram to the Political Agents 
who on its receipt gave instruction to the Thraiedar of Faudu^ 
Parbhuram by name, to take with him Kurnaram and make the 
desired enquiries in his presence, and to report. 

Parbhuram and Kurnaram went together to Ohhaliar. There 
they are said to have taken a statement from the boy himself^ 
statements from three other persons, a schoolmaster, a chobdar, 
and a karbhari, and to have, with the assistance of others, 
formed the opinion that the boy was about seven years old, and 
to have caused him to be measured, wdth the result that his 
height was found to be three feet six. inches* 

Parbhuram made his report to the Political Agent, enclosing 
the statements said to liave been made in his presence, and a 
Funehnama said to have been signed on behalf of the Uit-iaber.s of 
what was called a Punch, which was composed in fact oi two 
sowars in attendance on Parbhuram. Kiiriiaram was tlcad before 
the trial The evidence of Parbhuram w^as taken on comiiiissioin 
The schoolmaster w^as a witness at the trial The chobclar and 
the karbhari were not called^ nor were the two sowars. 

The enquiries at Ohhaliar went no further, the boy being 
leiBOved by his mother to Matar. Thereupon the District Magis* 
trate gave another letter to Kurnaram addressed to the Mdiiilat- 
d& of Ainod> in the district of Broach, in wdiicli ho appears to 
have instructed the M^mlatddr to make the oiiC|iiiries Mr* 
Kurnaram may suggest as secretly and x^apidly as possible and 
allow the Darbar people no time to coiniitii a fraud in regard to 
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a'boy . .'whoiii' the Vakil asserts the Darbar have attempteck to. 
subs.titute for the real Thakore, who it is alleged died some 
months ago , ■ 

In' accordance with that order the M^mlatdar accompanied by^ 
Kiirnaram proceeded to make enquiries. He is said to have 
taken a statement from Jitba-j, the boy^s alleged mother, and at 
Kiirnaram^s suggestion to have caused a measurement to be 
taken with a tape measure of the boy^s height while he was 
lying on a cot, and that height was said to be found to be 3 feet 
5i' inches. 
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When the ease was before the High Court, and again on the 
argument o£ the appeal before their Lordships, objection was 
taken to the admissibility in evidence of much of the materials 
relating to the two enquiries just mentioned, and as to some of 
them at least it Would apparently be very diflScuIt to support their 
admissibility if it were necessary to decide the point. But the 
whole evidence seems to have been admitted without objection in 
the first Court/ and their Lordships would have regretted' if 
they had been obliged to dispose of the present appeal upon a 
question of legal admissibility, and the more so as the appeal has 
been Imard ew-parte. Their Lordships are not under any such 
necessity because they think that, assuming the evidence to be 
admissible, it is of little, if any, value. This appears to them to 
follow from the purpose, the nature, and the circumstances of 
the enquiries. 

The District Magistrate received information from Knrnaram 
which he apparently believed, and which, if true, showed that a 
grave crime was being, or was about to be, committed, which, if 
successful, would result in a great wrong with respect to proper** 
ties in his district and their Lordships do not doubt that that 
officer acted rightly in taking such steps as seemed to him neees«« 
sary, in the emergency, for the prevention of the crime. But it 
must be observed that those enquiries, if they can be called 
official in any sense, were certainly not judicial. The effect of the 
orders was to place the services of the officials employed at the 
disposal of Eiirneram, the pleader of the complainant, in order 

loregonc coiidusioii. The' enquiries -were' secret, no notice was 
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detail the various inconsistencies and _ Lordships are of 

iu the evidence relating to y 

Dpinion that practically no weight can propeiiy ^ 

proceedings at, or the results of, those enquiries. 

As to the alleged statement hy the boy himself, ^ 

to be correctly reported to - Lis 

S to— caminaticai.and ntog ^ 
rild be easier than to extract by the latter process almost anj 
Son, aWghtencd child, who snddedy find, h.mscll 
done to tho mstody ot strangers, and some of then, otols. 

The alleged deposition of Jitba, so far as it was relied upoji, 

refers to matters of which she could have no personal knowle ^o. 

The evidence as to the apparent age of ord’hip“ 

alleged measurement of his height, appears to then Lord to 

oil the grounds already stated, to 

And in this they find themselves in agreement with both^ tie 
Magistrates who dealt with the criminal charge in 18b4 and 
and with the Judge who tried this case. 

Their Lordships will humbly advis. Hajesiy that tho 
decree of the High Court should be discharged and the suit dis 
missed with costs in both the Courts in India. The responden 

must pay the costs of this appeal. 

Solicitor for tho appellant— Pagden. 


VOh. XXXJ 


BOMBAY SERIES. ' 

ORIGINAL CIVIL. " 

Before Mr. Justice BaUhelor* 

SAEABAI, ■PLAiNUiri'j v. RABIABAI, Depetoakt.^* 

Maliomeiccn LaW'^IIamfi Sunnis — Divorce — Talak-til-bain hy one pro- 
nouncemeiit in ilie absence of the wife — F.recution of talakiiama in the presence 
of ike Kazi — Oommimication of the divorce to the ivife — Marz-nl-maut— 
of the htshand before expiration of the period of idiihi. 

A, a Mahoniedan belonging to the Hanafi Sunni sect, took with Mm two 
witnesses and went to the Kazi and there pronounced but once the divorce of 
his wife (plaintiff) in her absence. He had a talahnama written out by the 
Kazi, which was signed by him and attested by the witnesses. A then took 
steps to communicate the divorce and make over the iddat money to the plaintilS, 
but she evaded both. A died soon after this. The plaintiff thereupon filed a 
suit alleging that she was still the wdfe of A and claimed maintenance and 
residence. 

B. ddi overruling the contention that the divorce should have been pronounced 
three times, that the talah-ul-lldaat (/.c., irregular divorce) is good in Lw, 
though had in theology. 

Held further, in answer to the contention that the divorce was not final as it 
was never communicated to the plaintiff, that a hain-talaJc, such as the present, 
reduced to manifest and customary writing, took effect immediately on the 
mere writing. The divorce being absolute, it is effected as soon as tlie avoids 
are written even without the wife receiving the writing.” 

In order to establish Marz-id-maui there must be present at least three 
conditions : — 

■■■■"" ,■ f'i 

(1) Proximate danger of death, so that there is, as it is phrased, a preponder- ; 

aiice ighaliba) of hkaifoii apprehoiision, that is, that at the given time death { 
must be more probable than life ; 

(2) there must be some degree of subjective apprehension of death in the f 

mind of tlie sick person : i 

(3) there must be some external Indicia, chief among which would be the 

inability to attend to ordinary avocations. / 

Where an irrevocable divorce has been pronounced by a Mahomedan husband 
in health, and the husband dies during the period of the discarded wife’s iddat^ 
she has no claim to inherit to the husband. ' ; ' ■ ' 

of'/bbe;'' 

died on blue lltli day of February 190^j afc Baadora^ leaving Mm’’ 
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surviving his widow Habiabai (defendant 1) and a daughter . Bai 
Aishabai (defendant. 2) e 

Sarabaij, the' plaintiffj was ■ the second wife of Haji Adam 
Sidick. It was alleged by the defendants and denied by the, 
plaintiff, that she was validly divorced on the 19th November 
1903 by her husband. 

On the day in question Haji Adam Sidick took with him some 
witnesses and went to the Kazi of Bombay, there to pronoiiiice 
the divorce of his wife Sarabai. She was not present there at 
the time. It appeared that Haji Adam Sidick pronoimced the 
divorce but once and asked the Ka^i to prepare the customary 
talahnama (deed of divorce). The Kazi did so: and it was 
signed by Haji Adam Sidick and wms attested by witnesses. 

Steps were then taken to communicate the divorce, and to pay 
the idclat money, to the plaintiff, but she evaded both. 

Eventually on the 25th June 1904s Sarabai filed the present 
suit whereby she prayed that it may be declared that the 
plaintiff is entitled to a suitable provision for maintenance and 
residence being made for her out of the estate of Haji Adam 
Sidick. \ 

The defendants contended alia that the plaintiff was 

validly divorced by Haji Adam Sidick on the 19th November 100'> 
by an irrevocable divorce and that she had no claim to tlio 
estate of Haji Adam Sidick. 

The issue>s raised at the trial were as follows : 

L Whether the plaintiff was validly divorced !\y tlir- 
deceased, 

2. If so, whether she is entitled to imiintGiiancc residt?]u*o 

any right under the will. 

3. If she is entitled to maintenance S"!’ residence, what 
provision should be made therefor ? 

4. To what relief, if any, is plaintiff entitled? 

JDavar, with Baikes, for the plaintiff' : — It is admitted that the 
parties being Sunnis and Cutchi Memons are governed by Hanafi 
Lsiw. Oa Mahomedan' Law , there are three forms of divorce : 
Taiah aUm, falak hasm and Tdak-^l-Uiaat. In this case, the 
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form of: tlie';divorce^;^w^^ Our submission's 

that clivorce;;:is not complete because there is no valid pronounce- 
ment. Simply, the words. not enough in, them- 
selves to- constitute a valid divorce.. See , Hamilton's Hedaj%, 
pp. 7,6, , 77^ ' ..and... SO ; Furz-imd Hossein v. Jmtn Bibee Thera 
must be formal pronouncement. If the word talah is' used by 
itself and without the addition of the word Min^ it' would only 
be a reversible divorce^ or 

Moreover, divorce must be addressed by the husband to the 
wife ; a mere statement in her absence is not enough. But 
supposing it is enough^ then we submit that under the form- 
ality prescribed by the Mahomedan Law, there must be triple 
repetition, though the form may be repeated all at the same 
time. In re Easam Pirbhai mid his wife IIirbaP^‘ and In re 
AkM AH Iskmailjl^^ show that there must be three pronounce- 
ments to effect a valid talah bidaai. The same point had farisen 
in IbraMni w We subn^ the doctrine of 

pronouncement must not be extended further. At first the rule 
was that these three pronouncements should be made separately 
during three successive tahrs^ but subsequently the Mahomedan 
lawyers extended it in favour of the husband by allowing these 
three pronouiieements to be made at one and the same time. The 
rule is thus sutBcientlj?' extended in favour of the husband, and 
no English Court should extend it further against the wife. 

But if divorce of this sort, i. e. with one pronouncement of 

ialah cUa, can acquire validity, it can do so only by communi- 
cation, There was no communication in this case. There is no 
decided ease in which the Court has held that talah was good 
unless there was communication to the wife or to some one on 
her behalf. Except the visit of the Kassi to the plaintiff^s house^ 
there is no evidence of communication. 

Supposing divorce is proved^ then we submit that the testator 
having died before the completion of the idclat plaintiff is entitled, 
to a wiclow^s share* Even if the period of iddat has expired we 
contend that divorce does not bar her^ right of inheritance, 
because it was pronounced during a mafz^nhmant': Fatwa 
/'■''I fl) (1878) 4 Cal. S88. , ■ '■ (3) ' (1888) 7 Bom, 180. 

^ ;-\C3)^^^Cl87I) 8Bom.H.'C^]ft,95(CB,OA.) ^ ,■ . (#-(^888) 12 Mad. 08. , 

» 77i--8 „ 
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. : -rr 3 ^ , 99^X)ivorc6 oi tlic sick 5 

06 . lAlamgiti 5 Hamilton s e ay^ 9 ^ Digest of Anglo- 

ITIx ' Baillie^s Mooluimmudan La^, P* aatiiomies, 

rTC rr-w 

»; anofte. *•«" woald « 

^ Md admissible, to oe. 
iam talak. It in , , j. ^,iqf be aivea dtiring a ts/tr, 

submission is that soeb a . « Baillm’s koohummndan Law, 

otherwise it is a •evocable W.i Emil . „„ tl,,, 

„ 207. This taet must be proved by the perse » *■ 

valSty otth. divorce. But no evtoce was given by 

delendants on this point. . j„,t„t«r simply stales 

. As to the codicU, we submit tlmt the testat 1 0 

therein the but hHtw ol Mahomedan Law. 

expression o£ his intontio , ^ inheritance, but 

The testator oonld not bai his vi » j 

he could exclude her tom his bounQ-. 0“,““ 

Ltator she stood in the position ot a Hindu mdow. 

r 7 ,1 TnrMne (with them Saoti, Advocate General) toi 

Lo,ondes and J 5 ^ factum of the divorce. 

theaefeudantsi-Thefirstqu^^ 

There cannot be any douhtther. „ , rr.,„-, One of his 

nouncement we rely on the statement of ^ 

tei must have done all that is required by the l.,w. ^ 

: > We rely on llton 

: L divorce would be kept. The use ol the word bam m the, 

talaknmm is enough, 

: ‘ But even if this document is put out of the case, then we have 

■ : ; the words used by the deceased before the Ivazi. n 

|||||||pi||^ 
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the deceased.,, Mahomedaa law, intention is most essential 

in coses of divorce, and not the actual forms of the words. 

' In, .Maboaiedan law, there are two forms of divorce : Hedaya 
pp. 77-78. If divorce could be pronounced by ambiguous words^ 
then the words ialak dm would be enough, for intention only 
is the most important. 

It is argued by the other side that one talah is bad in toto^ but 
the authorities cited are mere dicta and not binding on this Court. 
Moreover, the most laudable form of divorce is AJmn, which has 
to be pronounced in one sentence ; surely, there cannot be three 
pronouncements in one sentence : Hedaya p. 72 and Fatwa 
Alaingiri which give forms of each kind of divorce. In this case, 
the Kazi has used the very form in the document of divorce : see 
also Hedaya on divorce by comparison, pp. 81-83. If mere talak 
is used, it may be revocable, but if used with vehemence it is 
irreversible, e» g. you are divoi-ced like a mountain, this is lain, 
and three pronouncements are not necessary. Supposing the 
word hain was not used, then we have the writing which by itself 
would be an effective divorce. But it is argued that it must be 
communicated. We submit that it was communicated. But if 
this is held against us, then our submission is that no communica- 
tion is necessary at all, for, if it were necessary, the effect of a 
valid divorce would be from the date of communication, whilst in 
law it is from the date of pronouncement. Hamilton's Hedaya, 
p, 131 ; Bai]lie^s Moohummudan Law, p. 355 ; Bahr on Divorce, 
Part IV, p. 157 j Kazi Khan, p. 552. Otherwise, there would be 
an extraordinary result ; for then the period of iddat following 
upon a divorce would expire, yet the divorce would not be effective. 

We admit that if a divorce is pronounced in dLmarz^uUmatit^ and 
the man does not recover, his widow inherits. The onus of prov- 
ing death-illness is on the .■plamtiff,.;' 'and it is not discharged. 
Fatwa Alamgiri, p. 277, note to/'the : heading^ death*sickpess;'^y 
Hamilton's Hedaya, p. 99 ; Baillie^s Moohummudan Law, pp. 277, 
855; Wilson^s Digest of Anglo-Muhammadan Law, p, 178 j Bahr 

The actual cause of death ■ in', this' case was paralytic 
fstroke, but ‘supposing the .divorce ' .Was pronounced during 
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^ • 1 tw Wf> submit that 

Eto v^iair^'w « 

T 1 ^Ur nnhpqp cases relate to giLus auiii 
would apply, these case>> » divorces 

sickness, but the same conditions ^^ould app j 
diiriii<^ death-bed sickness. ■ . 

A, to ft. argument ftat the 6»i» M ft;«‘ ’=» “; 

(1 we fthmit that proof of Mr ie a faot peouhariy w.ftm ft. 
knowledge of the plaintiff, and she has not given any 

“MTfte eonstruotion of the wUl and eodieil, the tefttot 

treated the plaintiff in fte wm as 

^ 

intend her to take nothing. . , i i 

Kaite in reply.-Section 114 of the Evidence Act does not 
fit oL cannot prove divorce by simply proving that the 

ml went before the Kazi for that purpose, who must 

. TA :g Oonrt which has to see that wdiat was 

ml a dLrce valid, was or was not actually done 
by the Kozi, otherwise the Kazi would be tbe judge. 

BATCHELOB, J:-The plaintiff, who is a Mahomedan lady- 
named Sarabai, was formerly tbe wife of tbe deceased Hap 
Adam Haji Sidick, a Cutchi Memon Mussulman, and now bring, 
fhis suit af^ainst the estate for maintenauco and residence as 
his widow.” By an amendment of the plaint she has a so put 
f “wirf an alternative claim hated upon the wi 1 ot the de- 
ceased Adam. The defendants are a widow and danghter ot 
Adam and the esecutots appointed by this will. Ihey tosis 
fte claim on the ground that the plaiutiS was va idly divorced 

by Adam according to Mahomedan Law. Upon this point ■ le 

pLtlfPs case is that she has no knowledge ot any such divoiuo 
Ld ftat if in faot she was divorced, then fte divorce is invalid 

Iwli'iiuderiMahomedm Law. ; ' 1 v ; v ^ i; 

The following are the issues on which the parties went to 
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1. Whether tlie plaintiff was validly divorced by tlie 
deceasecL 

2, If so« whether she is entitled to maintenance ^ residence 
^ any right under the will/ 

3/ If she is entitled to maintenance ^ residence^ what 
provision should be made therefor ? 

4. To what relief if any is plaintiff entitled ? 

It is common ground that the parties are Haiiafi Sunnis and 
are therefore governed by the law applicable to that division 
of Mahomedans. 

The following appears to me to be the most orderly way of 
considering the various questions which arise — 

1, Did the deceased validly divorce the plaintiff*? 

2, If he did; was the divorce pronounced when the deceased 
was in his death illness (man^^ul’-maut) or not ? 

3, If it was pronounced when deceased was not in his 
death illness what is the effect of the divorce on the present 
claims ?■ 

As to tlie first question the principal evidence is that of the 
Kazi Mahmad Ali Murghay and of the talalcmma. It is proved 
that Adam taking with him two attesting witnesses went to 
Maliined Ali Murghay who is the Kazi of Bombay and there 
pronounced the divorce of the plaintiff* and had a talahiama 
w^ritten out by the Kazi which talahiama Adam and his 
witnesses signed. Assuming, as for the purposes of this issue 
I must assume, that all else was regular, I apprehend that a 
Court ought not to be astute to set aside that which Adam 
sought to effect in open conformity with the Mahomeclan Law 
and with the usual formalities^ and these considerations are 
especially weighty under a legal system which permits great 
facility of divorce* Every divorce is lawful, the prophet 
has said, excepting that of a boy or lunatic/^ 

Mow the first objection taken is that Adames pronouncement, 
idah iiya ^ " was not made actually to his wife, but in her 
absence to the Kazi and the two witnesses* As authority for 
the’ 'objection reference is made to FnmmS Momem v* Imin 


m 

190 & /':/ 


'SA.EARAI 

BA.BIAVAI. 


A 


THE INDIAN LAW jttii.ru 




r'i ^ 






li 


wl 

IS ii':: 


•liii 


iitii: 

ipi 






1905 


Babiabai. 


1 i'Annollv decide* the iiciiiut point 

ri" elw.. FO, as 1 »ad .He ^ 

ksvyers nowhere *'’ ^ 0 ^ 00 ^ reqnhement con bo dis- 

made directly to the wife. No such 

covered, and there are many passages vvhich ^ “ 

rery For instance, if a person says to a man ‘ Have j ou n t 
rep“Iw your wife , -and he says - Tn,e, '■ she ,s repn^d : 
Bofflie, page 2U. And there is a seporete ^ 

ino’ solely with repudiation by writing, where we lead t o 
2 ,wriLg is eLnn.»y and reani£est-as at " 

repudiation takes immediate effect : see Baa he, page .33^ And 

the same point is brought out more clearly m para. 20o8 at 
pa<Te 95 of Vol. IH of Mahomed Yusoof Khan Bahadur s work 
® Sunni Mahomedan Law. I read this paragraph which leaves 
■ no doubt that in such a case as this, where the d vorce is uncon- 
dLnal, it takes effect at once, and the wife is bound to observe 
the mat from the time of the writing. See too paia. lo < 
paire 5 of the same volume, where we read : ‘ A rnan says m 
respect to his wife ‘divorced’ (meaning ‘she is divorced ), 
without naming the woman, and he has one well known wffc ; his 
wife shall become divorced by way of analogy (IsMmu). 

Then it is said that since this was a final divorce the pronounce- 
ment should have been made three times, whereas the Kazi 
speaks of only one single pronouncement, -(jpon thi.s point 
lira/dm v. S^ed Bill and In re Ahdid Alt Islmailp. '■ ^ are cited, 
but neither case is a clear authority upon the point m issue. 
There can be no doubt that a talah-ul-hidcmt (or irregular divorce) 
is good in law, though bad in theology : and Urahm’s cam 
decides nothing more than that no special expressions are 
necessary to constitute a valid divorce. 

It must be admitted that the three separate pronouncements 
alleged to be necessary may be made one after the other in as 
many seconds, and, the law having advanced thus far, it is 
difficult to see why everything should be held to depend upon 




(1) (1878) 4 Cal. 688; ‘ <’8S8) 13 IM. 83. 
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tlie mere .punctilio ..of ., repetition. CenBante' raUom eesmt et 
^ 'and it is, tolerably clear that, the only reason 'for the, separate 
repetitions': 'was exclusively applicable to the more approved 
'formspf divoreej when there was a repetition in each of three 
succeeding tahrs . (periods between inenstruatioii)j thus affording 
the husband an opportunity of reconsidering his decision. 
Admittedljr this precaution has disappeared out of the law, and, 
unless I am forced to do so, I shall bo very reluctant to let 
important questions of right depend upon whether a formula 
was said once or repeated three times. And I find that the 
authorities are not against me upon this point.' I read 'the 
passage. at page- 201 of VoL ' I of Hamilton’s Hedaya, which 
appears plainly to support the view .here taken. It' is also 
..relevant, to , know, .that we are dealing w.ith a system where 
divorce.' .under:, compulsion or in a state of inebriety is valid and 
. where divorce,^ though' only .once pronounced may be effected by 
many kinds, of far .fetched implication,, of which thc' books 
abound. in illustrations. So where the divorce is prescribed in 
words implying vehemence or amplification an enormous 

' 'dlvoreo j a .divo.rce like a mountain an irreversible divorce' 
is effected (Hamilton, Vol. I, pp. 2£8 et : and here I 
find as a fact that Adam pronounced the falah-ul-hain vehemently. 
This appears from the proof (Exhibit. -No. 6) of which the Kazi 
admits the general correctness, and is most consistent with the 
acts and intentions and conduct of the parties. So far as I can 
gather from the authorities, the triple repetition is merely one 
of the many forms by which a talak-uUbain or irrevocable divorce 
can be effected, as the same result can be attained by any other 
words apt for the purpose and so understood. That the 
Mahomedan Law attaches no magic to the mere repetition of a 
formula is evident from the circumstance that even in the aliBau 
or most laudable form of divorce a single pronouncement is 
sufficient On the facts of this case, looking to all circumstances, 
words and writing and intention and conduct, I cannot doubt 
that there was a valid lam divorce in the hidaaf form. 

Then there is a third objection, namely that this divorce cannot 
be considered' final because it- 'was never communicated to 
plaintiff. The evidence is quite clear that, every practicable step 
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to«ceptt.ep.ps< or w allowed to take 

„„dd be a ettaoge result Z“'“ j uoftiog i» 
»av.ut.«e o£ her own '"“Ih o, conclosiou. On the 
Mehomedan ^ rat a Z UU, sueh as this, 

contrary, the authoritie wvltino- takes efiect 

Kdueed to manifest and customary „33^ 

immediately on the mere ^5.’’ The diTOtce being 

ha! contended that it is not competent 
Ml. Ivaikcs talalmma because this 

to the as the basis o£ their case in the 

writing was n p • pronouncement 

written statement. Bu I thmL ^,,^3,etion, whose 

and the talal^mna are all part ot one s 
effect has to be ascertained, and 

npon the 7,;“L the diZe as tauLu^« 

this taUhima is decisive : it describes the cuv oi 

and emphatically declares that all rights and liabilities between 

TdrSd pUMff as husband and wile ^e c^e - 

determined There is ample authority m the books ioi the 

view that each a writing, even thongh not oommnmcated to he 

wife, effects an irrevocable (that is merely the English lende.ir^ 

of ham) divorce as from the date of the document. 

It was suggested that there is no evidence that this divorce 
was pronounced during the plaintiff’s tah; But nothing was 
heard of this point until Mr. Raikes’s closing address, and seeing 
that the matter is one specially within plaintiff’s knowledge, 
and that plaintiff has not come into the witness box I must 
disallow this objection. It will he remembered also that the 
i divorce was pronounced over two years ago. 

■ Finally with regard to all these three objections I consider 
it important to notice that we are not in meduBval Arabia, 

; but in modern India. Let us look at the case a little F- 

We - have' ' a Moslem , husbahd who is by law entitled, u ho 
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chooses^ to divorce his' wife irrevocably, and who is resolved .to 
d.o so* How does he set about it? Not by any. hole and; corner 
device,, but by' adopting the most open and elaborate .pro- 
cedure po'ssible:, to him. ' Taking his two witnesses, he resorts, 
to the head Ka^i— a gentleman of position, a Justice of. the 
Peace and Honorary Magistrate — and there goes through .all 
the formalities which are, in the understanding of the members 
and the heads of Islam hie^ei^nune, requisite and sufficient to 
give validity to his act. Without constituting the Kazi the 
judge of this suit, I am decidedly of opinion that solemn acts of 
this kind ought not lightly to be set aside, but rather invite the 
favourable application of the maxim that omnia 
fiie €BBe aeta. And this position seems to me all the stronger 
under Mahomedan Law, which treats with special respect all 
orders authenticated by the Kazi. This particular Kazi and 
his fathers have made hundreds of divorces, and the divorce in 
question was made with all formalities understood here to be 
required in order to render it irrevocable. To induce me now to 
set it aside, I should require more weighty reasons than the 
formal and technical objections which -I have considered.. The 
Mahomedan law looks to the intention, when accompanied by 
a reasonably plain expression of it ; and I conceive . that under 
neither of these heads is any serious dispute possible upon the 
evidence before me. 


The fact of a valid divorce being thus established, it becomes 
material to consider whether it was ■ pronounced during- Adam's 
death-illness or not. "-For the sake •of brevity I shall, use -the 
word ^sickness^ as referring only'; to death sickness" and' the 
word ^ health ^ will serve to denote the absence of death-sickness^ 
this usage being also in conformity with iheianguage of the books. 
First, then, what is meant in Mahomedan Jaw by ;this ..siekhess 
or Baillie, in discussing .the.; subject under the;: 

head of divorce, says ^^It is correct :,. Jo,say, that, -when. a man 
is unable to go out of his home for .Ms • necessary avocations, he 
is sick, whether he can stand up in „tbe house or not/^ . This . is 
developed in later passages, but since .they .depend upon an 
^underlying'legai principle, I' must pause to explain what that 
principle is, so, far as I can. CQlleofc" .it from the .approved 
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aothoMties. For in «uch a matter as this it appears to me that 
my only course is to abide by the accepted authorities, adhering 
to whatever clear principles may be discernible. In this particular 
instance both the principle and the reason upon which it is 
grounded seem to be uumistakeable. They wull be found 
generally in discussions upon the opinions of Shafei, the Imam»ul- 
Motlebi, of whom Hamilton writes that “His decisions in civil 
and criminal jurisprudence are seldom quoted by the doctors oi 
Persia or India but with a view to be refuted or rejected.” 
(Hamilton, Vol. I, p. sxviii (Discourse). The references are all 
throughout to the four Volume edition of 1791.) Shafai, who 
rnn.int.H.in what may be called the common law position in these 
matters, held that whether a man^s death took place before or 
after the expiration of the iddat, his divorced wife was left 
without any right of inheritance, because the conjugal rela- 
tion was cancelled by the ^supervening divorce. But this view 
was rejected on what approximates to the equitable principle 
that the cause of the wife’s right to inherit is in the death 
illness, and as the husband designs to defeat it, bis device 
ought to return to himself by postponing the effect of his act 
till the expiration of the to prevent the injury which would 
otherwise fall upon her. (Baillie, page 278). So repudiation 
by a man in his last illness is always referred to as repudiation 
by a faar or evader, and the principle appears to be the perfectly 
intelligible doctrine that a wife’s slowly accrued rights shall not 
be suddenly defeated by the caprice of the hu.sband while 
labouring under such mental infirmity as usually accompanies the 
approach of death. These observations must be applied when 
I come to deal with the question of the effect of this divorce 
upon the plaintiff’s rights. But I am obliged to notice them 
here ainoe they are germane also to the question of the meaning 
of death-illness. Thus we read in Hamilton’s Hedaya, Vol. I, 
page 283 -“ If a husband, being in a b 0 .sieged town or in an 

army, repudiate his wife by three divorces, she does not inherit 
of him, in the event of his death, although that should happen 
within her Udii : but if a man engaged in fight, or a criminal 
carrying (? being carried) to execution, were in such situation 
to pronounce three diyorces upon his wife, she inherits where ho 
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dies in that wajfj or is slain : for it is a rule that the wife of a 
yawjr (or evader) inherits of him, upon a favourable construction 
of the law : and his evasion cannot be established but where her 
right is inseparably connected with his property, which is not 
the case, unless he be [at the time of pronouncing divorce] sick 
ot a daiifferous illnesa (appearing from his being to Ms 

led, and other symptoms) or in such other situation as affords reom 
to apprehend his death : but it is not established where he pro- 
nounces divorce in a situation in which his safety is more 
probable than his destruction” BailUe (pages. 280 - 81 ) has very 
much the same description. " Evasion, '' he says, “may also be 
established by other causes which come within the meaning of 
disease, if death be imminent ; but if the chances are in favour 
of escape, the person is to be accounted as one in health. So 
that one is not an evader though he were surrounded by the 
enemy, or in the line of battle, or in a place abounding with 
beasts of prey, or on board ship, or in prison under sentence of 
retaliation or stoning; because in all these eases a way of 
escape may be found by some means or other.^' I pause here to 
remark, first, that these are strong cases and, secondly, that if the 
principle is to be applied loyally, it must count for something 
whether the divorcer himself is conscious of the likelihood of 
death or is not so conscious. The same subject occurs again, 
in Baillie’s Chapter on Gifts, where I see no reason to suppose 
that the death-illness discussed differs from the death«illness in 
case of repudiation. And here we read that “ the most valid 
definition of death-illness is, that it is one which it is highly 
probable will issue fatally, whether, in the case of a man, it 
disables hini from getting up for necessary avocations, out of 

his house or not, such as, for instance,. ....when he is a 

merchant, from going to his shop.’^ This appears to be the 
definition in the l*atawa-i-Alamgiri, and I may say briefiy 
that other releyant authorities appear to follow the same lines. 
It Would follow that what is meant by deathdllness in Mahomed* 
an law is an illnesa which does in fact cause death, which 
disables the sufferer at the given time from pursuing his ordinary 
avocations, and which raises in his mind some apprehetision of 
the probability of death. So where the illness is of long dura* 
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1905 . tion, but there is no immeaiate probability or apprehension of 
SbSaT" death, it is laid, down that that is not a death-illness but is to be 
u /^ T ij Ain r, regarded rather as an indication merely of altered constitution 
or physical habit. Indeed upon examining the boolcs I seem 
to find that the only certain test of death-illness laid down is 
that a man shall not be able to stand praying — no doubt rather 
a rough test adopted in days when medical diagnosis was itself 
rough, but indicating pretty clearly the rigorous meaning which 
Mahomedan jurists attached to' the phrase 

The Hedaya contains what is called a rule for ascertaining 
a death-illness, and this will be found in Book LII, Chapter II of 
Hamilton, Volume IV, page 506. Whatever may be the case in the 
original Arabic, it must be confessed that in the translation the 
passage is encumbered with much confusion, the particular 
Wng confounded with the general, and the sentence being 
further darkened by parentheses. But, so far as any plain 
meaning is to be wrung from the words, it would seem that 
the test is immediate danger of death ” or “ apprehension of 
death j and this conforms to the principle which has already 
been deduced. The same test is to be gathered from the treatise 
of Maulvi Mahomed Yusoof, the passage being at pages 392-3 of 
the third volume, paragraphs 2920 to 2924. Here again it is 
laid down by the Fatawa-i-Hazikhan that he only is to be deemed 
sick who is bed-ridden and incapable of managing his affairs 
“ because the probability from his condition is dissolution/’ so 
thatjf he divorces his wife, he is &fmr, i. e., a runner away, an 
evader. “ But ”, we read, “ a person who is decrepit or suflering 
from paralysis, whose complaint does not go on increasing every 
- day, is like one in health. So also one who is wounded or is 
suffering from pain, but who is not by such wound or pain 
rendered bed-ridden, is like one in health.’’ And then we find 
tte instances of the man arrayed in rank against an enemy in 
; battle Of imprisoned under sentence of death, to w'hich I have 

already referred. 

< 1 admit that this question is not to be deeiclcd merely upon 
medical principles as now aaeertained among Western peoples! 

' bul my csaminarion the -authorities leads me to the conclusion 
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that in order to establish marmA-manb there must be present at 
least these conditions :— 

: (a) proximate danger of death, so that there is, as it is phrased, 

of khaiif ox apprehension, that 
is^ that at the given time death innst be more probable 
than life : 

(5) there must be some degree of subjective apprehension 
of death in the mind of the sick person : 

(<?) there must be some external indicia, chief among which I 
would place the inability to attend to ordinary avocations. 

These, then, are the incidents of death-illness which as it 
seems to me are to be gathered from the authorities ; and that 
they have commended themselves also to our British Court may, 
I think, be seen on reference to FaUma Bibee v. AJmaA 
and the cases there cited. 

Adopting these principles I pass to consider the evidence of 
fact in this case. That evidence, as was perhaps to be expected, 
is conflicting, but I cannot say that I have felt any serious 
difBculty in reaching a conclusion. In the first place one must 
bear in mind that Adam was an old man— he was 63— and there 
is no doubt that he looked his age. Then, again, one must not 
overlook the obvious : Adam was an elderly Asiatic of the 
trading community, with whom physical activity is the excep** 
tion and. physical indolence the rule. If an instance be desired, 
I need not travel outside the case but may point to witness 
Eahimtoola Meheralli, a strong young man of 24 who conceives 
himself unable to walk a couple of miles after a day's office 
work. Then it must be remembered that Adam had no living 
son and was anxious to have a son ; that he had the habit or ' 
mania (as one. witness. describes it) of physicking' himself 
that upon the evidence there can be no, reasonable-' doubt but 
that liis medicines were^ in general, aphrodisiacs. ' This, I say, 
is proved by the evidence, and it is all of a piece with the other ' 
circumstances which have been forced- oh my attention. 'This, 
then, is the kind of man who is the ' subject of this inquiry, and , 
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of whose death the immediate cause was unquestionahly 
paralysis. 

Passing to the witnesses, we have first the hakims Akbarsha 
and Gulam Mohidin. I have not had the advantage of seeing 
these persons, as they were examined on commission, but a study 
of their depositions does not impress me favourably. Even if 
they were perfectly truthful, their elementary ignorance of 
medicine and the confused vagueness of their descriptions would 
render their statements of no real assistance to me. Though 
they endeavour to conceal it, I cannot doubt that the drugs 
which they prescribed were simply aphrodisiacs. But the stress 
and meaning of their evidence is that Adam was suffering from 
heart disease, and in my opinion there is overwhelming evidence 
that that is not so. Upon this point it should suffice to refer to 
the two experienced doctors who attended Adam during his last 
illness after he had been attacked by paralysis on the 29th 
January. Dr. Childe is a Major in the Medical service, M. B., 
London, and Senior Physician of the Jamsetji Hospital. Dr, Eao 
holds the distinguished degree of Doctor of Medicine, London. ' 
Both these gentlemen examined Adam on several occasions in 
his last illness, and both depose that there was no indication of 
any malady of the heart, nor was anything of the sort suggested 
to them. It was a plain case of hemiplegia following the 
bursting of a blood vessel on the brain due to the weakening of 
the vessels consequent upon old age. Of the other symptoms 
which, as explained by Major Ohilde, accompany heart disease, ■ 
we hear nothing from the plaintiff’s witnesses; and though 
jMr. Eaikes has ingeniously sought to make a point of the fact that | . 

Adam wore socks, I cannot bring myself to think that there is 
any substance in the point. The witnesses say that old men ; 
always do feel anything approaching cold, and this statement i 
has. not been challenged. But that every eldeE.ly native who ? 
we^iES socks does so because he suffers from cold in the extre* ‘ 
mities due to heart disease, is a chain of reasoning in which I | 
see many weak links and none strong. There are many other | 

indicia which conflict with the hakim's story of heart disease, j 

but these will be noticed' as I deal with other witnesses. Mere I 
may advert to another matter which swms to rao to be closely 
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related . to the incident of the. ■wearing of sochs* There 4s 
evidence that Adam was not fond of. walking np flights of 
stairs-^I do not think it amounts to more than that. One may 
wellaskj what then ? Native -gentlemen advanced in years do 
commonly avoid climbing s^tairs if it can be avoided^ and the 
circumstance seems to me really to throw no light at all on any 
question of heart disease. There is abundant other evidence that^ 
when need arose, Adam was quite able to go up and downstairs. 
Cumulative evidence is one thing j it is quite another thing to 
attempt to make out a positive case by means of disconnected 
fragments of evidence^ each one of which is of no real signific- 
ance : zero multiplied is still zero. 

The remaining witnesses examined for the plaintiff are Saboo 
^Sidiek, Haroon Tyab and Mahomed Bachoo^ to whom may be 
added the Kazi on this point. As to Saboo Sidick; I have no 
wish to say more than this^ that he does not assist the plaintiff. 
He is an interested party, admitting that he was enraged by 
Adames making the codicil to his will. He makes no allusion 
to heart disease in examination-in-chief, and though he supplies 
the deficiency when the point is prominently brought to his 
notice in cross-examination, he explains his previous silence by 
saying that Adam only some times complained about his heart. 
He admits that Adam went frequently, it may be daily, to his 
solicitor's office, and as to his complaints of pain in the head 
and stomach I am of opinion that this testimony, when fairly 
assessed, must count for very little. The witness is certainly 
biassed in plaintiflPs favour, and I prefer the evidence that Adam 
absented himself from the marriage of witness’s son, Mahomed 
Bachoo ; and if that is so, witness and Adam were certainly on 
unfriendly terms. Allowing, then, for some exaggeration, I find 
no special significance in the fact that an old man, who wm 
dosing himself with aphrodisiacs -occasionally suffered from head- 
ache or stomachache : but this in my judgment, has nothing to 
do with The unsatisfactory character of -this 

witnesses evidence 4s further indicated 'by his story that Adam, 
was visited at = the Kambeker street house before 4he stroke of 
paralysis by two European doclors': the description ' nan -only ' 
apply 'to Drs, Chikle and Eao and, they saw Adam ^ only at 
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Bandra after the stroke paralysis. Haji Harooa Tyeb also 

makes no mention in examinatioE^n-cbief of any complaint by 

Adam of heart disease*- It is very possible tliat Adam occasioii** 
ally complained of ■ trifling ■ indisposition^ wliicli is likely to 
be ' magnified in the retrospect , wliich takes account of ■ the 
subsequent paralysis and death; but the witness admits that 
Adam went frequently to the Fort on Iiis usual business. As to 
the allegation that he took to having his meals on his ground - 
floor office instead of going upstaks for them, it must be i^emeni- 
bered that no single witnesses in a position to affirm that Adam 
did so I and that Adam was both a busy man and an 
old man, so that the fact observed may be attributed either to 
press of business or to the indolence of old age, and does not 
necessarily suggest any specific malady. There is ample 
evidence that Adam, at least frequently, went upstairs for his 
lunch, and that evidence I can discover no reason to distrust* 
The next witness, Abdulla Haji Abu Bucker, admits that 
Adam sometimes came downstairs for his meals, and in other 
respects this witness’s testimony is almost colourless. The lad 
Mahomed Bachoo carries the case no further. Then comes 
the Kazi Sahib, whose evidence at first sight does seem to 
supply the plaintifi: with some groundwork for her case* But 
even if that evidence stood subject to no deduction, I do not 
think it would suffice for plaintiff’s purposes. Adam’s reluct- 
ance to go upstairs to the Kazi may have been due to siieli 
neutral causes as I have already noticed, or it may liave arisen 
for some affectation of dignity. Of this we find an indication, 
in the circumstance that before this date Adam had triesl to 
: get the "Kazi to go to him instead of himself going to the Kazi. 
For the rest, what does the Kazi say ? After hesitating whether 
to describe Adam as well or ill, he says only this that ***' lie 
seemed to be rather unwell, but was walking all riglifc. I did 
not speak to him about his state of health. Ho said I must write 
the deed quickly, as he was uneasy and must go home soon ’h 
This, was on the 19th November, and for Adam’s liability to 
passing indisposition I have already ascribed sufficient 
causes without calling in aid any theory of established 
"Syen if we suppose, Ahen, that every word of this description is 
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true, therein Bofchiag t.o,. connect, ifc with any further, indispose 
. tioiij and the stroke . of paralysis of the , 29tli Jaiiuaryj which . 
is' otherwise .accounted for, .is none the . less a sudden , attack. . 
due . only , to old age and disconnected from any preceding.., 
ailment. 'It. is plain from the KazPs own statement that he 
never supposed tuat.Adam was in mortal sickoessj for in that., 
case he would have made a note of the fact, .Then .we have it, 
that,. a few days earlier the wi mess -signed and approved the. 
proofs Exhibit No. 6^ after reading it over, carefully and satisfy-.., 
ing himself that it was. correct. But in this document .Adam is. 
desedbed as being, in a ‘"'sound, state of health'' I. have no,, 
desire to disparage the Kazis explanation of .Ills inconsistency,, 
but the result is that the force of his testimony is perceptibly, 
weakened, for one cannot place, implicit confidence in ..the 
accuracy of his memory or his observation in respect of detaila 
cccurring over two years ago. 

• On the side of the defendants we have an array of witnesses, 
who depose that up to the first stroke of paralysis Adam was 
in his normal gooil health r who are in a position to know the 
facts; and tnany of whom inspire me with confidence. If it be 
remembered what is the upshot of their testimony, it will not 
be ncco'^sary for me to analyse their depositions in ..detail The 
first witness is Karmaii lirbhai. Unfortunately, for the purposes 
of this case, he is the managing clerk of the de£endants%ittorneys ; 
but' 'w I' have said that, I have said' allthat can -be. suggested.' 
:agaiiist;' and;^ I do 'not: ground ...my 'finding .on Ms , 

evidence,:!: conceive^; ''i my duty to place, on .record .my- 

opinion that he is a truthful witness. Among other details he 
iB-entions.that- Ad.am frequently -took :his. lunch .upstairs 'pthat he ' 
^rvMted'T rooms on. -the .fourth floor of. a ■.house-:':, 

■aboiit , a-- w^eek, before the 'attack of ' -paralysis ; und 'that- lie, came... 

pretty' W:el:l'd.aily to,: th,e' attorneys^ office' mounting two flights',' ■, 
of.. .step.s', to','' 'inter? , the witness..,- ■■■: .. As.':,:to tb'e .autumn, visifc.TO': ' 

Laiiavii, this and other witnesses ■establish that-, .timt ' was'ia-'Tho^^^^^ 
ordinary C'')urse, and I may take judicial notice -of .the custom' 
of Bombay people to leave the city: -'between September and 
November if they can do so* It is shown- that Adam went, as 
usual, to .Lanavli to his own house, with his family* Abdool- 
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Sakoor Esmail is the husband of the defendant Ayoshabai, and, 
that being so, I will not wholly rely upon his evidence, though 
I will not neglect it, because I am aware of no valid reason why 
I should disbelieve it. I regard it as alibrdiiig corroboration of ■ 
the defendants’ case. Then come witnesses Haji Jan Mahomed, 
Mirza Mahomed Shirazi, Haji Sidick Ismail and Aljoo Lucker. 
These men are strangers to the suit, and no reason is assigaable 
why they should give false or exaggerated evidence. 1 noted 
their demeanour while under examination and cross-examination, 
and the result is that I cannot refuse them credence. They saw 
Adam constantly up to the date of the stroke (20th January), 
and they agree that he was throughout in his usual good health, 
not complaining of any illness, but going about his businOvSs in 
his customary way. Further support is given by Kahimtuda 
Meherally. 

Now this is a large body of evidence, and evidence of a very 
impressive kind. It is difficult to prove that an old man was in 
consistently good health over such a period as three months, but . 
upon this evidence I am satisfied that up to the stroke of S 
paralysis on the 29th January, Adam was in normally good health 
and went about bis business as be alwmys had gone about it. I 
find that the stroke of paralysis was, speaking subject to the 
limitations of human knowledge in these matters, o, sudden, 
isolated attack, independent of any preceding malady or in- 
disposition. I hare shown what in my opinion the plaincifrmu.st 
prove to establish mars-vX-ra&nt, and this examination oi' the 
evidence as to facts results in my finding tliat thero is no such 
proof as the law requires. 

The result of the inquiry so far has been to (.'.stablish that 
this divorce was pronounced by Haji Adam when in health. 
And the divorce rvas the lain ialah or irrevocable divorce. Now 
the question is whether, an irrevocable divorce having bi-cn 
pronounced in health, and the husband dying during the period 
of the discarded wife’s idcMf she has any claim to iiilarit. There 
can, I think, bo no doubt — and I understand that Mr. Lownde.s 
does not dispute — that if the divorce had boon pronounced in 
dcatk-illness, the vvifo’s claim to inherit would survive thruuglmut 
the fserioil of, Imr But fins survival is lia«,ed n|vtn iiie 
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theory already noticed that a death-bed divorce is to be regarded 
as ail evasion. ' Clearly that principle fails where the divorcing 
Iiiisbaiid is in health and is tinder no greater expectation of death 
than is noiniially incident to linmanity. In that ease^ then, 
what reason is there why the wife’s claim should subsist throughout 
her iddat even though she has been irrevocably divorced ? I can 
see none on the principle of the thing. Indeed the principle 
appears to point the other way* For take the case where a man 
in perfectly good health to-day irrevocably divorces his wife^ 
and is killed in a Railway accident a month hence. Why should 
she inherit ?. There has been no attempt at evasion; the 
repudiation has been complete and definitive; and I can discern 
no reason why the husbancTs estate should be damnified owing 
to an unforeseen accident. So far as the principle is a giiide^ it 
seems clear that such a wife would have no claim; and the 
plaintiff stands legally in precisely the same case. 

Then, is there anything in the authorities to assist the plaintiff ? 
In the first place, the passages which I have already cited from 
Hamilton's Hedaya and Baillie^s Digest are decidedly against her, 
and I would point particularly to the decision in the case of the 
husband being in a besieged town or in an army.” There the 
wife does not inherit even though the husband dies within 
her iddaif and the reason is«— because there has been no evasion* 
The law is also so stated at page 391 of VoL III of the treatise 
by Maiilvi Alahomed Yiisoof Khan Bahadur (Tagore Law Lectures, 
189 1-92) „ I can discover no authority in a contrary sense, and 
I therefore find that both principle and authority compel the 
conclusion that the plaintiff does not inherit to Adam. 

That being so, the suit fails. Plaintiff "was entitled to her 
iddat money, and that is at her disposal whenever she demands it. 
Her id'da^ has expired, and she has no claim to maintenance or 
lodging (Hamilton, Vol. I, 401). It is clear also that she has no 
claim under the will, for she is disinherited by the codicil. If the 
words in the codicil are to be read merely as Adames opinion of 
the legal effect of the divorce, then upon my finding the plaintiff' 
is' out of Court. But in fact these words must I think be read, as 
expressive also of Adam’s wish . that ' the plaintiff* should lake 
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iiothiBg iinrler Ms will, and— the patties being Ciitelii Alomoiis — 
the disinheriting danse is valid. 

No other point is mentioned, and the reswifc is that the suit 
must ' he 'dismissed' with costs* The defeiidaiit/s costs, it not 
■recovered from the plaintiff, may be recovered from the estate* , ■ 

Suit dismisiecl^ 

Attorne 3 ^s for the plaintiff Captain Vaidpch 

Attorneys for the defendants TImkufdas 4* €o^ 

.■R* R.' ■ 


CllIMINAL EEFERENOE. 

Befo're Mr, Justice Rimdl and Mr, Jiistice Bathj, 

Thb municipal commissioner fob the City of Bombay 

MATHUEABAL* 

ITie CUy of Bombay Municipal Act (Bom^ Act III of 1888)^ section 3» clauses 
section 461 — Building Bge-lmoB Nos, 40, 42 % — 

' ComtTUction* i 

The OB'ner of a largo plot of ground ahuttiug on a bighwaj divided the plot 
into 19 small pilots and sold them to different purchasers. Theso plots were 


Crhninal Reference No. 7 of I90G. 

t The City of Bombay .Vmjlcipal Act (Bombay Act 111 c-f ISSS}, Section 3, dausos. 
■{w), {x) and y) run as follows:— 

{to) Street’^ includes any highway and any cansewa};^, bridgCj, Tiaflnct, arcli, 
Toacl, lane, footway, squire, c<«urt, alley or pass gc, wlut'her a thororgMAro or 
over which the public have a right of t.assago or acccfcS or luive pas e » and had acce^'S 
nninterniptcdh for a period of twenty years i uikI, when there is a footway’ ;ii irell 
-as a caniagewaj in any street, the said term im ludis both 5 

{x) public street ” means any street heretofore levellech paved, rcrt-jllc % channoi* 
led, sewered or repaired by tbe Corporation and any street which becomes a piiblic 
street tinder any of the provisions of this Act, 
iff} ** private sfcreeu means a street which is net a. public stroA. 
t BniUhg Bfftdmcs Nos, 40 and are as felows j— 

40. In every rase— 

Where a person who shall ercK't a building, simli at any rcas-iiiabh} time dwritig 
the progress or after the ccjsnpk'tion of the erect! ni of sucli bniMiug, lectdvc from 
the Enginec? not! e iu' writing specifying any mattm In respect of wliicli the 
of such building 'inay, be in Qmttmmmn of any bye-law relating to mw 
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mapped oiit.as abiittiiig on the sides of two parallel roads whicli were ' marked 
out as proposed roads. Each of the purchasers ■ of ■ tke plots entered into , a 
covenant wit!! the owner to keep open that purtion o£ the propcsed road which 
stood in front of his plot and to prepare so much of the road. The question 
: arose whether the proposed road was a street within the meaning of the City of 
Bombay Municipal Act (Bombay Act III of 1888) 

. HeM^ that the proposed road would constitute a street within the meaning of 
the. City of Bombay Municipal Act (Bombay Act III of 1888)® 

This was a reference made by"Ohnnilal H. Setalwad, Acting 
Fourth Presidency Magistrate of Bombay, under section 4S2 of 
the Criminal Procedure Code (Act V of lb98)« 

The reference was in these terms s 

^“^One Tribhovandas Mangaldas was the owner of a large plot 
of land opening or abutting on its south side on the Girgaon Back 
Roach . ..About two years ago he divided this large plot of land 
into 19 sma,ll.. plots in three rows -and sold them to different pur- 
chasers. . 'He expressly ■ .covenanted -with each of the purchasers 
that in front of each plot an open space should be left unbuilt 
upon or unblocked in any way in order to enable the owners - of 
the other plots and their tenants to. have access to their property. 
...Exhibit..!' is die conveyance and exactly similar conve.yances are 
Blade vrith the purchasers of other plots, A reference to the 
plan attached with Exhibit No, 1 .will show that a road of 16 feet 
width (marked proposed road on the plan) was left between two 

buildings and requiring Bucb person j wiUna a reasonable time which shall be sped* 
tied in such notices tocnise anything clone' contrary to any such bye-law to be 
ameiidech or to do anything which by such bye-law may be lequired to be done^ 
but which has been emitted to be clone., 

Such person shalb within the time specified in such Botlce, comply with the 
several requirements thereof, so far as such requirements relate to matters in 
respect of which the erection of such building may be in contraYontion of any such 
byelaw. . 

Such person, within a reasonable time after the completion of any work which 
may have been executed in accordance with such requirement, shall deliver or send 
or cause to he delivered or sent to the Engineer, at his office, notice in writiug of 
the completion of such work. 

12. Every person who shall commit any breach of any of the foregoing byedaws 
shall be punishable with fine which may extend to twenty rupees, and in the case of 
a continuing breach, with fine which may extend" tolen rupees for every day sifter 
convictioti for the fiitst breach ot after receipt of written notice from the Commissioner 
to discontinue the breach^ during which the breach coatinUesv 
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rows of plots. The dofeuclcint^s plot is Ao. 16 on tuis plan Cuki 

the place in front of it is marked rod. Most of these plots, 
including the defendant’s plot, have been built upon. Thus 
there is a road of 16 feet width having rows of buildings on cither 
side and which are occupied by the owners of these buildings and 
their tenants who make use of this road. There is a road nearly 
parallel to this road of the same nature and similarly made and 
there are cross roads between these two. The length of the road 
in question is about 269 feet. At the south end it joins the 
Girgaon Back Eoad. At the north end of it there is a wall and 
there is no passage on that side. It is an admitted fact that on 
the original large plot the public had no right of access and now 
these new roads that are made are meant only for the use of the 
owners of the building on either side of them and their tenants ; 
the public at large have no right of access to them. 

“ The said Mathurabai on being desirous of building a house on 
her plot submitted plans and specifications to the Municipal Com- 
missioner on the 6th April 1905 as required by section 387 of i 
the Bombay Municipal Act. The Municipal Commissioner while * 
disposing of the plans and specification took among others tlie ‘ 
following objection, ‘ the building will he more than one and a 
half times the width of the street it abuts on.’ 

“ Notwithstanding this intimation ofjdisapproval the defendant 
•continued the erection of her building and erected the same tu a 
height of 32 feet, 9 inches. So a roqui,¥ition under B^’e-hiw 40, 
dated 16th October 1905, was served upon the tlofendant calling 
upon her to amend the work done by her. Thi.s retjuisition being 
ignored the present prosecution was eoiuuieneed. 

“The point of law that arises under the above circumstances 
is:— 

“ Whether the road like the 16 feet wide road marked *' proposed 
road ’ on the plan attached to Exhibit No. 1 and also un the block 
plan on which the defendant’s building abuts, which Inw buildings 
on either side of it but over wdiich the public have or had no 
right of passage or access is a 'street’ within thu metuiing of 
the Bombay Municipal Act. 

A number of authorities have been cited on loth hides which 
'appear in the notes of proceedings. It is coiitcndcd on behalf of 
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the prosecutioii tliafc section 3 .of' tlie Bomhay Municipal Act 
III of 18.88^ is -not ^ an exhaustive definition of the word ^ street^ 
but it is an extension of its ordinary, popular and natural 
meaning, and that the ordinary, popular and natural meaning 
implies a way or space having houses more or less contiguous on 
both sides, and that therefore the road in question is within the 
meaning of the section. Jt is contended on behalf of the defence 
that ^street ^ conveys an idea that the public ought to have a 
right of access and which right can bo acquired either by 
dedication or prescription ; which is not the case here. It is 
also contended that the words ^over which the public have a 
■right of passage, &c./ show that the legislature intended to refer 
to streets over whicli the public had a right of way inasmuch as 
even the extended meaning of the word is qualified by such a 
proviso. 

I submit that the road in question is a street^ within the 
meaning of the Bombay Municipal Act. The word street^ is 
to be taken in its ordinary, popular and natural sense as denoting 
a roadway having or intended to have buildings on either side^ 
at all events on one side. 

^‘The fact that under section 3 («?), which is an inter- 
pretation clause, meliides highway, &c., which would not 
ordinarily be described as streets does not prevent the word from 
having its ordinary, popular and natural sense. {Found v.- 
Phmslecid Beard of IForks^ L. R. 7 Q. B., pages 192 — 195.) The 
language of the definition in section 8, clause (w) is made to 
include certain other things but it does not exclude that wdiich 
independently of such enactment would be a street. Then the 
question practically resolves itself into what the ordinary, 
popular and natural meaning of the "word ^ street ’ is. I submit 
that it is not confined to streets over which the public have 
acquired a right to pass or repass either by dedication or 
prescription. (Fesijj ofSL Mary^ Islinglou v. BarreU, L. II. 9 
Q. B. 283^ 284; and Midland llaihoay Comjmuy v. Waitm, 
L. R. 17 a. B. D., pages 39, 40 and 42*) 

In tills case there is a large block of land in the middle of the 
town. It is laid out in ro'ws of houses with *^ways’' between 
them opening direct into a public street at one end. The-ownims 
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aiid:,occupiers of these'-houses are takiog advantage of tlie public ■; 
roads and facilities, 'afforded by Municipal GoV'eninient I submit-^ 
that the ‘ways’ which provide -access to these .houses - to . and 
from the public -road are 'private streets. They are- certainly... 

^ ways ’ in a city bounded on each side by houses and as ■ siicli.: 
come within the detiuition of ‘street'^ in the Iniperial D.ictioii* , 
ary, quoted with approval by Jessrl M. R. in Tajl&r v. O(jrp0mfwfi\ 
of Old Am, L R. 4 Ch. D., page 40S, This view iS' akn ,su.pporte:d..,, , 
by a reference to- 'Stroud's Judicial Dictionary., ..In GmrieW 
Rohuimiw The Local Board for the 'Bmlriet of Barion htdes, , 
L. R, 7 App, Gas. .at page 801, ■ Earl of Sol borne, L. said : * in 
the natural and popular -..sense of the word street I should 
certainly nnderstand,.a roa.'iw^ay with buildings on each side (it 
is not necessary to say how far they must or may be continuous 
or cliscontinuoas)', ' ■ Obvious mischief, I. submit, would be 
occa.doned if j>ucIi ‘ ways ' were not held to be streets. 

Kalidae v The MtmeipalUy of Bhami-huha, I L. R 6 Bom., 
p. 686, and Ee Gidahias Bkautie, L li. R 20 Bom., which have | 
beeti decided upon the definition of street in the. Disfc-ri-ct, 

, pal Act VI of 1»73, and which have been cited .by .tlie. de.reiiC6 
seem to create some do.ubt .and difScuIty, ^ but at the same time 
I submit that they are distinguishable/' 

At the commencement of the argumeiit-s, ^ Mr. Jii4ice RusS'ell; 
suggested that the question was not -clearly framed by the 
Magistrate. His Lordship therefore formul-a-tecl the qactjlioii aa 
follows * — 

‘^MVhether the vacant space in front of Matliiirareiik house 
when and if laid out as a means of passage with l,u.)i.i>es on both 
or either side of it and if used as such by the occiipiurs of such 
■ ' '..'lion-ses-and not by the public generally will c*onstitate a hstrcei' 
within the meaning of the City of Bombay Slunicipa! Act, ISSB/^ 

EaikeB (acting, Advocate General) instructed b}’ Ilma'iUa mii 
Phirozsliali, for the 'defendant We crmteud ihat tlie road, 
marked proposed road ’'is not a ‘^street ” wit:iiii the lamiiiiug of 
the City of Bombay Municipal Act (Boniimy Act- HI of 
The earliest meaning-, of the -word '' stri3efe'' refers to thci siirfaco 
of the ground^ being prepared in a particAilaf iiianrier and the wore! 
not lost that imeaning. Speaking from aliistoricti point of 
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' \deWt :tlie word street ’** in the 'very first instance means a made 
road; Here the ^' proposed road ^'*^. will not be a street. unless ifc is 
made into a .road* - The mere 'fact tliat'there are houses and there 
:is a space between them will not make it a street. 

The next point and the real point to consider is whether -street ' 
in the ordinary sense of the term does not connote the place to 
which the public have access. The road’*^ in this case does not 
come within the definition of the word street as given in section 
3 (m) of the Cir,iy of Bornbaj'- Municipal Act (Bombay Act III of 
1888). Everything which is incliicleci in the definition of street 
is a place over which the public have a right of passage or access 
or have passed and had access iminterruptedly for a period of 
twenty years 

'- Counsel ' cited Found v. Plumsiead Boa^d of Works'^-^ y 
Vestry of SL Mary^ IsHnyionj v Barretf^^ ; Taylor v. Corporatiou 
of Oldham'^'! I Midlmicl Mailway Gonipany Rohinsoii 

V. Local Board of Biirtofi-Eccleff^^ \ drier y . Vestry of Hammer - 
Queeu v. Fnllford^'^'^ ; Hall v, Corporaiion of BooileS^'^ ; 
Galloway v. Mayor and CommoriaUy of\ Londoii^^'^ ] Bonrhc v. 
Bams 

It comes down to this. What is a street ? According to the 
ordinaiy connotation of the term, one of the things which the 
street connotes is the place to which the public hcuve access^ and 
tills ingredient is absent in the present cuvse. 

Imondes (instructed by Gnmfonli Bfomi mul Got) for the Muni- 
cipal Couimissioner :-“~The definition of the term street in the 
City of Bombay Municipal Act' ('Bombay Act III of ISS-'i) is not 
exhaustive. It runs : ■*“ street ^Mncludes^'’'vetc. The fact that the 
tonii •' includes ” some things does not at all touch the ordinary 
nieaiiing which the term bears. It is made to ^ include ' in Acts 
of Legislature only for convenience of expression. The Act 
defines 'Lstreet/^ public street and private street ^\side by 
sicH In the first the term includes is used ; whereas in the 
two latter teruis the word means” Is used. 

Cl) (ISTIj L. E 1 Q. B. 18S, 192. (0) [18^7] 1 Q. B. m. 
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IM, What ia the ordinary meaning that is assigned to the svovd 

“sW“! ItiBar<«nipnblioorprivat,hav,„ghonseseont.nnoos 

J totinnous on one or both sides. In the cosmoon nse 

siosEn OF 0 £ o-round iu I’roiifc ot oue s houso. It 

'-BOMBA'S-' street Diu oi i i, 

*“=“■ O-tn^iy! ^ mea„s a r^isvay s.tbin 

towif limits bavim- houses at least on one side and ins uuiuat -nu! 

7 if is Dubiic or private. Is there, then, anything in tne 

OEy of BombTy Mnnioipal Act, 1888, whioh says Ihst^the ordinary 

meLingshonld not be attached to the term 'Street . 

was beard in reply. 

■Russell J —This is a special ease stated by the Acting Fourth 

PrSLcy’ Magistrate, Bombay, but inasmuch as the q^nest.on 
I pX him did not esaetly meet the case, the lollowmg 
gne^lion sL formulated by the Oonit srith the consent of the 

- ' '^I^helenhe va«mt space in front ot 

„hen and if, laid out as a means of passage m.h houses .m both. 
Is 'Irwhen, and it, used as such ly the oeenp.ers oi ,nchl_ 
1 nnr! not bv the public generally, will constitute a street 

SJ; t meX^ tL Bombay .Uunicipal Act.- tBombay 

Act III of 1888). 

The facts stated shortly are as follows 

The Municipal Commissioner for Bombay laid a complaint 
against defendant Mathoorabai for an otfencc pum.shable nm or 
tfe Building bye-laws No. 42, she being the purchaser ot .1 plod 
No. 15, from one Tribhovandas Maugaldas. It appeal.-, that 
this Tribhovandas owned a large plot of giouml abutting on 
the south siile of the Girgaum Back Hoad and about t\vo y.iars 
airo he divided this plot into 19 small plots and sold them to 
, ' different purchasers. Each purchaser entered into a eoveniint 

j:',;'; \ similar terms, mutaiis mutandis, as Matlioorab^L Slie was 

the purchaser of plot No. 15, and covenanted with the vendor 

,, as follows :— ' | 

' .“And the purchaser doth hereby for the benefit of ,the 
owners and ' occupiers , of ; all the other plots specified on th| 
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/said plan hereto annexed^ covenant with, the said vendor that 
she^ the, purchaser^ shall not build .upon or block in any way 
whatever :and leave open to the sky such portion of the said 
..piece . of land as is marked as the "proposed road on the said 
plan hereto annexed, and which contains by ' admeasurement 
54 square yards and 66 hundredths of a square yard but sha,ll 
use the same as a road only and shall at her own expense 
prepare and pave and metal and _ otherwise keep the same in 
proper repair and order and shall allow the owners and occu- 
piers for the tioie being of the other plots specified on the said 
plan and their agents and servants and all and every other 
persons or person for the benefit and advantage of such owners 
and occupiers full and free right and liberty from time to time 
and at all times hereafter at his and their will and pleasure 
by night and by day and for all purposes to go, return, pass 
and repass with or without horses, carts, wagons and other 
carriages la len or unladen and also to drive cattle and other 
beasts in, through, along and over the said road to and from 
the said plot No. 15/^ The words above set out ^^and all and 
every other persons or person for the benefit and advantage of 
such owners and occupiers^’ give at all events a limited right 
of access to the public over the road marked, although we are 
told that the "proposed roa^l is to be, it appears, a cul de sac, 

Mathoorabai being desirous of building a house on her plot 
No. 15, submitted plans and specifications to the Municipal 
Commissioner in April 1905. The Municipal Commissioner 
while disposing of the plans and specifications took amongst 
others the following objection 

" That the building will be more than one and a half times 
the width of the street it abuts^-on^^. . - 

The proposed street or road was. to run in front of Mathoo- 
rabaf s house and was to have houses on either side of it. But 
the public were to have no right of access over the said street or 
road. Notwithstanding the intimation' of disapproval by the 
Municipal Oominissioner, Matboorabai continued her house and 
erected it to the height of 82 feet 9 inches ; the width of the , 
proposed road being 16 feet, this height was obviously more than 
one and half times the width of the street. 
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Section 3 [clauses (w)^ (-0 (i*)] Boriiba}’' Act HI of 1SS8 

provides as follows !— ■ 

^ Street^ includes any Ingliway and any eau-e\cay, 
bridge^ viaduct, archj, roa^l, lane, footway, sqiiarc; e<rii.rd alley or 
passage, whether a thoroughfare or not, over whieli the pubiic 
have a right of passage or access or have passcii an-] luv.l ucco-'h 
uninterruptedly for a period of twenty years ; and, vVneii there is 
a footway as well as carriage-way^ in any street, tlic said terin 
includes both/^ 

^Public street’ means any street heretofore levelled, 
paved, metalled, chanaellecl, sewered or repairerl in' the Corpo- 
ration, and any street which becomes a public street under aii}” 
of the provisions of this Act*’’ 

(y) ^ Private street ’ means a street which is not a public 
street,” 

The main question argued by Mr. Eaikes Avas that inasmucli 
as the public had and were to have no right of access o\’er the 
proposed road or street ”, it did not fell! Avithin the deiinition ^ 
of street ” as above^set forth. i 

Mr. Lowndes for the Municipality contencled on the otlicr ’ 
hand that the word street ” was not defined by clause (m} but 
^Hoeluded (as was shown by the use of tdio w-ord ® iiieliides ‘') any ' 
high -way and any cause- wayq” eic., etc. The Act moreciver Luii.l , 
deiioed ^'public street ” and ‘'^private street in eJniises (/•} and 
(y) by using the word means/’ for these clauses say ''pnblie 
street ” nieans'J' and piiva to street jneo ns, ■- 

Novq firstly it is (o be observed that iricliuies is a jmruso 
of extension, and not of restrictive definition, it ind 
lent to means”, T/^e Queen v. Kerehm : l\hj Qni'cu \\ 
Ilefmafm‘'^K But as said by Lord Watson : — ^ iiiclinlc ’ U very 
generally used in interpretation clauses in order to eiihirgo the 
meaning of the wmrds or phrases oceiirriiig in i!;ie Ijotiy of ihe* 
statute ; and when it is so used fciioso words oi’ plirn-scs lunst 
coBstriiod as comprehending, not only such tilings as they 
signify according to their natural import* but also thus.,: thiiigo ' 

, Ci) (1850) 0 E & B. 000 at p, 1007. 4S h. luh ? h'JU ' ' 

’/h , / / , . 'B« 


: wliicli tlie iM that they shall include. 

./Bub the , vvord ‘'iiielude^^ is susceptible of another constriictioB^ ■ 
whicli may. beco,ine imperative^ if the contesD of the Act is 
■sufficient to ' was not merely employed -for the 

purpose, of adding to the iiatirral significance of the Words or 
expressions defined. It may be equivalent to ^ mean and in- ' 
elude .’j and in that case it may afford an exhaustive explanation 
of the mefining which^ for the purposes of the Act^ must invari- 
ably be attached to these words or expressions/*^ Bilpj.oiik v. 

of The draftsman of the Bombay 

Municipal Act was fuiljr aware of the difference between 
‘■'‘inclii'le and ''mean'/ and wc are of opinion tlmt no used the 
vrord ^‘'include in ihe above clause {w) in order to enlarge the 
meaning of the word street which^ having before him the 
example of various Judges in England, ho was careful not to 
deiine. From this it fodows that the word street ’’must 
recci\‘e the ordinary common sense interpretation which (if "we 
may ii-e a colloquial expression) would bo put upon it by '^'^the 
man in the siivet 

Before however dealing with the numerous cases which were 
cited to us as to the meaning to be put on'the word; we would' 
point out that if the argument of the Advocate General were to 
prevail; the deiiiiitioii of private street would appear to be a 
contradiction in terms. For if street’’ must in this Act always 
bo associated with then no street could bo private. 

That this is the right construction to be put upon the word 
street by io-elf, apjjears from the following eases : —In Bobin- 
soti V, Loml Board of BarUn”>Bcolesf^'^ the Earl of Selborne L. C./ 
at page 801 in dealing wdth the words in the statute ^Gncludes” 
and 'Gshall apply to and include says as follows An intcr- 
]}retation clause of this kind is not meant to prevent the word 
receiving its ordinary, popular, and natural sense whenever that 
W'ould bo properly applicable ; but to enable the word as used 
in the Act, when there is nothing in the context or the subject- 
matter to the contrary; to be ap)plied to some things to which it 
would iiot ordinarily be applicable.*'^ Again he says (page 801) 
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side (it is not necessary to-.say -liow lar. tiiey iiiustj or may be 
continuous or discontinuous)^^* Again .Jesse! M* E# in Taf/i§r 
Y„ CoTpcraiio^ of Old BB>ys :“*^Th6 detmition oi a ^ street^ 
is thus laid down in, the ' Imperial Dictionary: street is 

properly a paved 'way or road I but in' usage, any way or road 
in. a city/ having houses on one or both sides/ NoWj tried by 
■' that test, this is a street: it has houses on both sides of it, and 
, .. tlier-eforej in common parlance^ it is a street. It is reallj* a street* 
Supposing that were wrong, I find ^ street ’ is to iiicliirlc road ^ 

. and this- certainly is a road”. Again in BoMubou w B ocal Bmri 
of Bartou*Eccles^ cited siipra^ Lord Blackburn says^ pS'g^ 
that ‘■'street” in the ordinary and popular sense of the word, was 
a higii-way with houses on each side* But in the case of 
Gorporatiou of Borismouth v. Smith it was hehi by Brett M« IL 
that the word street when popularly used meant a fchorougli'^ 
fare bounded on one or both sides by houses. That case was 
, affirmed in the Mayof^ etc*, of ForkmouGi v Smith in whicli , 

■ ' .Lord Blackburn delivered the first opinion* He did mot take ^ 

objection, to The -definition above given by Brett M. .E« With | 
xegarcl to the remark of Brett M. R. above quoted it in ij be 
that road-way ought to have been the word he should li;ive 
used instead of thoroughfare/^ for a cidHh-sao is a street 
and may be a ^'public street See Souch v. Emt Loudon Rdimay •' 
Davis v. Board of Worh for. Greemoieh Duirie.t 
.With regard to the Bombay cases wliicli irere cited^ r/b.,, 
Kalid as Y* The Mnnieipalitp of Dhandliulcaf^^'''^ it need, only be 
remarked (I) that the court there in question was iiut used a 
thoroughfare but only as a means of access to the houses wiiicli 
surrounded it by persons wdio had business with the lions; o 
holders^ (2) no reference was made to the dctiniti.m of htivei 
in the Bombay District Municipal Act VI of 1S73 which 
include • « * . any courts . , * whether a thorougiifatc 
or not Similar remarks apply to ih GaiaMm 
while in the case of The Mmedabai IfBnmpaiiiy \\ Maaiiai 
nathf^^ in the issue sent down involved the questiori wdiat 

, , m (1876) 4 OK B. 095 at p* 408. ' m [IS05] 2 Q. B. 2Ul 

: C^) (1?88) IS Q. E B. 184 (®l fISSC) 6 Bmxh mK " 

'(3) (1885) 10 IppiOaa 064 ' , Cn (B04) 20 Boat KU , / 

■ ■ ; 'm (1S?S| loa ' , m (1804) 20 Bom. UK , . ' / 
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stitutes a public street .witliiu the contemplation of ' Bomba j 
Act VI of 1873 ; and public street ^Miacl not been defined in 
that Act as it has been in the Bombay Municipal Act^ 1888 * 

. That being so^ we have come to the conclusion that the ques- 
tion we have to decide as formulated by us, must be answered 
ill the affirmative. We would moreover wish to cite the very 
apposite passage in Tailor y. Corporation of Oldham^^'^^ at page 
40 S, Jessel M, R. says as follows: — The owners of these 
private courts and alleys are, of all people in the world, the 
most averse to laying out money in sanitary works. It is in 
these places that the poor live, the very people who suffer most 
from the want of sewerage and drainage, which are so requisite 
for public health. Is it to be imagined that the Legislature 
intended to except such places as these from the operation of the 
Act ? I should say if the Act were passed for anybody, it must 
have been meant to include those owners, who, for the sake of 
gain and acquiring high rents in proportion to the annual value 
of the wretched tenements they allow the poor to occupy, 
neglect ordinary and necessary sanitary precautions. If I were 
to interpret it by what I might think to be the mind of the 
Legislature, I should suppose that the first people to be included 
would be the owners of these crowded courts and alleys, over 
which the public have no strict rights whatever, but which are 
intended to be used for the dwellings of the poor, and are un- 
provided with wdiat, according to modern science, is known to be 
absolutely necessary for their well-being/^ 

We have no evidence before us of the class of persons who are 
to occupy Mathoorabai s house, but whether they be poor or 
well-to-do, they are equally entitled to what in Bom 'hay is 
absolutely necessary for their well-being/^ namely, light and 
air, as for many purposes the Bombay City ‘Municipal Act is a 
Public Health Act. 

The case accordingly will be remanded to the Magistrate to be 
dealt with by him according to the law in the light of the above 
judgment. 

Batty, J. — I have nothing to add. 
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Before B%t Lawreme Jenkms^ K,G^LE*^ Chief Jds\>i-ei% fliit;? 

. Mr* Jusiwe Bea rricm, 

j. NAEAYAN SHANKAR (oEiaiHiL Deeesdast 1), Applicant, i-a 'I'is?; 

>5. SEOEETARY OP STATE poeINDIAin COrNCTIi (..micii.NAE rLAisiiPF), 

■■ Opponent.'^^ 

OioU Frocedure Code (Ad XIV of 1882 f scdkm IT dudm' of tk 

d if endants not residing wifJiiii the juidsdivtion of fo': L'ud.r^ Z'. -Ltj orvCd 
after institution of the stdt* 

Where one out of tlaree defendants did not leskle witlviii tlie jnr'sliction of 
the Oourt and leave to sue was given after the institution of tin* suit;, 

Eeld, that under section clause (e) of the Civil Piocedniv^ CchI* (A<*t XI Y 
of 18B2) it was not necessary that the leave of the Oourr irnLU’ h::vs’- a toi 
given. The leave, though subsequent, was good. 

Application under the extraorclinafy jurisdiction (sectioii 02 -* 
of the Civil Procedure Oode^ Act XIY of 1882) agiiinsfc tlic ordn: 
of 0. A. Kincaid, District Judge of Poona; in original suit 
No. B of 1905. ! 

■■■.A", ' ■ .V . ■ ^ 

One Narayan Shankar Rajvade entered into an agrceiiioiiiC - 
with the Secretary of State for India in Coiiiicii for 

" ..trained,. lip in the Imperial -Forest School at Dehra Dinrasr' 

Government stipendiary forest student. IJuder the saiil agree „ 
ment^ which was dated the 10th Jannaiy 1900 and whicli w;i- 
executed at the village of Waiii, T^liika Dindori in tJic XjXik’ 
District^ the Secretary of State for India engaged to eilnerii/* 
Narayan Shankar Eajvade at the said se!]t)oi in all inattejii 
relating to forest science, forest work and forest. !i«h4iiuistrn,tio!i 
and also to pay him Es. 40 per month, aiul Nriruyaii Slimikur 
Eajvade undertook as the principal obligor with two sowetiV-;, 
namely^ Yitthal Kbanclerav Uevdhar aritl Ymiiyak 
Apte, both residinoy'afc Poona, to, inderiiniiy the HomAnry 
of State against losses ivhich he might mffot hy rwinm of 
his (Narayan ^s) giving cause ior dismissal from tfte uiv! 

^ further to pay to 'the Secrcrary of State rill Bums ‘-p mi l,y fiim 
, ill respect of his (Narayan’s) education at tlie scihuol. Xaniyati 
attended the school for some months and, hy a ivsolutiou passed 'k 

.y ^ AppHatiuu KOf' id ICQS uiuler extrtr-nlumry Jru i- iliii ‘ih\k , ' •' 
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■by a meeting of fclie offieers of the school on the 8rd I)ecembe?i" 
ISO.Sj lie was removed from the school on account o! Ms insiiffi- 
eient ■diligence and, promise, ■The Secretary of State^ thereupon^ 
■biwght a suit against him as defeod^^ and liis two sureties 
as defendants 2 and 3 ill the District Court at Poona for the 
i;ecovery of Rs. 505-14-10 alleged to have been spent for the 
ediieation of defendant 1 at Dehra Dun. The suit was instituted 
' on the 3rd February 1905. 

Defendant 1 replied on the 15t!i March 1905 that he was 
removed from the school but not for insufBcieiit diligence and 
promise as alleged in the plain tj that the District Court at Poona 
had no jurisdiction to entertain the suit inasmuch as (1) the 
said agreement was not entered into within the jurisdiction of 
that Court, (2) the defendant was actually and voluntarily 
residing at Dehra Dun and (3) the money was payable under the 
contract at that place. 

The pleas of defendants 2 and 3 were immaterial. 

On the said ph-ading's issues were framed in June 1905/ and' 
siibsequentlvj on the i5th July 1905, the plaintiff applied lor 
leave to- institirte the suit under section 17 clause (c) of the. Civil 
Procedure Code (Act XIV of 1882) on the gTOiincl that two of 
the defendants, namely^ defendants 2 and 3 lived within the 
jurisdiction of the Court. On. the 29th August 1905, the leave^ 
sought for was granted. 

Defendant 1, thereupon, applied under the extraordinary 
jurisdiction (section 622 of the Civil Procedure Code, Act XI\' 
of 1882) for setting aside the order granting the said leave on 
the grounds that the leave should have been asked for prior to 
the institution of the suit, that the Court had no Jurisdiction to 
?*’rant leave after the issues were framed and that the defendant 
having expressly pleaded want of jurisdiction in his written 
statement there was no acquiescence. on his part in the institu- 
tion of the suit. 

A mle md having been issued requiring the plaintitf to show 
cause why the said order should not be set' aside, 

P, P. Kkar 0 appeared for the 'applicant (defendant 1) in sup- 
1 orfc of the rule : — We executed the agreement at Wani in the 
: B 779-^7; f'V., . •/ V '■* 
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Nfeik District and arc at present residing and voimitariiy 
working for gain at Delira Dun wliere we liave secura.l 
Government euiployment. The District Court at Poona had, 
therefore, no jurisdiction to entertain the suit against us* Tlie 
plaintiff knew full well that we were living at Dehra Dun 
because in the plaint we are described as living at that place 
and the summons was served upon us there. The plaiiitifi 
should have therefore applied for leave to institute tiie suit at 
Poona at the very commencement under section 17 clause (c) of 
the Civil Procedure Code. ' There is' a similar provision . in 
clause 12 of the Letters Patent and it has been held that such 
leave must be obtained prior to the institution of the suit: 
DeSouza V. Coles^'^\ Haijee Imail v. liadjee Mn'm- 

pnrtah v. FienmJch^K We, therefore, submit that the District 
Court at Poona had no jurisdiction to grant the leave. The 
order granting the leave should be set aside and the suit should 
be dismissed. 

1/.. (Go vemxijent Pleader) appeared for' the oppo- 

nent (plaintiff) to show cause :”The language of clause 12 of the 
Letters Patent makes it clear that the leave must be obtained 
prior to the institu tion of the suit but itisiiot so under section 17 
clause {c) of lim Civil Procedure Code. The latter part of the 
proviso deals with the acquiescence of the defendant in the 
iostitudon of the suit. Such acquiescence can only firisa iiflvr i ■ 
the iij.^titution of the suit and not prior to it. FiirtJiei^rtiie:--, ;^i 
ilefendant has not complied wdth the provisions of section j ■ 
of the Civil Procedure Code, and so he must be taken to have ;1 
acquiesced in the institution of the suit. Therefore he cjiiiij*'.-- | 
now^ plead want of jurisdiction : Mamsppu v. Ganiml Tie.* % 
permission requisite for suing or being sued under section -‘''O 1 

of the Civil Procedure Code can be obtained Bul)se(|iient to tin; ^ I 
institution of the suit : Fermndez v. Memn \\ || 

Kfuhimi ‘'h ff I 

A certificate under the Pensions Act aticl a coiiciliafcoris eetii- 
ficate under the Dekkhan Agriculturists^ Belief Act are allows:?.! j; 

xn (ism) s Mad. H. a b. bb^l ' rS) ximB) f ikmh b. B. 2sa 

,m (lS74i 13 Beng, Lt B* 01. ■ m 11897) 21 Bom. 784. , ■ ^ ' ''V' '' 

;'^bn(180U5d5Boiia.9a , _ 'A' '''-'ovV 



to' be producod after the institution of the suit* So by analogy 

'tho; leave to, s lie may be obtained after the suit is launchecl* HABAYi^ 

. , , , . , .Shanea'R'; 

■'.Assuming that the order granting leave IS wrongs it is -a mis- ■ «?« ■ ^. 


■take in law and it cannot be interfered with under section 622 
of the Civil Procedure Code* 

P. P. Khare^ in reply Although the word first which 
, occurs in clause 12 of the Letters Patent is wanting in clause 
(e) section 17 of the Civil Procedure Code, still the language of 
the section clearly shows that the institution of the suit must be 
subsequent to the gi‘aiit of the leave* As regards analogy of 
section 30 of the Code the rulings in Jan Ali w Ram Natk 
and Lutifunnum Bihi v. Nardnvu shovf that 

permission under section 30 must be obtained prior to the 
institution of the suit. 

Cases of certificates under the Pensions Act and the Dekkbaii 
Agriculturists^ Relief Act bear no analogy. The certificates 
referred to in those Acts arc to be obtained from the Collector 
and the conciliator respectively, that is, from persons other than 
the Judge himself, while tbe leave contemplated under section 17 
clause {c'i of the Code is to be obtained from the Judge, that is, 
the Court in which the suit is to bo instituted. 

When a Ruling Chief is to be sued in a British Court, permis- 
sion of the Governor General is necessary under section 433 of 
the Civil Procedure Code. It has been held in Chandtilal v. 
Jwad hin Umar 8u.Uan^^'^ that such permission must be 
obtained prio?* to the institution of the suit. This case deals 
with the question of jurisdiction, and. the present case also., raises 
the same question. 

As regards acquiescence mnder section 20 of the Code, we con- 
tend that the question of jurisdiction was raised by us at the 
very outset in our written statement. The plaintiff was fully 
aware of this an(.l issues wore subsequently raised* Although a 
regular application was not made under section 20, still in fact 
all the requisites had been substantially complied with. There- 
fore even now we should be allowed to apply under section 20 

(1) {1881J S Cal. SS. m (1884) U Cal 33. 
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for the convenience of the parties. The ends of justice will be 
best served by instituting the suit in some Court having Juris* 
diction at Debra Dun as it will be necessary for us to c.vauiine 
witnesses residing at that place. 

Ill granting the leave the Court at Poona has taken cognizance 
of the suit which was not within its jurisdiction. The Court 
has thins committed error in exercising jurisdiction and its order 
can be interfered with under section 622 of the Civil Procedure 
Code. 

JenkinSj C. J. A suit has been brought against three de- 
fendants in the District Court of Poona. 


Two of the.se defendants at the time of the institution of the 
suit were actually and voluntarily residing within the locai 
limits of the Poona Court. 

The third was not. 

Since the institution of the suit, an application has been uiaiJ... 
on behalf of the plaintiff for leave under section 17(f) of the 
Civil Procedure Code. 

That leave was granted and it is to the order granting that 
leave that exception is now taken by the defendant aliettod 
thereby. He maintains that leave could not be granted after 
the institution of the suit. 





No doubt; the vrords of the section arc susceptible of tluii 
.Cleaning; but the concluding provision as to acquiescence auikes 
it clear that a defect at the institution can be subsequeiitly 
cured; for; obviously; there could be no aequieseenco at the time 
of the institution. And so wo think, there i.s no necossify for 
.reading the words of the proTision in such a way as to saj lliat 
the. leave of the Court must have been first givein hJiich a 
coaclusion would lead to great inconvenience, and possibly harJ* 
ship, as in cases where the plaintifi honestly and rca.s011a.blr 
' believed that alhthe defendants were risiding within the juris- 
clMioi'u Therefore^ we hold that the leave, ihougli siibseciiient, 
" was good and the nile.musthe discharged witli costs* 

'• 
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Before Lawrence JenMnSi K*O^LBJ.y Chief Justice, a%i 
3fr. Justice Beaman* 

M'CJLCfliiNl) DAGADU (original money depositoe), Applicant, «?. 
GOYIND GOPAL and two others (original auction- piteceaser, 
judgment-creditor and judgment-debtor), Opponents.^' 

Clnl BroceJure Code {Act A TV of 1882) ^ Chapter XIX, section BIO 
AUachmnt — Brivato sale’-^ Application to set aside sale — Sale under 

. aitachneni. 

Seotioi' 310 A of tJio Civil Procedure Code (Act XIV of 1882 ) is applicable 
to a purchaser siibsoc[ueHt to attaclnnont and prior to sale under the attach- 
ment* 

Where there, has been a subsequent sale following on the attachment, a 
persen ansv;ering this description is one whose immoveable property has been 
sold tinder Chapter XIX of the Code. 

Application under the extraordinary jurisdiction (section 622 
of the Civil Procedure Code, Act XIV, of 1882) against an order' 
passed by J; J. Heaton, District Judge of N4sik^ dismissing an 
appeal against an order of K® G* Kittur, Subordinate Judge of 
Pimpalgauin, granting a review, 

0.iie Friiiamchand lUipset in execution of a money decree 
attached certain iininoveable property belonging to his judg- 
ment-debtor "Maliadii valad Hari, The judgment-debtor being 
an agriciilturist, the decree was sent for further execution to 
the Culiector. While the attachment was pending, the property 
was sohl by the jtidginent-debtor to Mulcliand Dagdu, a 
minor, by a registered sale-deecl, dated the 10th September 1901* 
Subsequently the Collector sold the property in execution of 
rhinnruchand^s money decree and it was purchased at the auction- 
sale by one CJoviiid Gopal Kulkarni on the 3rd May 1904. 
Miilehaiid ' Dagdii having, thereupon, come to know of the 
a,iictioii-saIe, applied to the Collector on the 21st May 1904 to 
set aside that saleuand offered to deposit the decretal amount but 
the CoIJector referred him to the Court which passed the, decree* 
As the Court was then closed for the summer vacation^ MuD 
chaiid Dfi^gaclu applied under section SlOAof the, Civil Procedure 

^ Aprbcatioii No. 01 of 1005 tmcler astmordlnary iwisdiotioa. 
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Code (Act XIV of 1882) when the Court re-opened on the 6th 
June following and also deposited in Court the necessary amount. 
The Court accepted the deposit and set aside the auction-sale 
without issuing notice to the auction-purchaser. The auction- 
purchaser then applied to the Court on the 12th July 1904 to 
revoke the order setting’ aside the auction-sale on the gi'ound 
that Mulchaud Dagdu had no right to come in under sec- 
tion SlOA of the Civil Procedure Code. On the said application 
the Court issued notices to all the parties concerned. At the 
hearing of the application the judgment-debtor Mahadu im- 
pugned the sale to Mulchand on the ground that ho had not 
received the consideration for it. The Court framed issues hut 
without recording findings on them reviewed its order setting 
aside the auction-sale on the ground that it was passed without 
issuing notice to the auction purchaser Goviiid Gopal and held 
that Mulchand was' not entitled to have the auction-sale set 
aside under section 3 10 A of the Civil Procedure Code. It 
therefore allowed the auction-sale to stand and directed 
Mulchand Dagdu to establish his right under his registered 
sale-deed in a regular suit. 

Against the said order Mulchand appealed to the District Oourt 
which dismissed the appeal holding that the order cannot be 
said to have been made under section 24)4, nor was it apytcalablo 
under section 629 of the Civil Procedure Code. 

Mulehandj thereupon, preferred an application mi dor the 
extraordinary jurisdiction (section 622 of the Civil Procedure 
Code). 

Jnveranly (with R. i?. Besai) appeared for the applicant (pri- 
vate purchaser) : — The Subordinate Judge was wrong in holding 
that we have no right to come in under section 3 lOxV of tho 
Civil Procedure Code. Our only remedy la)' under that section. 
It does not say anything with respect to a judgment-debtor j 
Erode Manihholh v, Pnihiedeth^K Even section 276 of the code 
does not avoid our purchases ; Abdul RaMd v. Gappo 

G*. appeared for the opponent 1 (auction-purchaser) j-— 

Undey section 310A, of the Code it is the right of the Judgment- 
apply to aside the Cfeurt-sale. A purchaser at a 
■ •' W (1888) £0 All. 42Iij ' , 



BOMBAY' SERIES.. 

private'saie.is iiofc ^tlie jiidg-meiit-debfcor aad lie camot . present 
sncli an. application : Mamckandm v. BahlmalaP-'^. 

[Jemkijs'S^ 0/J. .:— The sale in that case was prior to the attach- 
' 'meiit and nofc subsequent as in the, present case.] 

, The decree under which the property was' attached in the 
present case ■ was merely a noney decree and mere attachment 
imd'er such' decree cannot place, the. purchaser under a private 
sale in the shoes of the judgment-debtor. 

B. Ru BaJcMe appeared for the opponent 3 (judgment-debtor). 
Opponent 2 (ludgmeat-creditor) did not appear. 

Jehkins, C. J. This is an application to us under section 622 
of the Civil Procedure Code. 

. . The only r|iiestioa is whether- the Subordinate Judge has 
cominitted an error within the scope of that section in holdiiig 
that .seetioa 3 10 A of ' the Civil Procedure Code was not appli- 
'.eable to a purchaser subsequent to attaclunent and prior to sale 
under that attachment. In our -opinion, where there has-been 
- a subsequent sale following on the attachment, a person answer- 
■i'ng:;this deseidptio is one whose immoveable property has been 
sold, under the Chapter. 

„ -In deciding, otherwise the learned Judge has failed to exercise 
a.Jurisiiictioa:,W'liich was vested in him*. . .. . 

The decision of the learned Judge that the parties should 
determine the matters at issue between them in ' '.a - siiit':-:-;un'der 
section SlOA is, in our opinion, erroneous. ■ 

The rule is therefore made absolute; and 'the .ease- must'- ^ 
sent back to the Subordinate Court for' . d'etermination in ' the" 
light of these remarks. 

Costs will follow the result. 


rm. 
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Before Sir La%m^nc.e JenVws, Chief 

Mr, Jusitce Bcdt^o 

BMHUNATH, MULCH AND (OEIQIJ7AL Plaintiff), .Afpellin-t, «WABJI- 
Vandas MADANJ* AKDOraSaS .,Oll^&^N;lLBSb^^:NI>ANTS), .ilESPOSEa^V^TS 

.^Zmo of lyatice Sfate^ Law in British liid>a-^D f-rence-- Burden^ of ■ ■ 

proof'^Trustee-^Cedui que trust — G^jn/kieitiiai ri^laHork. 

It lies on him ivlio asserts it to prove that tlie I.itt of the Njiiive State «!!fTera 
from the law in Brliish India, and in the, absence' of'such proof it iirast be held 
that no dilferenee exists escept possibly, so far as the law la British ' India resta 
on specific Acts of the Legislature* 

standing in a con&lential relation towards others caniiot entitle 
' tbeiuselves to ho'd benefits -which those others may have conferred npo-n them 
A,;' - nnless they can show to the'^ satisfaction of ihe Court that the pn’son by whom 

A:v tliQ beuefits' haVo boeii conferred had competent and independent advice in con- ' 
,v:/ This applies to the case of triisteo and trmt* 

■ Yuug’htonY. iVb5/e(Daiid Biles r, TerrgG-) followed. 

Appeal from Chanclavarkar, X 

Porebunder in Kdthidtrdr on the 
lli&: a widow Manknvarbai'* 

At the time of his death the 'deceased was possessed of consider- 
able moveable and iramoveable property including eleven shares 
of the Manekji Petit Manufacturing Conipariy, Limited, Tlie 
said eleven shares were registered in the name M oskuvnrbai s 
brother Madanji Sundarji, otherwise known as Madanji Dhanuiisi, 
who managed the affairs of the deceased dii.ihig his lifeTi.-ne at 
Bombay and continued to do so aftoi wards for itis widowed 
sister Mankuvarbai. Oat of the said elevim’ shareSj* two were 
sold by ilankuvarbai and she appropriated the proeucjils tliereof 
i to her own use* The remaining nine snares were *i!so sukl and 

with the proceeds of the sale other nia,e shares of the mim Com* 

;■ pany were purchased at a less price. Out of the sai-d uiiio 

L. V , shares two stood in the name of Jagjivan Valji, a member of the 
^ firm of Valji Rauehod^ with whom the deceased hail aceuimts and 

^ * Appeal Ho. liU of lOCf s Orlgitml mt Ho* m of imi 

^ _ P) f 1895 j 3 Q# dX 070 afc p. , 010 , ^ 
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the remaiiiing' sew in the . name' of 'the said Madaiyi ■ 

S'midaijL, , 

the 24tli May 1900 leaving a- 
'will dated the 2nd April 190-^, On or -.about the 15th October 
'19().0'.tlie said Madaii Sundaiji also died and the property of . the 
deceased Ji vaii Karsiiig’i^ which had been in his custody and 
nianagviTient for and on behalf of Mfinkovarbai including the' 
said sharesj lemained in the possession of his sons, defendants 1 
and iVwlio iissertid ownership to tbe property iiriderllankuvar- .■ 
ba¥s' wi!]« ' Tliereiipon the' plaintiff as the constituted attorney 
' of his mother Ranibluii'ai, the niece (paternal aunt^s daughter) 
of Jivaii Kfirsaiiji, who claimed to be the reversionary Iieir^' 
obtained to liiin>elf the giant of letters of administration for her. 
iise-and benefit to' the estate of the deceased Jivan Karsanji and 
brought the pre^CMit suit, among other things, to establish title to 
the said .shares alleging' that Mankuvarbai had no authority 
to’ will .them away, in defendants^ iavour. 

Defendants. I and 2 denied that the said shares formed any 
.portion of- the estate of Jivan. Karsanji at- the death of Manku- 
varbai and contended that she, durif'g- her Jife-time, that is, in 
May 1898, gave b}’ w”ay of uift to their father Hadao Siindarji' 
the ' 't'W’O' shaix\s '\vliich stood in the name of Jagjivaii Valji;that 
ill the month of Jiiiie following she made -a gift of the remaining 
seven shares io thieir father for the benefit of himself and the 
defenda'rsts ; that out of the nine shares one was sold by their 
father' ill February 1900 and the proceeds thereof were spent 
partly for his own purpose and that they were in possession of 
the remaining ci;.»ht shures as owners. 

The Mauekji Petit Mansufacturing Company, Limited, and the 
Hot^gkoug and Shanghai Manufacturing Corporation were 
joined as defaicJants 8 and 4. 

Hie suit was lieard by Chandavarkar, J., %rho dismissed it _ 
holding that the gift of the shares to the defendants* father was 
pioved* in the course of the judgment His Lordship observed 

" Kow I'couio to the most impoitaxit point -itr ibis case and that is as to the 
gift set up bj the defeiidan'ls 1 and 2. I do not- intend to give -my t$mmB at 
leftgdi*ti|J 0 n‘that iesao, hecausa the effect of the whole evidence in my opinion 
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is'tliat the gift set up is proved.- .1 accept as reliable the evidence' of Tulsidas^ 

■■ dug j Ivan. His demeanour was. most satisfactory. He gave, his evidence with* ' 
out any bias and' with considerable' presence of mind, and appeared to speak 
:the'',truth. He is. a disinterested and. respectable ■ witBess,.. and has no reason, 

■■ whatever for inventing a story.' and helping the .first and second defendarits.. 

' Then comes the' evidence of the two defendants. , That also was to in'j mind , 
satisfijctory, esptcially that of the second defendant Yandiava.ndaSj who 
esaggeratod noth big ; but in some respects ho admitted facts especially as to 
the account book of bis father thcmgli he knew that, they might possibly go 
against Ms case. I regard him too as a reliable v/itiiess. 

^^Nest the probabilities also, in my opinion, are in favour of the gift Man- 
kuvarbai and Macanji were sister and brother. The sistei* had no children. 

They lived together in Bombay. It seems to me quite in the nature of thing:^ 
that she made the gift in favour of her brother and his sons. In her w'ili 
there is no express mention of the shares. By itself this circumstance would 
not he of importance because Mr. Vicaji (for the plaintiftl rightly pointed out 
the lady owned one share in the Coorla Mills and one in the Sassoon Mills,, and 
there is no express reference to them either in the will. But the circumstance 
such as it is appears to me seems to tell in favour of the gift. The reason why 
the two shares, one of the Coorla and the other of the Sassoon Mill, were not 
mentioned might be that the number was so small and insignificant that it was 
considered hardly woith specific mention. Had she bocii sdJ owner of eleven 
shares she would have made it a point to mention them in the will rnckr 
these circumstances the fact that there is no reference to the shares in th.e will 
is evidence in favour of the gift. The evidence also satisfies me that Madanji 
Sundarji has dealt with the shares as his own after the date of the gift. He? 
realised the first dividend. He paid one dividend into the account of Jivan 
with Eiinchhod Walji. That suhstantiallj corroboirdes the evidence of the wit- 
nesses 'to the gift- It is also clear that Jivaiik indebtedness to the firm of 
Eunchhod was reduced so that a balance of Es. *11 was left. Afterwards 
Madanji S'ciidarji sold these shares and p'^rchased new^ shares in his own r»ame. 

Upon the whole I have no hesitation in holding that the gift is proved anci tlial 
it was completed by the fact that Madanji Sundarji dealt with the sliareb as 
Iiis own. . ■ ' . '• 

With reference to Mr. Yicaji*s argument that after the gife lis. were 
debited to divan’s account, I do not attach any importanct? to that fa.ct beeair^o » 

neither of the defendants was'cro.ss*examined as ta this. ' It must be reoieialier* ' 
ed that Madanji continued to be ihe manager of this lady Mmikiivarkd alid lie 
must have debited to that account the said sum. 

Then Mr. Vleiyhkfor the plaintilE, ’Contended that the gift liot valid ,, 
and binding because lt_is a gift by a hdy.to her kother who hn ageut. 
fikargumentds that Madanji, the done©i rdalkm to, the . , / 
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donors Ills sister, and, thats ..therefore, the gift should not- bo uplieki because the 
onus being upon them, the defendants have not proved that the. lady fully 
understood what she was doing, that it was explained to her and. that shiv had 
iiidepeudent ' advice. As to this contention, I should observe at the outset that 
it.was'oiily In his...cori. eluding address in rep'y to the Advocate GeueraFs that 
'Mr. Ticaji intimated iiis ease. I never understood till then that that was the case 
of the: plaintiff. , It was not so put in the opening of the case by the learned 
counsel .and during the whole haaring ' 01 * when the 9tli issue was raised no 
'specific g,ro'and was given except that the gift even if proved was not completed 
by possession. But even supposing that the issue was raised in that particular 
sense w'hioh Mr* Vieaji attai'hes to it, the first question is*~has the plaintiff 
proved, that Madanji Sunclarji stood in a position of active confidence to Maii- 
kuvarbai bo as to throw the burden of pi’oving the good faith of the transaction 
on the defendants? All that I find proved is that they brother and sister, 
that the brother had her shares in his name and managed her affairs for her. 
He wasj in short, her manager or agent for the purpose of realizing the divi- 
dends and paying them to her or accounting for them to her. There was no 
special con fidenee created to bring the transaction wdthiii the principle of 
section III of the Indian Evidence Act. See Boo Jihathoo v. Sha Nagar 
Valah But assume that secthui 111 applies. The evidence as it 

stands leaves no doubt about the good faith of the transaction. Mankuvarbai 
was a wudow without children. She lived with her brother and to her his 
children wero' hers. She makes the gift after deliberation ; there is no secrecy 
or haste about it. The evideD^ e as it stands suggests nothing suspicious. 
There -was notlilng confused or complicated about the traiisacfion. Mfinkuvar- 
bat was not a pardemasMn^ So far as can be judged, she was intelligent though 
uneducated. The transaction originated from h«r ; not from tier brother. There 
was :i30.^iiiduoe.Eient held out to her. The only thing is that there is no evidence 
. that aBy professional .adviser was consulted. But what was. there for the pro* 
fessioiml adviser "to advise in a transaction so simple, and. so natural?,- What' 
undue infiueiice was used F There was no cross-examination whatever sug- 
gesting anything of bad faith in the gift Under these circumstances I find 
m a fact that defendants have discharged the onus that lay on them under 
section 111 of the Evidence Act, assuming that the onus did so 11c. ’’ 

.Tiie plaintiff a., ppealed urging that the lower Court 

shoiilfl have held that Madan Sundurji stood to Mankuvarbai in 
a fidiidary relation and a position of special confidence, and that 
under such circumstances the said alleged gift (if made) having 
been made without independent advice and it, not having been 
$howii that she properly understood; the effect of the alleged gift. 
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Le gi veil effect} to or Iield biiiding 
Gt operative. ■■■' ■ ■ ■ 

was" 'argneci before JenkinSj 0. Xj, and Batij,,'. 

Cli che aiing argm^ settled the following ■ issiie?5 .for 
■ determination. 

, ''.'(1) 'WbeiBer at the tirae o.f the alleged gift of the two shares Nos. S523' ant! 
3760 by Mankuvarbai to’Mfidanji 'the said Mad-^rji was not trustee of, the said 
shares £ 01 % or otherwise in a fiduciaty relrtion rrith regard to the sutob to* the 
said Mankuvarbai and the .pv-rsoii claiming under d'ivau Earsaii ,or any aiid 
which of them ? 

(2) Whether, if soj the alleged gift was valid in law and conferred any and 
what rights in the said shares on the said Madauji ? 

(3) Whether at the time of': 1 he .alleged gift of the seven shares Nos. 168'li to 
1690 by Mankuvarbai to Madauji the 'eaid'Madai ji was not tnistee-of the said. 

. :. ''BhafeS'l('r,:or.<)t^^ in a fiduciary relation with..regai’d , to tlie same, to* the 
saM'M-aukuvarbai^ u claiming under Jivaii ICarsan or aBj... ancl. 

which of them ? ■ 

■,":C4) ' Whether,' if so, the alleged gift was valid in law and conferred , any 'and 
, ' 'what rights in the said seven shares '(a) on the said Madanji and (l») on the 
defendants 1 and 2 ? 

, . , (o)„ Whether, if and so far as the said gift was iiit^.‘ucled to cwfor a beneficial 
■. interest on the. defendants 1 .and , 2, it wa s not iiivalkl in law having regard to 
the relanonship betweim the sa'-id Madanji and the deftsiidanU 1 and *2 and the 
,,p.o.sition. in... which the said Madanj i stood, with regard to die said siveti shares 
to the said Mankuvarbai and the [»erson d-dniing under Jivan Karsaii ? 

(6) Whether the s^dd alleged gift was not invalid In law as an atfeiiipt by 
Mankuvarbai to make a trust' <>f a, m-e rely beiieticial interest nndfr a subsisting 
trust and without transfeiTing. the trust property to tlio trustee F 

,: E-vic!eace on the said issues was recorr?e»'l by Baiiy, aud tlio 
■case came on for'argtniieot before the Court o,f Appeal, ■ 

Stmngmmh with Eaikes^ acting' Advocate U'eiiera!^ for the 
appellant (plaintiff) : —We first contend r hat the facann of the 
gift is not proved. There is no documentary evideiiee to esfabJish 
the gift and the gift is iaeonsistont with fclie will id; Blankuvar* 
bai. Further it is iaconsistent, 'with the previous staiemeiits of 
Tulsidas on whose evidence 'the lower Court held that ilie gift 
;Was proved^ Granting -that the gift was made^ it is void becm'ii.so 
the donee was the trustee 'of' the , shares* UiuJer section 6S of “ 
'^the Trusts ^^.Aetj the^ trustee ela^nBOt purchase the trust property or 



become a' mortgagee or lessee without the sanet-iou of the' Court ]■ 

^ point does not 

admit o£ any elaboradori : VamUon v, Lewie on Trusts,, 

'p, 305 (lOfch Edii.). Assuiiiieg .seciion 53 does not aj ply^ the gift 
is void in equity b^^ciiose no 'independent and competent advice 
.was takeir by the cesHii cjnc trust before making the gift : Liles 
V. ffrtfi/it V. Carter^^\ IlJeh w ■ likodes v, 

^Bale^K "The oii'iS lies on the defendants : seciiuii 111 of' the 
Evidence Act^ section 16 of the Contract Act, The evidence 
produced only shows theit Mankuvarbai expressed her intention 
to several persons of making the gift/ but luere expression of 
such intei'itioii cannot amount to taking independent and com- 
petent advice. We fiinher contend that the evidence with 
respect to the expression of the lady’s intention is not reliable. 

B&isMh \\nth 'InrefaHt^ loT the respondents (defendants) : — 
No grouiKl has been made out to disturb the finding of fact that 
the gi.rt of ' the' shares is proved. Section 53 'of, the Trusts Act 
does not expressly refer to gifts and does not apply : Anglo- ^ 
Indian Codes, VuL I, p. 832. ^ Even if it applies to gifts^ the gift 
of ' two 'Shares j^tanding in the nanie of Jagjivan Va!ji is not 
afibeted because in respret of theni our father wms neither 
trustee nor in active conihlence^ nor in any fiduciary relation. 
Ou,r, father was not in possession of those slnires for many years 
before the gift was made. Witii respect to the remaining se\'en 
shares our fadic/ was nor in active confidence so as to brijig the 
ease' witliiii .the: pale, of secriorr IH./of 'the' Evidence .Act.;' 

. : ['J:,EHKIHS^.. 0* J. not the/ trarsac'tion,. now^ governed., by. the '' 

amended. sectio..ii 16. of .the Contract. Act 

..■'.//That : section '.lays dt.nv'n , ■.the;,'lavv ■v''inunciated; :i,n ' 

We admit that the amended section/16.,(}f the Contraet,' 
Act applies and the onus lies on us to prove that there was no 
undue iiifluehce. The cases relied on, are distinguislmblc from 
the present. The gift was made by a sister to her brother and 
l)is sons who were in needy circumstances ^aiicl wdiom she wished 

tS) [m0;>3 I Ch. 27^ , . m a832)'3.'Myi; & K. 113 at pp. 134;. 135. , 
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tD.piwkle for ciuring. her lifetime® Long .beforO' ilie, .gift was 
^'made^she, spoke about the matter to several of her re'latioiis wdio 
all' approved of the intended gift. All this time the donee 'was 
away" from the donor and was not in a po^^ition to iofliieiice her 
mind. These' circumstances rebut the ' presumption of undue 
influence V, Basele^^^K In VatigMon y. . tliB 

bargain was an immoral one and the observations that trustees 

_o ■ 

cannot accept gifts from cestui que trust was a dictum. In the 
present case there was delivery dn fact. The .share certificates 
were actually handed over to the donee. 

■ JjGNKtNSj 0. J.; ;“The plaintiff, ^as .the constituted attorney . of 
his mother Rambhabai, has obtained a grant to himself of letters 
of administration to the estate of Jivan Karsanji deceased for 
his mothers 'use. and .benefit, and, he has brought, tins' 'suit to 
'hstablishL.amo,ng\st ’. other, things^ title to certain s.hares in the 
:.ManekJi Petit Manufacturing Company, Limited, a^s foriiiiii|r', 
part of that estate. 

It is conceded that the shares were bought wdth the iiroceecls 
.of ..other shares in the same Company, which .at one tiiiicrforined' 
...part, of ..Jivan .Karsanji^s estate, and the only defence made before 
us is that there was a gift of those shares which displaces tiie 
title set up by the plaintiff. 


The question, therefore, on this appeal is, whether the gift 
has been established as a fact, and, if so, whether the .gift' is 
valid in law. ■ 


. Jivan Karsaiyi'died on the. 22nd of March 1812 intestate aticl 
',' without issue at Forbunder in KatM4w.ar, leavi,iig'a ,so.le'. widow 

named Mankuvarbai. 

:^.'::'."-'"Part of his. estate' consisted .. of eleven shares in the Maiicckji 

Petit Manufacturing. Ooiiipany, Limited. 

Two of these shares were-sold by the widow Mankuvarbai ' hx 
■ , her lifetime, and we are no'w only concerned with the title to the 

■! remaining nine shares, or more properly the nirit? shares in tin* 
;; Manekji Petit Manufacturing Company, Limited, Itoiight with 

the proceeds of sale of the nine shares which had belonged to 
A i'lA 

' , . : ; ; ^ ^ 14 Tes> 2?S. iM (1881) 30 Bw. 31, m. 
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- Of these ^niae'^liares two stood in the name of' Jagjivan Walji 
from 188:7 down to the date of the alleged gift to which I will 
hereafter refer; , 

The remainiiig seven shares stood in the name of Madanji 
'Siiiidarji who is also known as Madanji Dharamsey. 

It is the defendant’s case that the two shares, which stood in 
the name of Jagjivan Walji, were transferred by way of gift to 
Madanji Sundarji in the month of May 1898, and that the seven 
shares standing in Madanji Snndarji^s name were in the month 
of June 1898 given to him for the benefit of himself and his 
two sons, the first two defendants. 

The alleged donor was Mankuvarbai, JivanjFs widow, and the 
sister of Madanji Sundarji. 

The two shares Hos. 3523 and 3760 remained in the name of 
Jagjivan Walji up to the early part of May 1898. 

On the 2nd of May Jagjivan Walji executed a transfer of 
these shares in favour of Dharamsey Sheshkaran. 

On the lltli of May this transfer was registered in the Com- 
pany's books. 

It now appears that this transfer was, by way of security, for 
moneys advanced to the firm of Walji Ranchhod, of which Jag- 
jivan Walji was a member.. 

On the 16th of May, E.s. 6,000 were credited to the firm of 
Walji Ranchhod in the books of Dharamsey Sheshkaran, the 
two shares were redeemed, and by a document dated the 20th 
May 189 S and registered in the Company’s books on the same 
(late, these shares ^vere transferred to Madanji Sundarji. 

It is the case of the first and the second defendants that prior 
to this Mankuvarbai had banded over the certificates of these 
shares to Madanji Sundarji by way of gift, and that the legal 
transfer was the completion of this transaction. 

According to the , dates as they have now been ascertamed^ 
tliis delivery of certificates must have taken place, if at all, on 
the 17 til of May* 

According to the case of the first two defendants the certifi* 
cates of the seven shares wore in like mannei: delivered by 
. ' B %Qm-2 
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j hfpf 1 Mankuvarbai to Madanji Sundaiji in the early part ot June by 

of gift. There is oral evidence in support of these tv?o 
VARjiviN- gifts, and on the strength of it Mr. Justice Chandavarkar has 
PAS. held both to be established. 

In accordance with this view the suit was dismissed and the 
plaintiff was ordered to pay the first and second defendants 
their costs of the suit. 

From this decree the present appeal has been preferred. 

Before us two points only have been urged. First, that the 
gifts have not been proved in fact, and, secondly, that if proved, 
they were invalid inasmuch as Madanji Sundarji was in a 
position of confidence towards his sister who had no independent 
advice. 

It is to be noticed that the gifts are alleged to have been made 
in Porbunder, a Native State of Kfithiawar. 

No evidence has been led befoi*e us nor has any argument 
been addres.sed to us as to the law that governs in that State, 
■ and it has been throughout assumed that a widow in Porbundcr 
has a power of disposition by gift inter vivos over shares that 
, have devolved on her as the heiress of her husband, and that 

HH' in the ease of gifts 

which has not been observed in this case. In the circumstances, 
P’ I think, we must deal with this gift on the lines on which the 

i case has throughout been conducted, and limit ourselves to a 

I consideration of the only two points that have been contested. 

: ■ In holding in favour of the gifts Ghaudavarkar, J,, relied 

principally on the oi'al evidence of Tulsidas Jagjivan by whom 
he manifestly was most favourably impressed. Next ho relied 
on the testimony of the two defendants, Vuijivandas and ’\'an- 
. dravandas, which to his mind was satisfactory. And fimiily 
, , he considered the probabilities were in favour of the gift. 

i ' ' , . Now it is clear that on the Hues on which thi.s ea.so has boon 

/ \ , , fought,. if the learned Judge's appreciation of the oral evidence 

, . is accepted, the factum of the gift has been established. 

^ Has the appellant adduced .suffieient reasons for justifying 

'! , ' . tbaUhe oral .evidence has been misuppreciated ? 
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I think Bot.^ W OB is • the admis- 

sion by Talsidas on Ms farther esamiaatioa in the course of' 
this appeal that he misplaced the date on'^ which the certificates 
of the two shares were delivered to Madanji Sundarji, 

Before Chaiidavarkar^ J.^ be said My father died on. the 15tli 
of Vaisakh Shiidli Samvat 1954 6th May 1898). Three 
or four days after that I handed over the shares and transfers 
to Mankuvarbai.'^ 

On his examination in the course of this appeal he said s 

Premji DharamsPs affidavit has been brought to my notice. 

. . . Having read it I do not adhere to my former deposition 
that the first gift was made of the two shares four or five days 
after the death of my father. Now I say it was ten or twelve 
days after, my father's death/’' 

As I have already sakb the gift must have taken place, if 
at all, on the 17th of May and that corresponds with the altered 
statements. 

No doubt there is a variation in Tulsidas’ story, but seeing 
that he was deposing to events said to have occurred in 1898, 
I do not regard the departure from his original story as so 
serious as to throw complete discredit on it, and Mr. Justice 
Batty, before whom Tulsidas was examined on the second occa- 
sion, does not think that the examination before him should 
displace the estimate of his evidence formed by Chandavarkar, J, 

Both sides claim that the surrounding circumstances aid them. 

The plaintiff points to the failure of the defendants to formu« 
late a clear and distinct case from the first and would make 
much of the affidavit sworn by Varjivandas in Suit 657 of 1900. 

He claims, too, as strongly favouring his view, the dispositions 
made by Mankuvarbai’s will and the absence of any writing 
evidencing the gift, 

The defendants, on the other hand, rely on the absence from 
the will of any reference to the shares, and on Madanji’s dealing 
with the shares and their dividends, pointing bub that one share 
had been sold and that except the dividends accrued prior to 
the gift or very shortly after, none had been credited to Man« 
kuvarbai. ' ‘ 
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Al! these circumstances were before Ohandavarkar, J., when he 
formed his favourable estimate of the defendant’s oral evidence, 
and giving to them every consideration they do not in my 
opinion justify the conclusion that Ohandavarkar, J., has erred in 
accepting that oral evidence as true. 

Therefore I hold that the factum of the gifts is established. 

But can the gifts be upheld ? It is urged for the plaintiff 
that they are vitiated by the fiduciary relation in which Madanji 
stood towards Mankuvarbai. 

This point was apparently not much elaborated before Chau- 
davarkar, J., and though it undoubtedly was taken, it was taken 
without success. 

Before this Court much has been made of this aspect of the 
. case, and that the . parties might not be prejudiced they were 
permitted to go into further evidence which was recorded bjr 
Batty, J. 

Now here again nothing is proved as to what the law' is in 
Porebunder State, so that we must rest on the principle that it 
lies on him who asserts it to prove that the law of the Native 
State differs from ours, and in the absence of such proof w'c must 
hold that no difference exists except possibly so far as the law 
here rests on specific Acts of the Legislature. 

First, then, did Madanji stand in a fiduciary relation tow'ards 
Mankuvarbai which might affect the validity of the gift ? 

- Ohandavarkar, J., held that " there was no special eontii.Ience 
created to bring the transaction within section 111 of the Indian 
Evidence Act.” 

But this conclusion, in my opinion, gives the go-bye to the 
undoubted fact that the seven shares were vested in Matlanji 
on a specific trust in favour of Mankuvarbai, and the ovideiiec 
which shows that he received the dividends and managed for 
her so far at any rate as those seven shai'es concerned. It in 
no way detracts from the confidential character of this relation 
, that prior to the gift Madanji did not hold the certificates. 

, On the other hand the two shares were not vested in Madanji 
before the gift to him nbr caul find that he received the di- 
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videndsy/ managed two shares^- or in^ respect of them stood 
' towards dVIankuvarbai in a fiduciary relation. 

What then is the legal result of this position ? It was said 
by Lord Romilly in Vauglitom v. Nolle that cestui cpie 

If M A cannot give a benefit to a trustee ; but without going 
that length it is clear that persons standing in a confidential 
relation towards others cannnot entitle themselves to hold 
benefits which those others may have conferred upon them, 
unless they can show to the satisfaction of the Court that the 
persons by 'whom the benefits have been conferred had competent 
and independent advice In conferring them. This applies to 
the case of trustee and cestui (pie trust : Liles v. Terry | see 
too 'WcijiA Khan v. Ewaz Ali Khan 

Evidence has been adduced before Batty, J,, with a view to 
establishing that independent advice w^as given, but it is his 
opinion after seeing the witnesses — and I agree with him — that 
the evidence in support of the conversations invoked in aid is 
far from convincing, and even if it be credited the evidence 
fails to show that any independent advice worthy of the name 
■was given to Mankuvarbai. 

So far then as the seven shares are concerned I am of opinion 
that the gift cannot prevail. But the gift of the two shares 
is not open to the same objection, for the mere circumstance that 
two persons stand to each other in the relation of trustee and 
ceshd que inist does not affect any dealing between them uncon* 
nected with the subject of the trust ; KnigM Mmjr^rihanhs 

I have not overlooked the fact that it is not the donor who 
impugns the gift but the reversioner, who became entitled to 
Jivan Karsanjfs estate on her death* But no reliance was 
placed on this in the argument, and, in my opinion, rightly so, 
wlien regard is had to the position of a reversioner who has 
been prejudiced by a gift attempted to be made by the widow 
of him whose heir he is* 

Xor 1ms it been suggested before, us that it is a circumstance 
ill favour of the gift that his sons, the first and second 

m (IS61) so Bern. 34 at p. (8) (ISO!) 1$ Cal* 545. 

, [1805J 3 Q. B, 670 at p, 6S6* fi) ,(1849) '2 Mac* k C.'IO and 2 H, & Tw* 301* 
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;.„ defendants^ were n-ssociated 'with .the trnstee\as. do.iiee:s. .of the 
trust propertjT', 

Tlie^' resu-lt ; then is that in my opimo.n the appeal should be 

allowed as to the seven shares. 

As one of the shares has been sold by Madanji his estate will 
be liable in respect of that. The first two defendants arc 
willing to admit assets of their father in their hands to the 
extent of Es. 2,000 and the plaintiff agrees to accept this 
Rs. 2^000 in satisfaction of all claims in respect of the share 
sold by Madanji in 1900, The plaintiff is-^ therefore, entitled 
to have the gift of the seven shares set aside* 

There will also be a decree in the plaintiffs favour against tlic 
first two defendants for Rs. 2,000 and those defendants are 
further directed to transfer to the plaintiff the six shares re-“ 
maining unsold on obtaining letters of administration in respect 
of the shares and the dividends thereon ; the first and second 
defendants undertake forthwith to obtain the necessary letters 
of administration and the plaintiff undertakes to pay to the 
first and second defendants such sum as may be payable under 
the agreement recorded by Mr. Justice Batty on the 7th of April 
1906, By consent declare that the plaintiff is entitled to the 
Rs. 118-12-7, the plaintiff undertaking to pay thereout Rs. 18-12-7 
to the defendants. 

The decree should be prefaced with a declaration that the 
seven, shares, notwithstanding the gift, formed part of the estate 
of Jivan Karsanji, 

The plaintiff is to get two-third of his costs of ilic suit iiiu! 
appeal from defendants 1 and 2. 

There will be liberty to apply* 

Attorneys for fcim appellant. Ihrmmji A 
Attorneys for the 'respondents, S 
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Before Mt» Justice Scott. 

I9ire CA«SSUMALI JAVEEBHAI PIBBHAL 

(htard'miS' and Boards.. Act (VIII of 1890) — Investment hj guardians of 
property — Brinciples go'cerning investment hy guardians — Indian 

Trusts Act {II of ISSjt)^ section 20. 

Guardians are in a ddiiciary position and the Court should be guided by the 
rules embodied in the Trusts Act in sanctioning changes in the investment 
of a minor’s property. The duty of guardians is primarily to preserve and not 
to add to the property of the minor. 

Where it was sought to invest monies belonging to a minor in the purchase of 
lauds deriving their income from buildings erected thereon, 

JMd^ that the proposed investment not being one which trustees would be 
authorised to make, tlie Court must withhold its sanction. 

Lcaroyd v. Whiteley\^) followed and applied. 

PETiiiON in Chambers. 

The material facts upon which the present application was 
made appear in the judgment. 

hivetafHy appeared for the petitioners the guardians of the 
minor Cassurnali and applied for Oourt^s sanction to the invest- 
ment of monies belonging to the minor in lands deriving income 
from buildings erected thereon. 

SooiTj J. : “In this case the property of the minor is estimated 
to be of the value of upwards of 14 lacs of rupees^ more than 
4 lacs of which is invested in Bombay in immoveable property^, 
21 lacs on mortgage of immoveable property and the balance for 
the most part in authorized trustee securities. 

The sanction of the Court is now ad*cecl for the investment by 
the guardians of Rs. 6^65,000 by sale of that amount of the 
tuisfcec securities and re-investment in the purchase of certain 
house property situate at the junction of Church Gate Street and 
E'-iplaiiacie RoacL 

In the case of trustees in whom property is vested the Court 
could notj apart from any special investment clause in the 
instriiiiient of trust, sanction a change of investment into any 
m (1887) 13 App. Qm, 727 at p. 733* 
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seeiirities other than those mentioned or referred to in section 20 
of the Indian Trusts Act : see section 40. 

Guardians are in a fiduciary position and 1 iUnk Jh^ 

should ordinarily he guided by the rules embodied m the irusts 
Act in sanctioning changes in the investment ot the minor .s 

property. _ . i, . 

The question here is whether there is anything in tlie circum- 
stoeLTttia case which should indue, the Court to fnvour u 
tothsr investment in house property which is not u trustee 

security. 

The minor has a large income from his money, most of which 
is well invested already, but his guardians and their valuer say 

that a higher rate of interest can be obtained from the desired 

purchase and that the property proposed for acquisition could be 
still further developed. Both these results may be reasonably 
expected, although as pointed out by Lord Romilly in Insle v. 
nothing is more uncertain than a valuation. 

The property ivhich it is desired to purchase is land deriving 
its value from buildings erected on it which at present are in a 
favourite locality for trade purposes. House property is of a 
•wasting character and trade is not always constant in particular 

localities. 

The following observations of Lord Watson in Lnaro^d w 
'WUteley^’^> are in point 

“ [A trustee] is not aUowed the same discretion in^ investing tlio moneys of 
the trast as if he were a person sui juris dealing with his own ostato. 
Business men of ordinary prudence may, and frequently do, sek-et invostwonlK 
which are more or less of a speculative character ; but it is the duty of n i rtisioe 
to confine himself to the class of investineuts which are iioriisilted by the trust, 
and likewise to avoid ail investments of that chtss vvhieli are atteinkd witii 
hazard . .... In cases where the subject of the seenvity derives its nhui 
from buildings erected on the land, or its use for trade imrposos, t!ni mtii’giii 
[demanded of a trustee advancing money on mortgage] otight not to be less 
than one half. I do not think these hav's been hud down as hard and fust limits 
up to which trustees will be invariably safe .... In cases where tliu 
subject of the security are, exclusively or mainly used fur the purposes of trndo, 
no prudent investor can .be in 'a. position to Judge of the amount of inargiis 




,(2) (ISS?) l‘i Af'p. Ca^ 727 at. p. “ISS, 


w'Ou:xx.x.^: 


BOMBAY; SEfilBS. 


503 


n.ecessar j ■ to make:, a .loan' for, a,, term of years reasonably secure, uivtil li®, lias "1906. 

ascertained not only tlieir present market price, but tbeir intrinsic valney apart ; 
from those trading considerations which give them a specnlatiye and it may. 

- .be a temporary value ” ' 

^ the' proposed change of investment were sanctioiied iipwarcls 
of 12 out of the minor^s 14 lacs would be invested directly or 
indirectly in house property^ thejgreater part of it without any 
margin for contingencies. I do not think ^there is any necessity 
for this. The duty of guardians is primarily to preserve^ not to 
add to the property of the minor, 

.. . The application is .therefore rejected. 

Aj)pliea Hon rejected » 


Attorneys for the applicant Papie Go, 


W-. L. W, 
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, ■ Before Bir Lcmrenee Jenhins, K,0»LB., Chief Justice, and Mr» 

Justice Beaman > 

JOtlSHNABAI KOM JAJSTAEDAISr SITNDUR THAKUE (oEiamAL Plaintiff), 
Appellant, v. AFATsOHAE BUISlDTJEPvAO (oeiginai, Defendant;, 

'V"'hEESPb.Kl>'E'NT/5^ 

Civil Brocedure Code (Act ATF of 18S2), section 401 — Application to file a 
suit in formal pauperis — Other than Ids ncoessarp wearing apparel and the 
snlj eed' Midler cf the stiif '^--Comtructio]i» 

dlic applicant applied for leave to file a suit in forma pauperis alleging that 
Oifter her Unsbaiurs death, her Imsband’s brother possessed himself of her pro- 
perty including the ornaments that she ordinarily was accustomed to wear. 
Bhe sued to recover these orn£imcnts. Tlie Subordinate Judge rejected her 
application on the ground that she must have had these ornaments which s]i(3 
had beoii accustomed to wear, 

JJdd, that the Subordinate Judge had failed to perceive that the point he 
Imd to consider was whether the applicant at the time at which the application 
was made, was possessed of sufficient means to enable her to pay the foes 
prescribed by law for the plaint. 


1906. 
Jalg 17. 
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The werds « other than his neceesiiry weaving apparel and^ the subjeet-matler 
of the snit ” in the explanation to, section 401 of the C.vd Procedure G<^e. 

1882.do not qualify, .that part of the explanation wh.ch i'eq«n-es that 

person should not be possessed of snfficient moans to enable him to pay tin 
fee prescribed by law. hat only the condition that the applicant is not intitlc, . 

to property wor ill Bs. 100. 

This was an 'application filed under .se.cucii, 622 of ^the t-hi! , 

Procedure Code (Act XI \ of 18 84 .). 

The applicant, who was the widotA? of one Janardan Suudur, 
applied to file a suit in formd pauperis against the defendant, 
^^rho was brother of her deceased husband. She alleged that 
after husband’s death, taking advantage ’of her absence from 
her house, the defendant removed all ornaments and valuables 
belonging to her from the house. She prayed to recover tluse 
ornaments, which were her stndkan. The applicant iurthi.-r 
staled that the value of her wearing apparel which was the 
only property in her possession was Es. 10 , and that she- had 
no means to pay the required Court-fee stamp on her claim. 

The Subordinate Judge held that the applicant should not be. 
sMowed to sue itiyorind pauperis as she was not a paupei. Ihe 
grounds of his judgment were as follows : — 

‘‘ Tins mucli I eiin at present say Avithsome degree of certainty that tlie 
applicant’s story that there is nothing left with her and th ;t she liae no means 
to pay the stamp duty is nottnie. It is not probable that she had no oir.amcHis 
of daily use op her person whan slie went to her motiioi-’s ho;-..s,e ;it Yoola in th'> 
month of Kartik and after her return here. They must have been all along 
on her person when she left her husband’s house after his ck:rli wheihor umler 
compulsion or voluntarily. They must have bjcn with her. The va'iis (.if thj'C; 
oruatnonts is more than! the amount roqnifeJ fur the p tym-mt of (heCourt- 

. fses.” ; k; : .. yl f vk 

The applicant thereupon applied to the High Court. 

iV. F. Gokkde, for the applicant -The Icariicii yuburdinatis 
Judge holds that some ornaments of daily use mad be with the 
applicant. That is deciding a point which will be the subject 
of regular investigalion after the application to sac as a pauper 
‘ has been registered as a suit. .■ It was not competent to the lower 
Qowrt under section iOl of the Civil Procedure Chide to decide at 
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tins stage wlicfcher the applicant or' the 'opponeiit was in posses- 
sion of the'' applicants omaiiients. These- very ornaments are 
the subject-matter of the suit and cannot be ta'ken into considera- 
tion in' the determination of the question relating to the appli- 
caitt's pauperism. Otherwise the parties 'as well as the Courts 
would be placed in a very false position by an adjudication on a 
iiiain point at issue between the parties in the disposal of a mere 
application for leave to sue as a pauper. There is really speak- 
ing no distinction between the first and the second part of the 
explanation appended to section 4D1, The wording is no doubt 
differeni But in both the classes of suits contemplated by the 
explanation the subject-matter of the suit must be excluded 
from the calcolatioiij as such property is presumably out of the 
petitioner's reach and cannot be made use of by him for purposes 
of his litigation : BmaThmafJi^ Nara?/mi ^.Madhamm TuhvmiaihS^'^ 
On principle there is no reason why the Legislature should have 
laid down diierent conditions as to pauperism in the two classes 
of suits. If the subject of the suit is excluded from tlie scope 
of the inquiry into pauperism, all difficulties disappear and one 
imifor/n principle can be consistently applied to all cases. The 
■English Practice is in accord with this - contention. Vide the 
Ammud Fractdeeil^QG^ voh L Exile 22 at p. 171. Besides, the 
lower Court has acted upon mere assumptions and surmises and 
l)as failed to ascertain the exact value of the property alleged 
to bo in the possession of the applicant and to determine whether 
the applicant was possessed of sufficient' means to enable her to 
pay the Court-fee prescribed by law : Mnliamnnd Tlnmin v. 
AjudMa Ptasmlfi^ 

B. N. BlifijeJcar, for the opponent The concluding portion of 
the explanation other than his necessary wearing apparel and 
the siibj(}et-matter of the suit do not govern its first part. The 
punctuation makes this perfectly clear. Besides if an appli- 
cant actually came into Court with some of the property in suit, 
the Court cannot exclude it from" its consideration. He is 
evidently posmsed of it and it must be taken into account in 
deciding the question of pauperism. The conditions of pauperism 
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in the two classes of suits referred to in the explanation are 
different^ and in the first case Courts are not precluded from 
considering the fact that the applicant is possessed of the whole 
or part of the subject-matter in suit. The lower Court has found 
as a fact on evidence that some ornaments are in the possession 
of the applicant^ and that she is in a position to pay the requisite 
Oourt-feej and therefore this Court has no jurisdiction to inter- 
fere under section 622, Civil Procedure Code. 

N. V. GoJihale, in reply : — Punctuation is no part of a statute 
(Maxwell page 589) and cannot be allowed to stand in the way 
of reasonable construction of its terms. If a petitioner actually 
came into Court with the property in suit, on principle the .same 
difficulty arises in dealing with the second class of suits as with 
the first class, in excluding it from consideration in the one 
case and taking it into account in the other. When a wrong 
course of inquiry is applied that is a material irregularity and a 
ground for interference under section 622, Bao Balwani 
V.. BamJcuhoriB^ Similarly when Courts fail to determine an 
essential question of fact, it is competent to this Court to inter- 
fere in revision on the ground of material irregularity. Mnknmmd 
V. JjudHu® ; Lalchma v. Gtilabc?iandfi'> 

Jenkins, 0, J. : — This is an application to us under section 622 
of the Civil Procedure Code on the ground that the appHouit 
has been improperly denied the right she claims to sue as a 
pauper under Chapter XXVI of the Code of Civil Procedure. 

The case made by her is that after the death of her huslatid 
his brother posse.$sed himself of her properfy iucluding the 
ornamenis that she ordinarily was accusiomed to wear, uinl that 
he still retains them and refuses to return them to her. 

She applied for leave to sue as a pauper to recover, among 
other things, these particular ornaments, alleging that .'iho was 
not possessed of sufficient: means to enable her to pay the fees 
prescribed by law for the plaint. 

The Subordinate Judge has rejected her application on the 
ground that she must have had, at the times meutioneil in 



. Ms judgoient^ tliese ornaments^ which she had been accustomed 
to wear* 

Before us it is urged that the Subordinate Judge was not 
eiifeifcled to take those ornaments into consideration ; for that 
evM. if they had been in her possession they should have been 
treated as excluded by the concluding words of the .Explanation 
to section 401 of the Civil Procedure Code^ other than his 
necessary wearing apparel and the subject-matter of the suit/^ 

In our opinion^ however^ those words do not apply here. We 
do not think that they qualify that part of the explanation 
which requires that the person should not be possessed of suffi- 
cient means to enable him to pay the fee prescribed by law, 
but only the condition that the applicant is not entitled to 
':property worth Rs* 100* 

In OUF opinion the Subordinate Judge -has failed to perceive 
that the point he had to consider was whether the applicant at 
the time at which the application was made, was possessed of suffi- 
cient means to enable her to pay the fees prescribed by law for 
the plaint^ and thus his investigation is vitiated by an irregula- 
rity in, the exercise of his jurisdiction, entitling us to interfere 
■under , section 622. 

.Where it is sought to make out that wffiat the plaintiff claims ■ 
in the suit as being in the possession of the defendant, is realty 
in the plaintitFs possession, the clearest evidence should be 

Vaddueed*,''' ,;,■■ 

If it be found that a part of the subject-matter of the suit is 
in the applicant^s possession, then it should be distinctly deter- 
mined how far the possession of that part can be regarded as 
possession of sufficient means to enable the applicant to pay 
the fees prescribed by law for the, plaint* " ,■' ," , 

The result then is that we make the rule absolute and send 
back the case in order that it may be determined by the Judge 
ill the, light of these remarks. 

Costs will be reserved to be^, dealt with on the final detemiina- 
tioii of the pauper application. 

llule made (ibBohde^ 



fmmmAM^ law/Eeport a . 

APPELLATE CWIlu 


Before Sli* Tjdwrence JenMnSi Chief JmtieeyCincl Mr* JiisUce Meaton, 

’ PAE'DUEANG. BALAJI and others (oeioistai. Defendants 1> 2,, 
AND 9), Appellants, NAGU bin DADIT (obiginal Plaintiff), 

EESrONDENT/j^' 

Breach oj eordraGt-^Proenring IreaQh-^Knoieledffe of the eontraei-^Smi IW 
^ damages^ 

In a suit; to recover daimges for procuring a breacii of contruer, t'be pliiintift' 
must establish not merely that the defeiidaut procured the other dofondaiits to 
commit a breach of eou tract but that he did so knowing that there was that 
contract. 

Second appeal from the decisioE of Vamaii M. Bodas^ First 
Class Subordinate Judge of Satara with iippellate Pow^ers^ re\'ors- 
ing the decree of DtW. Bhat^ Subordinate Judge of Tasgauia. 

; •The plaintiff sued, to recover damages, . namely, Es. ^300,. for 
breach of contra ct^ alleging that for the purpose of irrigating 
and raising garden crops on certain land lie v/as eii titled to tlic 
use of the water of a well in land adjoining and that owing to 
the obstruction caused' by defendants 2 — 10 at Uic instigation 
of defendant 1 to the. use 'of the water his cro|).s failed and he 
suffered damages. He further alleged that lie had Ijrijughfc a 
suit in the Mamlatdaffs Court for the removal of the defciidants^ 
obstruction, but ho did not get relief raid iience hiYrnght the 
present suit. 

■HefeiKlant 1 denied having instigated the otlier deiendaiits to 
obstruct the plaintiff. 

'Defendants 2, 3,, 4 and 9 denied the pkiutillbs exclusive right 
to the water of the well. They contended tln.it they w*ere 
entitled to use llie water^ that they never eaiised okstriietiou to 
'the plaintiff and that he had not suffered ai\y 

Defendant 5 admitted the plaintiff^ right to cuijuy ttic watt-.r 
of the well in thenmnner stated in the plaint but lie along with 
defendants C, 7^ 8 and 10 answered that they did m:)i abstruet 

iv, '-'I ' ' ' *;Secohct Appeal 2?0* 23 of 1903* 
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the plaintiff* and were not' liable to .the claim and: that it was 
■€lefeiidant''2: who'obstracted the-plaintiff. 

" The'Biibordiiiatc Judge rejected the claim holding that the 
plaintiff was not entitled to take water in the manner stated in 
Ihe plaint, that defendants 2 — 10 did not prohibit plaintiff from 
taking 'Water of the well in question at the instigation of defend- 
ant 1 and that though the plaintiff^s crops suffered damage owing 
to the insufficiency of water^ defendants were not responsible for 
it. Ill his judgment tlie Subordinate Judge made the following 
observations.: — 

There have been iaeonsistencies in the statements of defendants’ witnesses, but 
they are so slight that I am not Inclined to disbelieve thenn The evidence' of 
defendants’ witnesses appears to m© to be more creditable than that of plaintiff s 
Witiioss.es. Taking the whole of the evidence and the probabilities of tlie case , 
into coiisicleratioii, I liiid that the plaintiff . was not entitled to enjoy the -well 
water hj the two western machads (water-wheels) to tho exclusion of the other 
tenants ; that defendants .Nos. 2— 10 did not prohibit plaintiff from enjoying 
the well voiter according to Ins turn ; that they were not set up by defendant 1 
to piYddbii plaintiT from enjoying the well water according to his turn ; that 
defenduits \vero perfectly justified in telling plaintiff not to enjoy the well 
water by the two western maelmh each dayr,* that on account of failure of 
rains there was little water in the year in question ; that plaintiff suffered loss 
in so much as his crops did not get suffieiont water ; that it cannot be a-seertained 
how iinieh damage ho suffered *, and that defendant No. 1 is not liable to 
plaintiff’s claim, as he did not instigate others to prohibit plaintiff from enjoying 
the well water according to his turm 

Ou appeal by the plaintiff the Judge found that the plaintiff'^s 
crops suffered damage by the wrongful act' of defendants 2—10, 
that defendant 1 was liable to the'-elaim^-.and that the plaintiff, 
was entitled to recover damages. ■■■■ He,- -therefore, reversed the 
decree and allowed the claim to the extent :'o£ /Es.".'".700. 
respect to the liability of defendant 1 the Judge observed:— 

As for defendant 1, I find on the evidence that he, too, is liable. The lower 
Court itself says tliat the relations between Mm and the plaintiff were strained, 
Wliem examined as a ■witness In the suit in Mainlatddr's Court, he like defend-* 
mts denied plaintiff's right to draw water from the well except during 
q} pmkan*' from all the machads » 'Witnes.s 66, whom I believe, swears 
that within In’s o o n lienriug he (defendant 1) asked the other defendants to 
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, . 1 • r4¥ nT,rl to force M-en if Iiecessary. Tliove scons liitle dmtbk 

tiriTtUo4“lus instigation and encouragement, the otiier defcu.hmts would 
probably not have dared to upset the aiU'augemont that was lu f-nvc eoti- 

tinuously for more than 9 years. 

Defendants 1,2;8 and 9 preferred a secon ^ ^ / 

G.K.DandeMr, for the appellants (defendants 1, 2 S aivl 
Q1 -iThe evidence adduced hy the plaintiff shows that there 

was an ao-reemenb between plaintiff who held the land under a 

lease from the Jamkhindi State and defendants .-It), who were 
also tenants of that State, to take the water of the well by two 
daily instead of taking it by all the nam% 

twelve for certain hours during a week as stipulated um ei t n 
ori^rinal lease. He farther led evidence to prove that aeieiiM- 
ants 2-10 committed breach of the agreement at the instigation 
of defendant 1. The Judge in appeal finds tliat without the 
insticration of defendant 1, who is the agent of the Jamkhuidi 
State the other defendants would not have probably dared to 

upsetthe agreement which was in force coiitinuousiy for lun^ 

years. The finding of the Judge is that detendants 10 
committed the breach at the instigation of defendant 1. 
submit that that finding is not suffieient to saddle doiendaiit 
with liability. He will he liable only if he instigated the brencli 
knowing that there was the agreement between tlie plauitifi and 
defendants 2— 10. The plaintiff never alleged nor wa.s there 
any evidence in the case to prove knowdedge of the agreement on 
the part of defendant 1. The exact point doe.s not .sei.mi to h ivc 
arisen in any Indian case. But there arc Engli.di cases which 
as.sume knowledge of the agreement or contract tw one of the 
essential conditions for imputing liability on account of proeming 
a breach : Alien y.:Flood<-^\ Quinn v. Leatkem '^, LmUy v. 

These, cases show that the defendant brought about the breach 
with the knowledge of the agreement. 

S-: •::s[jENKps,^^ referred' to: lores : v. • ;;;■ 

B.N. Bhajehar, for the respondent (plaintiff) (He was called 
upon to point out whether there wa.s any evidence mi the record 




(3) (1853) 2 K. & B. 2IC at p. 324, 

(4) (17911 Peak* N. P. a as (77'. . 



BOMBAY SERIES. 


601 


VOL, XXX.] 


to sbow that defendant 1 had knowledge of the agreement.) 
There is no evidence to show knowledge of the contract on the 
part of defendant 1, but the Judge in appeal has relied upon 
certain circumstances from which knowledge on the part of 
defendant 1 can be inferred. Those circumstances are that the 
relations between him and the plaintiff were strained. In the 
Mamlatdar’s Court he denied the plaintiff’s right to draw water 
as claimed in the plaint. One witness, who is believed by the 
Judge, says that he hoard defendant 1 telling the other defendants 
to obstruct the plaintiff and to use force if necessary. 

We further submit that knowledge on the part of defendant 1 
is not necessary to saddle him with liability for the breach : 
JFhartoii X. Moona Lall^^^ 

I) cmdehar, in reply The circumstances relied on followed 
the breach and did not precede it. They cannot prove know- 
ledge of the contract on the part of defendant 1 . 

(Cross-objections filed by the respondent were heard and 
disallowed.) . . . 

jENiaNS, C. J. ; — The plaintiff has brought this suit against 
ten defendants and as the case was ultimately formulated in the 
lower appellate Court, the complaint against defendants Nos. 2 
to 10 was breach of contract and against No. 1 instigation to 
the breach of that contract. 

The lower appellate Court granted the plaintiff relief against 
all the defendants. ^ ^ ^ 

From that decree defendants Nos, 1, 2, 8 and 9 have appealed. 

In our opinion the appeal of 2, 8 and 9 fails. 

The appeal, however, of No. 1 raises an interesting point. 

The fact, that defendant No. 1 may have induced the rest of 
the defendants to adopt a course of conduct which amounted to 
a breach of a contract by the other defendants with the plaintiff, 
would not alone give the plaintiff a right of action. To entitle 
the plaintiff to succeed against the defendant No. 1, he must 
establish not merely that defendant No. 1 procured the other 
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defendants io commit a breach of contract, but that he did so 
knowing that there was that contract. 

That appears to us to be the clear result of the decision of the 
House of Lords in v. and also of the earlier 

decision in Fom V. 

Though the lower appellate Court here has held that defend- 
ant No, 1 did procure the breach by defendants 2 to 10 of their 
contract with the plaintiff, it is not found that he did so know- 
ingly in the sense we have indicated. 

Wo have hesitated for some time as to whether we would send 
down an issue on this point, because we thought it possible 
that the evidence made it clear that there must have been 
knowledge on the part of the defendant No. 1, but the learaetl 
pleader for the plaintiff is unable to draw our attention to any 
definite statement to that effect. 

We therefore think the matter must be farther investigated 
and accordingly we send down the following issue 

Whether it was with knowledge of the contract between the 
plaintiff and defendants Nos. 2 to 10, that the defendiint No. 1 
procured a breach of that contract by defendants Nos. 2 to 10 ? 

We think that thi.s point probably was not present to the 
minds of those concerned with the case in the lower Courts ; 
therefore, further evidence may be adduced. 

The finding should be returned within three months. 

We will deal with the costs of the whole appeal when it 
comes on again. We have heard the cross-objections and wc 
think they must fail. 

luM mii iomn. 

„ G. B. 15. 


(H [ifloij A. a 495. 


(2) a791) Peake X. F. C. 5S 1,77}- 
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Before Sir ZawremC' Jenkins, K.O.LB^, QMef J%$Uee, mid 
Mr* Justice Eeaton* 

DAIiVES HAJI MAHAMAB SIDIK anp akotheb (obiginai* Piainiifes), 
AppEBiiANTs/ V . JAIXUBIN VALAD HAJI BADEUDIH and others 
(original Betendants), Eesrondents.* 

Ciml Procedure Code {Act XIV of 1882), section 839 — Suit relating to puhlic 
charUp — Smtjiledhy onlp one plaintiff with the consent of the Advocate General 
‘---Amendment of plaint hp siibseguent addition of seco^id plaintiff---€onsent 
of the Advocate General to the amendment Suit defective in a material 
particular* 

A suit rolating to a public cliaritj was instituted by one plaintiff only with 
the consent of the Advocate General under section 539 of the Civil Procedure 
Code (Act XIV of 1SS2). The defendant having* objected to the institution of 
the suit by one plaintiff, the plaint was amended by the addition of the second 
plaintiff and tine Advocate General consented to the amendment. 

Meld dismissing the suit in appeal that the suit was defective in a material 
particular. Th<‘ suit was bad at its institution and its amendment by adding 
second plaintiff did not better it. 

First appeal from the decision of R* S. TipniS; District Judge 
of Thdna, in original J:5uit No. 2 of 1902. 

The plaintiff sued to obtain certain reliefs with respect to the 
propertj^ in dispute which was wakf^ The Advocate General had 
given his consent to the suit under section 539 of the Civil 
Procedure Code (Acfc.XIVof 

The defendants answered inter alia that the plaintiff alone 
had no right to bring the suit under section 539 of the Code. 

An issue having been raised as to whether there was any 
objection to plaintiff alone bringing this .suit/^ ■ argomenis ' were-' 
heard on the point along with other points' of law involved in 
the case/ ^ 

III the course of the arguments the defendants contended that 
the suit being instituted by one plaintiff only, it did not comply 
wdfch the condition laid down in section 539 of the Civil Pro- 
, cedure Code and was consequently not maintainable. 

The plaintiff' admitted the existence of the defect and applied 
for time to amend the plaint by Joining ■ some other interested 
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person as co-plaintiff. Th-o time having been granted, the 
plaintiff and his son Gulam Mustaffa presented an application 
with the previous consent of the Advocate General endorsed on 
it for amendment of plaint and the suit as proposed in the appli- 
cation. The consent was in the following terms ‘M give my 
consent to the amendment of the plaint of this suit as pro- 
posed.^’ 

The defendants objected to the joinder of Gulam Mustafla as 
p1».int.ifiF 2, but the Court overruled the objection and the suit 
proceeded at the instance of the two plaintiffs. On the merits 
of the case the Judge partially allowed the claim. 

The plaintiffs appealed and the defendants filed cross-objections 
under section 561 of the Civil Procedure Code. One of the 
cross-objections was that the Judge was wrong in granting the 
plaintiffs’ application for the amendment of the plaint. 

JD. M. Qiipte appeared for the appellants (plaintiffs) and argued 
the appeal on the merits. 

F. B. BradTtm appeared for the respondents (defendants) : — 
Before entering on the merits of the case we submit that the 
Judge was wrong in granting the application for the amendment 
of the plaint. The Judge relied on sections 27 and 32 of the 
Civil Procedure Code. Section 27 is not applicable because in 
the present case there was no mistake as to the plaintiff, nor was 
there any doubt as to whether the suit was in the name of the 
real plaintiffi With respect to section 32 the Judge says that 
though ilie added plaintiff is the son of the original plaiutitf, ho 
is, in his own right, interested in the %oahf, so his pivsence was 
necessary to adjudicate completely and effectually the matter in 
dispute. The conclusion of the Judge seems to bo that even 
without the amendment the Court had juvisdictiou to adjudicate 
the suit, but as such adjudication would not be complete and 
effectual the other party was joined. Our contention h that 
without the amendment the Court could not have procoeded with 
the suit at all, 

[Jenkins, C. J.:— But the second paragraph of section 83 ’ 
empowers the Court to join any plaintiff who ought to liavis 
been originally joined-J . . ; , ' , ■ ■ ' ' - , 
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Tile J adge lias not relied on that paragraph « ' ^ , . 

[Jenkins^ C, J. t — We can support the]order of the .'Judge' by 
relying on that paragraph.] 

# Our next Goiiteiition is that the ameniment changed the ehar- 
aeter of the original suit. Such an amendment could not be 
allowed under section 53 of the Code. 

Further, the consent of the Advocate General to the amend- 
ment was not such a consent as is contemplated by section 539 
of the Code. That section makes the consent of the Advocate 
General a condition precedent to the institution of the suit : 
Gopai Dei w Kanno 

Though we took the objection under section 639 of the Code at 
tlie outset, the amendment was allowed at a later stage of the suit. 

[jEHKiNS^t 0. J. S'-'-We will hear Mr. Gupte on this part of the 
argument.]..:, ■ 

Gupie : — There was^ no doubts the initial defect in the suit^ 
but on defendants objection the defect was suiSBciently cured by 
the addition of another plaintiff with the consent of the Advocate 
General. The consent of the Advocate General would refer back 
to the institution of the suit : Damayyangar v« Krishnayyangar^^K 
The defect submit, was not a material defect affecting the 
case on the merits. Under section 82 of the Civil Procedure 
Code^ the Court is empowered to join any person as plaintiff or 
defendant whoso presence it considers "to be necessary for proper 
adjudication. 

Jexkins^ 0. J. : — This appeal arises out of a suit relating to a 
public charity and purporting to be brought under section 539 of 
the Code of Civil Procedure. 

The circumstances under which such a suit cai\be instituted are 
indicated in the section : it may be instituted by the Advocate 
General acting ex-ofmo or by two or more persons having an 
interest in the trust and having obtained the consent in writing* 

. of the Advocate General. ' 

"'‘/This suit was not .instituted by, the Advocate General, so it 
must bn soon whether it can be said, that 'two or more persons 
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. L f trust and having obtained the consent ill 

:saTrid::i‘tz. — 

meant by the institution o£ the suit is set forth iiv 

detail in Chapter V of the Code. _ 

It is conceded that the institution of the suit i^thm the me^i- 
f Phenter V was not by two persons, but by one onij , 
to fMl th!t th, Advocate General conaen^te^to to .nst.tat.on 

ot to suit by one person ““ 

tot led to on n.nendment o£ to plaint by to add.t.on o£ th. 

““ItSS. to leaned ««e appears to 

roeS":^ to Advocate Generai sipd to « 
oertmcate . I give my consent to to amendment of tl.e plaint 

of this suit as proposed.” , ^ AfU-o 

But the section nowhere speaks of the consent of the A _ 
cate General to an amendment of the plaint, and m our opinion, 
it would be unduly forcing the words of the Code to 
bv virtue of this consent given by the Advocate General it cnn 
bLaidof this suit that it was instituted by two person. hauM 
an interest in the trust and having obtained the consent in 

writing of the Advocate General. 

The words of the section are explicit and the Courts camot 
alter the scheme of the Legislature by giving to the words of the 
section the effect for which the appellant contends m tins case. 

The defendants have throughout adhered to their point that 
the suit was bad at its institution and that its auiemhnenfc did 
not better it; and we can find nothing in the conduct of the 
defendants that deprives them of the right of insisting now before 
US in appeal that the provisions of section 539 have not been 

■ ■ In our opinion the suit is one which is defective ui a material 

^ narticular and is one which we must dismiss with costs throughout. 

? ' ■ Stiff diswmci. ' 
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Before Sir Lawrence Jenkins, K.C.LE., Chief JtcsUee, and 
Mr, Jnstice Beaman. 

T’AEMAPPA bin BASANGAUDA XEGLORE and anothee (oeiginal 
Defendants Nos. 1 and 3), Appelbants, v. SHIDDAPPA bin GIETAPPA 
NEGLOBE and othees (oeiginal Plaintiffs), Respondents.* 

EmduLaw~StridImn~Sticcession—I\ll brothers of the husband are entitl- 
ed to succeed in preference to his half-brothers MitaJcshara. 

A Hindu widow died without issue leaving her suiviving one whole brother 
and three half-brothers of her deceased husband : 

Sold, that under the Mitakshara by which the parties were governed, for 
the purpose of succession to the non-teehnical stridhan of a widow who has 
died without issue, the whole brother of her deceased husband is to be preferred 
to his half-brother. 

Second appeal from the decision of V. V. Phadke, First Class 
Subordinate Judge at Dh^nvar with A. P,, reversing the decree 
passed by V. V. Kalyanpurkar, Subordinate Judge of Haveri. 

This was a suit to recover possession of certain lands. 

The following two geneological trees show the relationship of 
the parties concerned in this suit;— 


Basappa Halli 
jiiarried 


ssMallava. 


sBasawa# 

1 


Kingawa* 


Kilawa. 


* i'Irst wife. 


Giriappa 
aiayricd , 
KiBgawa ; 
after lier death 
married 
second wife* 


Basangowda 

married 



5 Second wife* 

f 


Parmappa 
(Defendant 
JsTo. 1). 


Gangappa 
( Defendant 
Ko* 2). 


H„.U 

(Defendant 
Ko. 3}, 


' Shiddappa 
(PMntlH! Ho* 1). 


Basbya 

(FlamtiffKo*2)* 


1906* 

August 15. 


* Second Appeal -Ko. '134' of 1906 
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Basappa Halli originally owned the property in dispute. He 
had two wives named Mallawa .and Basawa and two daugliters 
named Ningawa and Nilawa. These daughters were married 
respectively to Giriappa-.and Basappa^ wliO' were sons Ijy the first 
wife of one Basangowda. Basangowda also had a second wi£t\by 
whom he had three sons, defendants Nos* 1 — 3. After the death 
of Basappa Halli and his daughter Niiigawa, M allawa^ the elder 
widoWj transferred five pieces of land to the name of Giriappa 
and five to the name of Baswanappa. This was in 1881, la 
1888; she sold five more lands tO' 'Giriappa; . Baswanappa and , 
defendant No. L 

After the death of Ningawa/ Giriappa married Shiddawa; by 
whom he had two sons, Shiddappa and Bashya (plaintitis Nos* 1 
and 2). 

Mallawa died in 1891. Baswanappa died in 1893« Nilawa, 
died in 1897, and Girappa died soon after.' 

Disputes then arose between plaintiffs Nos. 1 and 2 on the one 
hand and defendants Nos. 1/2 and 3 on the other; as to the 
estate left by Nilawa. 

The Subordinate Judge decided against the plaintifls^ content 
tions, holding that both the plaintiffs’ father (who was a full brother 
of Nilawa’s husband) and the defendants Nos. 1 to 3^ who were 
his half-brothers, were entitled to the estate left by Nilawa. 

This decree was, on appeal, reversed by the lower appellate ' 
Court, for reasons stated as under 

.^‘'.Giriappa, the father -of piaintifPsj and defendants Non. L—S were Jilivif a!: 
death o£ Nilawa. Giriappa was her hiisbaiur-s full hrotlicr and defendatit:' 
,Nos. were his half -hr others. The lower Gonrt relying on the deidsiori in 

Viilmlfao V. JSamrao . (L, L. E. 24s Born. 817) has held that fnil brotlkors of tlu‘ 
'de.ceased hnsband,of,,a' w.idow a.T 0 not to he preferred to haif-hrotliers. TImt 
was, however, a case' in which nncles 'were to snccced to tlje property of ri 
deceased nephew and the High Cotirt held that iindcs of full blood luivii no riglit 
of preference over those of half blood. The present is hou'cver ii ouset 
of succession to a woman and the law piovides that the Ijelrn of the ImsImiHi 
succeed. Hence the heirs mixst come in according to tlicir ranks in ilie Ikt of 
enumerated heirs. That, was, the principle followed in (litiakii v, SkrimmU 
'SkaMjirao 3£aloji Muje JBkosie {L L. ih 17 Bonn 114). I, therefore, lioM ■ 
that the father of the plaintiffs as thelnll brother of K5hifa*fi kishaid '%xm hur 
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only lieir to tlic exclusion of defendants IToa, I*— 3. His interest lias passed to 
and they alone ImTe become owners of the property.*^ 

Tlie defeiKlaiits appealed to the High Oonrt. 

^ Sekdmd (with G, S, Mmlgaonhar)^ for the appellants (defend*- 
ants) s— “We siibiiiit that the succession to a woman^s siridkan 
passes first to her husband, and failing him to her heirs in the 
faiiuiy of the hushancL These heirs would be plaintiffs' father 
as well as defendants^ who were all brothers of her husband. 
The preference of full brothers: over half-brothers is limited to 
the case where the property belongs to the propositus' and not 
' where the property^ belongs to the widow of the last male holder. 
^00 Vitimirao v® and Gojabai v. Shrimmii Shahajirao 

Maloji Raie and Mmiilal Bewadai v, 'Bai 'Rewd^K 

■ Mdlur (with ii, IL Kelkar), for the respondents (plaintiffs) 

We contend that the heirs to' -a' woman's dridhan are the same 
as the heirs of the. husband in his line. ■ The cases of KrisMai 
Bad Eesserhd v.' Hunsrai Morarji^'^ show 
that whoever is nearest to the husband is also nearest to the wdfe 
in the husband^s family, and even according to the ordinary 
priiieiple of propinc|uity a full brother is certainly nearer than a 
half-brother. 

J Elf KIN'S, 0 . J«:— The principal point that arises on this appeal 
is ..'whetlier for 'the purpose of succession to the non-technical 
dftdimn of a widow who has died without issue the whole 
brother of her deceased husband is to be preferred to his half- 
brother. 

This case comes from Dharw4r and' must he determined by the 
roles of the Mitakshara so far as they apply. 

Now it is not disputed that the deceased was married in an 
approved form, and where that is so the Mitakshara in Oli. II 
s. 11, ph 11, as translated by Mr, Colebrooke, says Of a woman 
dying without issue as before stated, and who had become a wife 
by any of the' four modes of marriage ' denominated Brahma, - 


Pabmafpa. 

1!?, 

Samnippi. 


'■ (O' (1800) '24 Bom. Sl'r : 
L.B. 139.' 

m (1892) 11 Bom. 114* 

' (3) (1892) 17 Boffl. im. 

'' ' 'B ' ' 


’(4) (1903) 30 Bom. 888 j 8 Bom. !•. K* 12. 
{$) (1906) SO Bom. 431 5 8 Bom. U ll» 

■ '446 at •p.';449# 
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Daiv%' Arslia and -: Prajapatya^ tlie ^wli ole property,' as before 
Ae'seribed^j : belongs ia the first place to her liiisbarnL On faiMre 
'':'OE:;bim' it goes to his .nearest' kinsmeD, Sapindas allied bj fnnera'I 
.'oHationsr'’^/ A 

It is pointed out by Mr. Justice Telang iu "Gqfabai'V. Skrimcmi 
Shahajirao Maloji Baje BJiosleP-'^ \hd.i the ixnideriiig of Sajjindas 
.as,. ^Idnsmen- allied by funeral ohlation^ ^ not correct in this 
Presidency^ 

between his brother , 'and Ms halth 
' br other, were the 'nearest kinsmen of the deceased Iiiisbancb 
the answer is clear:-,, the whole brothers admittedly were nearer 
;.'Ab.hiin';thah'''hp^^ 

But Mr. Setalvad argues that the Mayukha treats the point 
ill' a manner which -forbids our taking this view, 

' But we think we should be guided by Mr, Justice Telang on 
this point. He says ^Mt is possible to haniionizc them, if both 
tlie'Mitakshara and Mayukha are imdersfcood to refer to the same 
■ .heirs,, only by different descriptions— the Slitdkshara d(?scribing 
them as SapMaa of the husband, the ilayiiklia as Sapiudm of 
'the wife in the family of the ■ husband/*^ Gojalai w Sknmatd 
Slahajirao Maloji Baje JBkosle^^K 

' 'It'. is. & opinion) clear that the full brother is to 

,b,e preferred /to the half-brother; and wo hold that the* h^wt^r 
' Court came to the correct conclusion, 

... . The only other question is as to whether Xilawa aetcui in such 
a way as .that'. it can be said that she recognized a transfer by 
which Mallawa purported to pass the property to the defendants 
along with the plaintiffs. That is a question of fact ; it hfis been 
determined adversely to the defendants ; we cannot in soeund 
appeal interfere with the conclusion of the lower appeilato Court, 

The result therefore is that we confirm the decree with costa 

Decree cmijirmnik 

"B, E. ' ' 

CD (189S) 17 Bom. 1X4 at>. 117. 


in {1892) IIkU f. IIS* 
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CRIMINAL APPELLATE. 

■ Before Mn ' Justice Aston and Mr. Justice Bmman, 

■ ■ , ExlPEROE . KOTHIA yalad NATAL JA BHIL.* 

Orimiml. Broeedure Code {Act V of ISBSf sections 337^ S38—Aceom§Uce'--^ 
T avion — Grant of conditional pardon-^The pardoned accomplice giving 
■ ' f Hand true siorg of the crime, hut retracting it in cross-examination 
before the Sessions Court — Order of Sessions Court to\Commiiting Magistrate 
to vcifMraiv the pardon — Forfeiture of pardon — Trial of accused for the 
offence-- Commitment — Conviction on his plea of guilty — Irregularity— 
Miegality — Practice and Procedure* 

T,he accused was one of I several persons aceased of murder. He accepted a 
tender of pardon made to liim by tlio Committing i\Iagistrate on tlie conditions 
set otit in section 337 of tlie Criminal Procedure Code. He 'was examined as a 
witness for the Crown before felie Oommittiiig Magistrate, and lie mad© a' Ml 
and true discIosr.ro of the whole of the circumstances within his knowledge 
relating to such offence. He repeated them in his exaniination-in-chief before 
the Sessions Judge, but resiled from his statements in cross-examinations At 
the conclusion of the trial, in which the accomplices were convicted of murder, 
the Sessions Judge sent the pardoned accomplice in custody to the Committing 
j^rogistrate with an order directing that he should be committed for trial for 
tho same murder. The L'agistrate accordingly withdrew the pardon and 
committed tho accused to the Sessions Court to take his trial for the murder 
aforesaid. The Sessions Judge convicted the accused of murder on what was 
described as his plea of guilty and was sentenced to transportation for life. On 
appeal;, „ 

ITeld, by Aston, J., that the Sessions Judge had no authoritj" under the 
Code of Criminal Procedure to order the accused to be committed for trial for 
the murder in respect of which a pardon had been tendered ; and, further, that 
the accused’s triiil was coiiducied with material irregularity which seriously 
prejudiced the accused and occasioned a failure of justice. 

Ildih by Beaman, J., that the Sessions Judge, who presided 'at the first trial, 
had no power to make the order purporting to have been rinder section 339 of 
tho Criminal Procedure Oocle, directing tho commitment of the accused on the 
ground that he liad forfeited liis pardon ; and that the procedure adopted was 
both wrcnig and illegal 

Per Aston, /.—It is open to a pai‘doiied accomplice, if placed on trial as an 
ftocomplico who has fo'tfeiied the pardon already accepted by him, to plead in 
bar of trial that ho did comply with the condition on which the tender of pardon 
was made, and such plea in bar of trial would haYc to be gone into and decided 


^ Criminal Appeal Ho. 268 of 1906. 



"612 
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"before tbe accused is called on to enter bis plea in defence to tlie eiiargcs of 
baYing conmitted tb© offence in respect of wbioli tlie. pardon Yras tendered,. 

Section 839 of the Criminal Procedure Code does not enact that a person 
■who has accepted a tender of pardon, renders himself liable to, be tried for the 
offence in respect of which pardon %Yas tendered, if he g’iTes ialse OTidenee.; 
what the section says is that he renders himself so liable (or forfeits the parcloTi). 
if by giYicg false evidence he has nob complied with tho condition on waica toe 
tender was made. 

Per Beamc(>nf J”. At the termination of the trial in w'liich ilis pardon was 
given, the accomplice must be discharged by the Court, Then if so advised, tne 
Crown may re«arrest and proceed against him for the offence in respect ot which 
he was given a ^conditional pardon. When put upon his trial for that offence, 
he may plead to a competent Court his pardon, in bar. And that is a plea that 
the Court would be bound to hear and decide upon before going further ami 
putting him on his defence. In deciding it the Court w’-ould have to rcise tlia 
issues whether he had or had not complied with the conditions of the pardon, 
whether he had or had not made a full and true disclosure of the ‘whole facts. 
And where after having admittedly done that he had at a Lrter stage I'eeantedj 
that recantation amounted to giving false evidence within the meaniJig of 
. section 839 of the Criminal Procedure Code, and worked a forfeiture of the 
pardon. 

Appeal from conviction and sentence recorded by R. S* Tipnis, 
Sessions Judge of Kliandesh. 

The facts of the case wei’e briefly as follows : 

One Amiruddin was formerly Karbhaii to the Chieftain of 
Gangtha (Ohikli) Estate, hut had left his service ainl w'as 
at Bhaver near Talvada. He was murdered on the .iiiglit of t!i,o 
4tli December 1904 and for a long time the PoIi''''o \V‘'r: v;;t!ir«i;t 
a satisfactory clue. At last Kothia (the present nceii.si:u,l) was 
induced by the promise of pardon to confess that lie in trnnpaiiy 
with one Godia Vanji and five others had murdered, tJso deceasejj* 

Kothia was accordingly offered under section 337 of ilie C'otle 
of Criminal Procedure (Act V of 1898) full pardem by tho 
Committing Magistrate^ on condition of his giving a fiiil, and 
true account of the circumstances within his kriowdcuge relating 
to the oifence. ’ ' , 


The pardoned man (Kothia) then gave what- appcfaix-cl io iiave' 

■ been a true account before the Magistrate and before tho Se.^sioiiH ^ ' 
Judfi^e, , but when.cross*re:^ammed in the SeRsirnis (‘Inurt he ■ 
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that tlie accoiiirt lie bad given was false and be bad been told by 
the Police to give it. 

The Sessions Judge at' the end -of th® ' trial, which resulted in 
the conviction oi; all the aecnsecl^ passed an order under section 339 
of t]}.o Code of Griininal ' Procedure (Act V of 189S) ordering 
Eotbia to be tried for the murder,' and- sent" him to the Coiii- 
mittiiig Magistrate. 

The Oomiiiitting Magistrate revoked, the pardon tendered to 
the accused and held proceedings for his commitment. 

The accused admitted before the Committing Magistrate that 
he first gave a true statement and then declared it was fake; but 
stated that he was told to do so by the pleader for the defence, 

Tlie ?iJagi*strate- then charged the accused Kotliia with com- 
mitting an ofi'eiice iiader section 302 of the Indian Penal Code 
(Act^XJiV'of. lS60).aiicl committed him for trial to the Sessions 
Court. 

'. ■..'Ill' the Sessions GoiirfcTlie aocus-ed .'pleaded guilty .of the.. ofience 
of murder. The learned - Sessions - Judge . convicted ■ the . accused . 
on iiis . ow.n. plea o-f guilty and se.ntenced Iiiiii to suffer' traos- 
.poitatioii' for . life. His reasons 'for accepting 'the plea of guilty 
were as follows ''' '■ 

The.cancaliatiori o-£ tlie .paivbii CPaeeg’i’anttxlVco the .accused wm within the 
autliofity of (ho Coiir^ It cannot now ho questioned, nor can the',,, 

accused escripo from the consequences of his crimohy pleading th«at ho forfeited ■- 
that pardon in consoqnoiice of bad advice. In any case it is not an extenuation 
'hf ihe''oSemcerv:.''r',:.'- :t,,b y-.'- - 

Perhaps Ms trial for giving false evklenco might'..haTe\.siifficed t ends-'' 
of instice, more csp.asialiy as I find that the record discloses that the pi'osent 
ficcvLsed took a snliordiiiata part In the nnirdar, and it waas throiigli utter 
fcolislinOsSS more than anjtMng else that he forfeited his pardon/’ 

The aceiiaeil appealed to'the High, Courfcagairist this, conviction , 

If. Kftrfjkfiri (amiem eurm) for the, accused :™The procedure 
adopted by the Sessions JudgeAyas' illegal, LHe had nopowmr to 
send the accused in custody to the Committing Magistrate or to 
detain him in custody after the’ termination of 'the trial. Sec-* 
tioii,337j clauses, Oriiiamal procedure' 'Code, provides that the 
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■ accused: who Las been tendered a pardon slioiiid be dc4aiiied iu 
-...custody until, the' termination , of .the triai Section .476 of. the 
Code does not apply^^ because powers under that. section' are. only 
to be exercised in cases of those ofiences .eiiumerated' in section 
196 of the Code* 

There is no provision in the Code which ' indicates "wliat Coitrt 
is 'competent to forfeit the pardon, under section 339. Generally 
the sanction of the High Court should first have been ob'fcained 
under section 339, clause (3), to show that the appro'ver has given 
false evidence and that the pardon should therefore stand forfeited. 
There are no doubt decided cases showing that the Court grant- 
ing the pardon can revoke it, but the words used in section S39 
are by giving false evidence/^'' and not, ^Gjy giving evidence 
which in the opinion of the Court tendering the pardon is false. 

Now a pardon can only be forfeited if the app>rover has not 
complied with the conditions on which the tender of pardon was 
. ■ made. Mere giving false evidence is not e.noiigl 2 . Here the 
,. accused has no doubt admitted givi.iig false evid.e.ii.ce his c.ross* 
examination, but this is. not enough for the purposes of sections 
. :,3S7,and SS9. Take .the case of an approver deliberately nialciiig 
a .statement implicating , himself as, well as the other accused 
persons ; and it is subsequently, found that he gave false evidence 
in order to vsereen himself or ..some other person or persons, 
against the accused, then that case is covered bj^ sections 337 
and 339. Reading sections 339 and 337 together wc see tiu-it if 
the approver by wilfully concealing anything essciifckl or by 
giving false evidence does not make a full and true disclosure of 
the whole of the circumstances within .his knowle Ige relative 
to the offence, &e,, he forfeits his pardon and is iiable for being 
tried for the principal offence. la this case the di;;c!osfire in ide 
by the accused before the Committing Magistrates ami in !ii,s 
examination-in*cMef is relied upon in the principal case aini is 
there held to be full and true, and all that tlio accused is charged 
with doing is that he withdrew his statement in his cro^s- . 
examination before the .Court of Sessions. Now apart from tlso 
fact of his being guilty of giving false' evidence, if tlio discliMure 
is believed to be full and true .then I submit the aceuscc! does 
not forfeit pardon# He' 'may be liable to be tried for givitjg 
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false ovideiice^;, ' but he cannot, on .that account be said tov.liave 
' .forfeited liis pardon and rendered himself liable to be tried for 
the principal offence. 

Tke Q$m0ment Pliader for the Crown The withdrawal .of 
tile pardon .should be made under section S39, Criminal Procedure 
Codej by the, .Court that granted it : Queen-Empress v. ManieP^^ 
and Qimii^Empress v* Bamasami^^K After the termination, of the 
trial ill wliicli the^ present .accused was an approver, the accused. 

■ was sent to the Committing Magistrate %vho had tendered the' 
pardon. The pardon was , withdrawn by the proper authority, 
the 'Magistrate who tendered it, and hence ^there was no, bar 
to the trial of the present appellant. 

The appellant lias no doubt made a full and true, disclosure, 
but at the same time he has given evidence in his cross-esamiiia- 
tioii which ',J;iev '.a.dmitted. to be false and hence he forfeits the 
pardon under, section 889 of the Criminal Procedure Code. 

Astok,,' :-*-»T he appellant, a Bhil named Kothia valad. 
Navaiya, was one of the persons accused of murder in the case 
of King-Emperor \\ GocUa and 5 others. He accepted a tender 
of pardon made to him by the Committing Magistrate on the 
coiiditioBS set out in section S37 of the Criminal Procedure Code 
.(Act Y of 1898), .and was e.xamined as a witness for the Crown 
at the trial of .hi.5 a'ccompliees in- the Sess.ions Court of Khan,- 
deshy.for an offence of murder. 

At the trial he, according to the case presented by the learned 
Government Pleader for the Crown in the appeal now before .us, 
made a full and true disclosure of the whole of the circum- 
stances within liis knowledge relative to such offence, and to 
every other person concerned, whether as principal or abettor, in 
the commission thereof and so far had fully complied with tho 
eoiiclition on which pardon was tendered and accepted. 

The Sessions Judge nevertheless, at the conclusion]of the trial 
of the abovementioiied case in which the accomplices were 
convicted, sent the pardoned accomplice Kothia (present appellant) 
ill custody to the Committing Magistrate with an order directing 
that lie should be committed for trial for the same murder* 

' ' 'iV (^807) M Cal' 491 ' ,(2) (X900i^2iMa4 321. ^ ^ 
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This order, which purports to have been made under sec- 
tion 339 of the Code of Criminal Procedure^ was made beeaiiso 
this pardoned accomplice after fulfilling the statutory coinTitious 
on which the tender of pardon was made and accepted, had o;i . 
a later date, and in cross-examination, resiled from his statcmont 
made in examination-in-chief having, as this Bhil approver . 
alleged, been meanwhile suborned by a Nandurbar Pleader. 

The result of this order is that after the further step ^vas 
taken of getting the pardon “ withdrawn ’’ by the Maghtvate 
who had tendered it, this approver was committed to the Ses- 
sions Court to take his trial for the murder aforesaid and was 
cionvicted of murder on what is described as his plea of guilty 
been sentenced to transportation for life. 

conviction and sentence he appeals to this Court 
and his main ground of appeal is that faith has not been kept 
with him, because although it is true that he did under c\'i! 
influence give false evidence when cross-examined, he had in 
fact already fulfilled the conditions on which In had accepteil 
the tender of pardon. 

Under section 837, Criminal Procedure Code, a conxliticuaiiy 
pardoned accomplice if not on hail shall be detained in custody 
until the termination of the trial, and in the present appeal the 
authority of the Sessions Judge to order at the close of the trial 
such approver to be discharged from custotly, has not been 
questioned. It is, I think, open to ai’gmnoivt wlietlier if a 
Sessions Judge is of opinion that the panloa has heemae for- 
feited, he has not also .authority to order a coadidoualiy ]a)d'.>!ic.i 
accomplice to bo remanded in custody until the proper auiluivity 
has had reasonable time to decide whether further 
are to be taken against him from the stage wiiere his j4'osi:eu- 
tiou was interrupted by the tender of pardon. But the leiunci 
Government Pleader has not attempted to justify the Sessions 
Judge Mr. Gidumal’s order directing the pro.secuttoii of the 
present appellant, an order .purporting to be made under sec- ' 
tion 889 but for which that section gives no autiurity, , , - ■ 

It has however been' coiitended that as tlm jMirdnu rvas 
/‘‘^withdrawp;” bj' the proper authority, mwnoly, tim Msgislratc „ ' 
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who tendered it, there was no bar to the trial of the present 
appellant, and the cases Queen-Empress v. Munich Ohanira 
Sarkar^^^ and Queen-Empress v, Ramasami^^^ were cited in 
sujjport of this contention. 

But there is no provision in any of the sections of the 
Code for cancelling, or revoking, or withdrawing a pardon, 
Section 839 of the earlier Code Act X of 1882 as amended by 
Act V of 1898 no longer contains the word ivithdraton. It con- 
templates a pardon being forfeited under that section, but 
neither in this section nor in any other part of the Code is it 
enacted that the forfeiture of a pardon depends upon the opinion 
of the Judge or Magistrate trying a case in which the condi- 
tionally pardoned accomplice has agreed to make a full and 
true disclosure. 

It is therefore open to a pardoned accomplice, if placed on 
trial as an accomplice who has forfeited the pardon ah-eady 
accepted by him, to plead in bar of trial that he did comply 
with the condition on which the tender of pardon was made, 
and such plea in bar of trial would have to be gone into and 
decided before the accused is called on to enter his plea in de- 
fence to the charge of having committed the oflence in respect 
of which the pardon was tendered. 

The Sessions Judge (Mr. Tipnis), who convicted the appellant, 
was therefore doubly wrong in ruling (1) that “ the cancellation 
of the pardon once granted to the accused was within the 
authority of the Sessions Court and (2) that '' it cannot now 
be que.stioned 

The record shows that the position of the appellant ‘ was not 
explained to him as to this, before he was called upon to make 
his plea in defence and was convicted of the murder in respect 
of w'hich a pardon had been tendered conditionally. 

The first paragraph of section 389, Criminal Procedure Code, 
runs as follows " Where a pardon has been tendered under 
section 337 or section 888, and any person who has accepted 
such tender, has, either by wilfully concealing anything essential 
or by giving false evidence, not complied with the condition on 
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which the tender was madej he may be tried for the offence in 
respect of which the pardon was so tendered, or for any other 
offence of which he appears to have been guilty in connection 
with the same raatter." 

■■■■■■ 

It will be seen that this section does not enact, that a person 
who has accepted a tender^of pardon renders himself liable to he 
tried for the offence in respect of which pardon was tendered, if 
he gives false evidence. What the section says is that he 
renders himself so liable (or forfeits the pardon) if by giving 
false evidence he has not complied with the condition on which 
the tender was made. 

That condition is the condition set out in section 337 and the 
learned Government Pleader has very fairly conceded that this 
condition had been complied with before the appellant gave the 
evidence which he admitted was false. 

The appellant is a Bhil and the Sessions Judge before record- 
ing his plea as a plea of guilty should in a case like the present 
one have been careful to ascertain whether he meant to admit 
that he had not complied with the condition on which the tender 
of pardon was made. 

It was not disputed at the hearing that the appellant did 
comply fully with the statutory condition before he gave false 
evidence and it appears to me that the appellant in his plea at 
trial did not intend to admit anything to the contrary. 

It appears for the reasons already stated that the Sessions 
Judge had no authority under the Code to order the present 
appellant to be committed for trial for the murder in respect 
of which a pardon had been tendered, and further this appel- 
lant’s trial was conducted with material irregularity which 
seriously prejudiced the accused and has occasioned a failure 
of justice. 

It is not necessary to decide in this appeal whether the pardon 
was in the above circumstances forfeited, it is sufficient to say 
that the question whether the pardon was in fact forfeited should ' 
have been inquired into and decided at the trial of appellant 
before i^e was called upon to plead to the charge of murderi 
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We set aside the conviction and sentence and direct that 
appellant be discharged. 

Our acknowledgments are due to Mr. Karbhari who argued 
^he case as amicus eurim for the appellant. 

There is no indication in the record whether investigation has 
been made into the charge made by the appellant against a 
Nandurbar pleader of suborning evidence. 

BeamaNj J. We are much indebted to Mi*. Karbhari who 
argued this appeal as amicus eurice. The questions arising upon 
sections 337, 339, Criminal Procedure Code, as to the proper 
mode of procedure when an accomplice to whom pardon has been 
tendered has in the opinion of the authorities forfeited the 
pardon, are, in the present state of the law, of some complexity 
and importance. The reported decisions, to which reference is 
commonly made in cases of the kind, do not tend to throw much 
light on the subject. Doubtless what is discussed and has been 
the occasion of some differences of opinion in most of them, is 
due to the wording of the law as it stood before it was amended 
by the present Act, Thus the proposition for which there is 
plenty of authority in the case law that the proper person to 
withdraw a pardon is the person who tendered it — a proposition 
which is, I think, answerable for a good deal of confusion of 
thought, might have once been appropriate for controversy, but 
hardly is so now. Apart from the fact that the existing law 
makes no mention of withdrawing or cancelling a pardon at all, 
the proposition is in itself disputable. For to take a simple case, 
can it be seriously contended that where a Magistrate of the first 
class has tendered a pardon, and where the accomplice has given 
evidence in the Sessions Court which the presiding Judge be- 
lieves to be full and true, it is open, notwithstanding that belief, 
to the Magistrate who did not hear the evidence given to form 
his own opinion and thereupon to withdraw the pardon and put 
the accomplice on his trial for the principal offence ? One 
difference Wween the Madras and the Bombay High Courts 
pivots upon a point with which I am not now directly concerned. 
And a great deal of judicial interpretation has been stripped of 
authority and rendered obsolete by; the change of language in 
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the Statute. We have not now to consider what the law' was 
but what it is. And the law contains no provision whatever for 
any one withdrawing, revoking or cancelling a pardon. It does 
not go beyond defining the manner in which a pardon once 
tendered and accepted may be forfeited. Sections 337-338 lay 
down the conditions upon which and the officers by whom a 
pardon may be tendered. Then if the accomplice accepts the 
conditions and the pardon is given, the law goes on to say that 
his evidence shall be taken and that he shall be kept in custody 
until the termination of the case. If the case ends in the 
Sessions Court, the Sessions Judge will be bound to detain him 
till it is finished ; no longer ; and so if the case ends in the High 
Court, that Court will have to detain him till it is finished, But 
no authority is given to any one to detain him an hour longer. 
It is not for the Judges of the Sessions or the High Court to 
exercise a discretion in the matter, and to say that they will 
detain him in order that further proceedings may be taken 
against him, much less, of course, to direct that such proceedings 
be instituted. Last, the law states how the pardon may be 
forfeited. Comparing these provisions, we shall see that a 
pardon is offered upon two main conditions, first that the 
accomplice shall make full, second a true disclosure of all he 
knows about the crime. Aud the pardon is forfeited by hi.s 
failure to comply with these two conditions in two corresponding 
ways, first by concealing some material fact, that is to say, by 
not making a fuli, or by giving false evidence, that is, by not 
making a ti'uo disclosure. And I think that the w'ords “ false 
evidence ” must be read subject to the limitations of their 
context, as defining one of the modes of non-compliance with the 
conditions of the pardon, and not in their fullest literal sense. 
It is plain that the latter could not have been meant. For no 
one would maintain that a man who had been pardoned for 
making a full and true disclosure of a murder, and had clone so, 
and a month afterwards had given false evidence in an assault 
case, had thereby forfeited his pardon and rendered himself 
liable to he tried for the murder. Looking at the section in that 
way it appears to me opfen to very real doubt whether the 
appellant had forfeited hi^ pardon. Most assuredly it was a 




VGL. XXX.] 


BOMBAT SERIES. 


621 


question to be enquired into in a proper way and not to have 
been disposed of as it was in the Sessions Court which tried and 
sentenced him. This being the law, what is to be done where 
a person to whom pardon has been given, has in the opinion of 
the Crown forfeited it? Brushing aside all the confusion 
arising from the decisions of Courts on this and allied subjects, 
and keeping a single eye upon what the law says, the answer 
seems to be plain. At the termination of the trial in which the 
pardon was given, the accomplice must be discharged by the 
Court. Then if so advised, the Crown may re-arrest and proceed 
against him for the offence in I’espect of which he was given a 
conditional pardon. When put upon his trial for that offence, 
he may plead to a competent Court his pardon, in bar. And 
that is a plea that the Court would be bound to hear and decide 
upon before going further and putting him on his defence. In 
deciding it the Court would have to raise the issues whether ho 
had or had not complied with the conditions of the pardon ; 
whether be had or had not made a full and a true disclosure of 
the whole facts. And where, as in the present case, after having 
admittedly done that, ho had at a later stage i-ecanted, whether 
that recantation amounted to giving false evidence within the 
meaning of section 3S9 and worked a forfeiture of the pardon ? 
Such questions, it seems to me plain, would have to he enquired 
into and answered at the trial and in the presence of the 
prisoner ; they arc not to be settled by an ex ^aHe opinion of 
this or that officer, in the form of a sanction or a direction to 
the police or to any other subordinate Court to proceed as thougli 
no pardon had been given and accepted. Had this procedure 
been followed it may very well be doubted whether the 
appellant would ever have been put on his trial for the murder 
at all j or whether if he had, the Sessions Court would have 
held that his pardon had been forfeited. But the procedure 
that was adopted has shut him out of all possibility of these 
advantages. The Sessions Judge who presided over the first 
trial, made an order pui’porting to have been under section 839 
directing the commitment of the appellant on the ground that 
he had forfeited his pardon. Now it is perfectly plain that the 
Judge had no power to make any such order. In form it is an 
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order imder section 476 j but that section limits the Judge’s 
power to offences of a special kind, among which it is hardly 
necessai-y to say murder is not included. By making such an 
order professedly under section 389 the Sessions Judge prejudged 
the question whether the appellant had really forfeited his 
pardon. And this could after all be only, as far as he was 
concerned, a matter of opinion. He believed that the accomplice 
had given false evidence within the meaning of section 339 ; but 
the Court which had to try him for the murder might have 
thought otherwise. If the Sessions Judge had formed that 
opinion not upon a mere contradiction, but, as is often the case, 
on the general nature of the testimony given, it is clear that 
when the pardon was pleaded in bar, he would have been liable 
to be called as a witness to state the grounds of his opinion and 
if necessary to be cross-examined upon them. But the Court 
which tried the prisoner when he was re-arrested and sent up on 
the strength of this order, held that it was concluded by the 
order from going into any question of the kind. This shows 
how seriously the appellant was prejudiced by the procedure 
(a procedure which in my opinion was wrong and illegal) 
that was adopted. The appellant did admittedly make a full 
and true disclosure of the whole facts, and it was only at a 
later stage that he was suborned, as he says, in a weak moment 
to recant. Considering that his evidence was used and relied 
upon, and seems to have been the main ground upon which the 
prisoners in the first trial were con^•icted, it may well be doubted 
whether the Crown would have regarded the late ami super- 
fluous retractation of that evidence, as constituting a forfeiture 
of the pardon, but for the unauthorized command of the Judge. 
As to that however we do not feel called upon to expreSvS any 
opinion now, nor upon the further question w’hethcr ahouhl the 
Crown be advised to proceed further against the appellant a 
competent Coui*t would hold upon all the facts that the pardon 
had been forfeited. It is sufficient to say that we think that 
the prisoner has been so seriously prejudiced by the procedure 
followed, that we ought to set aside the conviction and senbeacc, 
leaving it to the Crown, if so advised, to institute a prosecution 
In proper form against the accused appellant. : ; 
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Before Sir Lawrence Jemhhis^ KM*I*M*i OkieJ Justices mid 
% Mr, Justice Bmmmu 

^ SAKHARAM BHASKAR (oei^inal Dependant 2), Appellant, a?. 

PADMAKAR MAHADEO (original Plaintipp), Respondent.^' 

Civil Procedure Code (Act XIV of 1882)y section 80 — Appeal — Respondent — 

Se>mloe of mUce^-^Failure to carry out the requirements of the Code (Act 

XIV of 1882), 

A bailiff, who was deputed to serve notice of an appeal on the 
respondent, affixed a copy of the notice on the outer door of the respondent’s 
house under section 80 of the Civil Procedure Code (Act XIV of 1832), and 
reported as follows : — The respondent was not found ; his adult undivided 
son having refused to receive copy of the notice, it was affixed to the front 
door of his house.” 

Jleid that the service of the notice was not proper. The report was merely 
a statement that the respondent could not be found and the serving officer 
was not shown to have carried out the requirements of the Civil Procedure 
Code (Act XIT of 1882). 

Rajmdro Xatk Sanyal v, Jan Meah(^ and Bakina v. Gauri Sahaii^^ 
referred to." ' 

Appeal against an order of remand passed by H. S. Phadnis^ 
Assistant Judge of RatnAgiri, reversing the decree of M. I. Kadri^ 
Subordinate Judge of Ghiplun, and sending back'^the case for 
trial on.' the merits. 

This action was instituted by the plaintiff to recover from the 
defendants forty^seven rupees as his share in the value of 
certain trees cut by tliem. 

The defendants contended that the suit was bad for misjoinder 
of parties and that the plaintiff^s remedy lay in a suit for 
partition. 

The Subordinate Judge dismissed the suit holding that it was 
multifarious and also being one for the recovery of damages was 
not maintainable# 

On appeal by the plaintiff the Judge found that the plaintiff 
was entitled to partial relief as against defendant 2. there- 

^ ^ Appeal No* 13 of 1908 from’or4er. - 

m (IB9S) u CftL 101, m iim) n ail m. 
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V:fore^ '.reversed' the decree Qn]j with respect to .that defeiidaat anci 
... ■remaaded tlie^'suit ' for, trial on the. merits after franiing ceftaiii 
issuesr 

'Defendant 2 appealed against 'the said, order .of remand.* ., 

E. C. Co^^aji appeared for the appellant. 

The appeal was admitted and notice of the appeal was ordered 
to be issued to the respondent (plaintiff). The bailiff of the 
Subordinate Judge’s Court, who was deputed to serve the notice 
of the appeal on the respondent, affixed it on the outer door of 
the respondent^s house and made a report, No, 1302, dated the 
31st May 1906, as follows : — 

The respondent was not found ; his adult undivided son having refused 
to receive the copy of the notice, it was affixed to the front door of his 
house* 

A question having arisen whether tlio said service was proper 
the Court gave the following ruling. 

Jenkins, C. J, “The report of .the bailiff verified by his 
affidavit does not satisfy us that the serving officer was entitled 
to affix a copy of the summons on the outer door of the house in 
which tlie respondent ordinarily resided,, as provided l>y section 
80 of the Civil Procedure Code* 

There is merely a statement that the respondent could not be 
found. But it does not appear that any effort was made to find 
him, or that even enquiry was made of his son,, who was found, 
as to whore the respondent w^as. 

' ,Tlie serving officer is not shown to liave earrieci out th6Teqii.j.'r'e*«:^ 
ments.'of the Civil. Procedure Code and must therefore semi 
..down, the, 'notice for proper service# la 'this cojiucfctioa we 
reier to BajrMlr^ Sanyal w Jmi and SaMna \\ Gmiri 

V v;.'''. Order 
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Before Sir Lawrence JenMm, E,GJ-E,^ OJiief Justice^ and 
^ Mt» Justice Beaman^ 

EAMAPPA BiH DAEEPPA anb anotheB; Applicaxts, 2 ?. 

BHAIiMA Bm EAMAj OppoNEiirT.=5^ 

Ciml Fromlure Code: (Jot XIV of 183^} ^ sections 551, 023 — Decree passed ly 
first Gowfi allowing plaintifi's claim---- Appeal by defendant — Summary 
dismissal of appeal— ‘Applimtion by defendant to' the first Coitrt for revieiv-^” 
Jurisdktion * ' , 

Plaiutiil' having obtained a decree in the first Court, the defendant 
appealed but Ms appeal was summarily dismissed under section 551 of the 
Civil Proceduro Code (Act XI¥ of 1882). Subsequently the defendant- 
applied to the first Court for review of judgment raider section 623 of the 
Code on the groiuid of discovery of new and important evidence. 

IIeii» that as the defendant had preferred an appeal and it was dismissed 
under section 551 of the Code, his application to the drst Court for review 
of judgment could 3iot bo entertained. 

It is open to the person aggrieved, after an appeal has been preferred, to 
-apply for a -'.review, provided his appeal is withdrawn. As, by ■ the 
caneellatioii of tlicj order for admission of an appeal it- is to be- taken ' tliat. 
no appeal was admitted, so by withdrawal of .the appeal it must be treated- 
as though no appeal was preferred. But w'hoii an appeal is actually dis- 
mis. •(?{!, it was in lacfc preferred and cannot be regarded as not having been 
pniviTt’d. 

AitlI'CATION' under the extraordinary jurisdiction (section 322 
of the Civil Proeediire Code, Act XIV of 18S.2) against an order 
of 1:.L V, CIiiDraiilgimch Second Class Subordinate Judge of 
Oliikocli in the Bclgmim District^ rejecting an application for 
review of Jiicigrnenk 

The plaintitr brought a suit for partition and for' the. -recovery- " 
of Ills one-third share in the family property from defendants 1 
anti .3 ^vlio, ho alleged, were his father and brother respectively. 

The defendants disputed the plaintiff^s legitimacy and con- 
tended tliafc as the plainti'ff* was bom some time after defendant I 
began to live separate from plaintiiFs mother ' owing to her* 
miseoihluch he was not entitled to demand a share. 
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The first Court fotind in favour of the plaintiff^s legitiiiiac}^ 

' '' u of 'the Indian Evidence Aet,,(I ol ,18/2}v and 

allowed the claim. The defendants appealed, hut their appeal 
was summarily dismissed under section 551 o! the Civil Procedure 
Code (Act XIV of 1832). The defendants, thereupon, presented 
an application to the first Court for review of its judgment under 
section 623 of the Code on the ground of the discovery of new 
and important evidence, but that Court rejected the application 
for reasons stated below : — 

This is an application for a review of judgment. From the copies of 
tlie jadgments produced in this case it is evident there was an axuX‘al wliich 
was dismissed under section 551, Civil Procedure Code. Mr. Karagupikar 
quotes 21 Bom. 648 and argues that dismissal of an appeal under st‘ction 551 
leaves the decree of the original Court untouched and that a review can be 
granted. But that case does not apply to this. In it there -was the question 
of bringing the decree in conformity with the judgment under section JsfOd, 
Civil Procedure Code, while in this the applicant wants to get a review on 
the ground of discovery of new evidence and for such a matier tlio ruling in 
21 Bom. 518 does not apply. 

The wording of section 633, clause (oc), Civil Procedure Code, is clear, 2s o 
review can be sought if an appeal lias been preferred. Tlie wording docs not 
admit of a construction on the result of the appeal. If nn appeal has been 
preferred no review is allowed. 

I therefore reject this application with costs under section 51-, danse (e)» 
and section 623, clause (a), Civil Procedure Code. 

The defendants preferred an application under the extra- 
ordinary jurisdiction (section 622 of the Civil Procedure Code, 
Act XIV of 1882) urging that the lower Court failed to exercise 
a jurisdiction vested^in it by law by refusing to admit the review 
applied for, that it acted with material irregularity in rejecting 
the application for review under sections 5)1, clause (r) and 62li 
(a) of the Code, that it should have held that the clistoiss'il of 
m appeal under section 551 of the Code was a refusal to eiitortaiu 
it as in the case of an appeal dismissed as tiiriy-l'jarred anti the 
decree of the lower Court remains as such untoiielieJ and tliat it 
ought to have held that the mere fact of mi appeal liuvirig been 
preferred did not deprive it ''of the Jurisdietion to review its' 
^ judgment and it is only the pendency of an appeal that operates 
as a bar* A rule nisi having been issued requiring tlu^ up|)oneuti ' 
(plaintiff) to show cause why the order of the lower Court refusing 
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S» S. Pafkar appeared for the applicants (defendants) in support 
"Of the rule The €j_uestion is whether in case an appeal against 
• a decree is summarily dismissed under section 551 of the Civil 
Procedure Codej^ an application for review of judgment should 
made to the appellate. Court or to the Court which passed the 
original decree. We presented an application for review to the 
Court which jaassed the original decree, but that Court rejected 
our application under sections 628 (^^) and 5i< (<?) of the Civil 
Procedure Code. The effect of the dismissal of an appeal under 
section 551 is stated in Bapu w VajirOK There it is laid down 
that the' dismissal of an appeal is the refusal to entertain it as in 
the case of an appeal dismissed as time-barrecL This decision 
''was arrived at on two grounds, namely, (1) that the language of 
■se'ctioii.Sol \ms changed in 188S to. emphasize' the difference 
between the results of a dismissal under section 551 and eoiifirm- 
atioii 'Under section 577 and (2) that when an appeal is dismissed . 
,oiid„er. section 551, it is the decree appealed against that remains 
to be executed. The term preferred in section 623 seems to 
militate against our contention, but this High, Court allows .an 
application for review to be filed in the lower Court even after 
.an ^ appeal is preferred to the High Court. The current .of. 
decisions running from N'analAai YallahhAaz v. NatJuihhai 

to ' Pmidu v. supports our contention. The 

authorities show that where there is an appeal there may be 
review of jiidguiciit of the Court against whose decree the appeal 
is preferred and allowed to be withdrawn. In Pmidn v. 
it was laid down that if the Full Bench in Nmiabkai TalhMim 
was justified in holding that the result of a special (second) 
appeal being allowed to be withdrawn was to treat it as never 
being admitted, it is not going further to say that by the same 
process an appeal may be treated as having never been preferred. 
In Pmiii^ w Dev'jP'^ it has been held, relying on the last paragraph 
of section C23 of the Code of 1877 which' is the same as in the 
present Code, that it is the pendency of the appeal and nothing 
else wd;iich comes in the way of the application for review. We 
applied for review on the ground of discovery of new and 

, ■ r, a) (1890) il Bom. SiS at 551. ‘ ' • (1S72) 9 Bom* H. C. S. 89* 
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^ ■ ■ Tf was tlierefore/ proper to apply to the 

important evxdene ^ adduced at the hearing of 

Court which deal dismissing 
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the appeal under „ the fiivst Court 

decree capable o£ execution IS ttie decree 

that of the Court in appeal, therefore the hrst O 

diction to entertain the 0000^11^ (plaintiff) to show 
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cause :--An appeal having been pre^eii^^ 

the first Court, there cannot be any PP 

that Court. the 

the Civil Pro^eto. section 501 ot the 
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To this it is answered that tlio ..■ppte.u 
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decree the: appeal w preferred, provided the appeal to, the higher 
.Coart' is' withdrawn. ■ ^ ^ ^ 

'.NmmMmi v, ■NathahJmi^^'^ was a decision under Act VIII of 1859. 
Jjy "s:ectioii 876 of that Act it was provided that any person,,,,coii- 
sidering' :himself aggrieved by a decree of a 'Court of original 
.jiirisclictioiij from which no appeal shall have been j^referred to a 
superior Court, or by decree of a District Court in appeal from 
which no special appeal shall have been admitted hy the Siidder 
Co'iirtj may,' under the circumstances there indicated, apply for a 
review of judgment by the Court which passed the decree. 

A request was made to admit a review of judgment passed -in 
special appeal ■ on the ground that new evidence had been dis- 
covered since the special appeal had been decidecL 
Tliatniiatter wa'S referred to a Full Bench, and in course of his' 
judgment Sir Michael Westropp after indicating that the proper 
course was to permit the appellant to withdraw his appeal, .and 
thus to treat it as never liaving been admitted, says that ^‘Von 
granting the permission to withdraw the special appeal, the Court 
might direct that the order, by which the special appeal had 
been admitted, should bo cancelled.’^ 

In the same volume of the BomhajiHigh Court Report (?7c%, 
9 Bom. H. C, R.),. at page 238, is the case of Naraj/miw Davu(Ibkai(-\ 
before Sir Charles Sargent and Mr. Justice Melviil; after refer^ 
ring to the decision in Wamhhai v. Natliahlim^ and in particular 
to the passage which we have quoted they say: Jt appears to 
118 that the proper course is that indicated in the words above 
(pioted ; and then they go on to say, If the order for admission 
be annulled, it is as if the order had never been inade/^ 

Then we come to the decision in Pandu v. when Act X 

of 1877 was the Civil Procedure Code then in force. Its language 
resembles that of the present Code, for, hy section 623 of that 
Act, it is provided that any person considering himself aggrieved 
by a decree or order, but from which nO' appeal has been preferred, 
may apply for a review of judgment/^ 

It is to be noticed that the language has been alterech There 
are no longer the wwls ^4Voni w^hieh no, special appeal shall 
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liave been ;bnt' tW the words which no 

appeal shall have' been pre/erml'' There is iinclonbtedly a 
'Consider’able difference between the two ■ phrases : an admission 
of an appeal is ,an .act oi. the Goiirt^ the iireierring oi aii 
appeal is the act of the party. *iet the learned Judg«‘S 
Panch v. held that notwithstanding this change 

of language it was still open , to a person aggrieved, after 
a special appeal had been preferred to the High Court, to apply 
for a review provided that his appeal to the High Court was 
withdrawn. After referring io Nmiahlmi v. 
learned Judges say it is not going further to say that by the 
same process an appeal may be treated as having never been 
preferred.’^ It is obvious, therefore, that the learned Judges 
considered that it was 'important to establish that either in fact 
or in fiction no appeal had' been preferred, and their reasoning is 
that as by the cancellation of the order for admission it was to be 
taken that no appeal had been admitted, so by a withdrawal of 
the appeal it must be treated as though no appeal ha,'d been pre- 
feiTecl. 

But if we accept, as we are. bound to accept, this process .of 
reasoning 'which has now becom'e part of the established practice 
of the Court, can we. say, w.hen the Court has actually clisiiiissecl 
the appeal, that the appeal has not been preferred ? 

We can see no legitimate mode of reasoning by which we can 
come to that result. 

The appeal in fact was preferred, .and in oor 0|)iiiiori nothing 
has happened to justify us in saying that it can now 1)0 reganlei! 
as not having been preferred. 

Therefore, wc are of opinion that there was no error, 
the meaning of section 622, committed by the Judge of the lower 
Court and we must, therefore, discharge this rule with co^bi. 

(I, B, M, 
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■ ' the par don— ‘Forfeiture of pardon — Trial of accused for the o ^ ence—Oommitmenb 
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cediire— Criminal Frocedure Code (Act V of 1898), secs . 337, 338. 
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MVOTIIIT — Oomiraet — Construction — Custom of trade in Bomhay— Vendor and 
. purchci ’ Ser — Frmci ^^^^ and agent ^ Goods ordered nett free godown—JSFo remunera - ■ 


imt feed — Varimice hetween printed and writtm ij€ms.], Heidg also/ tliat 
accordhig to tlie custom of trado in Bombay,, wlien a msrcliant reqiiests or . 
anthorizes a firm to order and to buy and send goods to him from Enropej at a 
fixed price, nett free godown, inoltiding duty, or free Bombay harbour, ■ and no 
rate oi’ reniiineratiou is speeificaily mentioned, the firm is not bound to account 
for the price at which the goods were sold to the firm by the manufacturer. ' And 
it does not make any difference that the firm receives commission or trade 
discount from the manufacturer, either with or without the knowledge of the 
merchant. 
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ATTACHMEISTT — Enxeutiou of iecrBO--Frmde'- s&M pS‘niing aiiachment'^Suit' 
venieefor reeov^rj^ 0 / possession — Civil Frocedure Code (Ad JIV of 1882)» sees» 

276, 305. \ V;^'- 

S'ee Civil Procbdtoe Cobe; : ; 

— <—^Frhrde saie<>^AppIiealion io set cisuh sah-^ Sale under aitaclment , 

^ ■^-^m^UFroGedure Code (Act XIV of 1882), CMpyXII, sec, 3 iOA. . ^ ' 

li E(-JUEST BY WILL — Slridhcm — Satidayik*^Fower of disposed subject lohmhcaid's 
consefd — Gurav service^VritiL ' ; 

. Jee StRIDHAH ' ... ... , 229 

BOMmY MITOTCIPAL ACT III of 1888), sec. 3, cls. (H (.r) 

AKB' (^) 5 .. SEG« 461 — Btliiding h'^edaws Xos* iOy VI — Co5-^i'tW^7oH*] The 
owner o£ a large plot of ground abutting on a highway divided the plot into 10 
Bniall plots and sold them to different purchasers. These plots were mapped out 
us abutting on the sides of two parallel roads which were marked out as proposed 
roads. Each of the purchasers of the 'plots -entered into a covenant with; ihe 
<JWBer to keep open tlrit portion of the proposed road which stood in front of his 
: plot and to prepare so much of the road. . The question arose whether the 
proposed road -was a street within the meaning of the City of BomhaT Miinicipul 
■ Act (Bom. Act III of 1888) : 

ilelcf;, ‘tliat the proposed road would constitute a street within the meaning of 
, .tlio'City of Bombay Municipal Act (Bombay -Act. Ill of 1888). 

MmiciPAL CoMMissiONEB OP Bombay I?. 'Matui'EAbai ... (1906) 30 Bom. 558 

^ 249-— Ptee of ^ , ' 

public resori^TJicatre,] A theatre is a place of public resort and as such falls 
■ vt'iiliiii the purview of seetioa 249 of the City of Bombay Municipal Act (Bom. 

'Act Ill'of 1888).:^ , 

vEMPEROit v/ IhvAiiKADAs . ^ ... (1006) 80 Bouu 392 

— « — — 312 , 08 , 41 , 0 ^, 24,^-scu, I>, - 

(4;)’^Frohihiiiono/saIeqfflsIiecvcepiiri a m(i>rhct --Sale f com a : basket placed ■ . 
on ike Ckowpcifti foresiore—Salc from a vessel — Pnoato market — Onus of 
I’U'oo/'^Ciiy of Bomki^y Umits of— Bombay General ClameB Act {Bom* Act ■ I 
o/MOOOj (Id).] The accused, a fisherwoman, was charged under section 410 
(l) of the Bombay City Municipal Act (Bom. Act III of 1888) with^ selling^ or 
exposing for sale, without a license from the Municipal Commissioner, iish 
iritondetl for human food, on the Chowpatti foreshore, in the City of Bombay. 

The Side was from a ba.sket, which the accused had placed on the sand, at some 
distance from the \vater, between the high and low water mark. The fish sold 
was fresh fish and was brought from one of the boats then in Back Bay. The 
Presidency Magistrate acquitted the accused on the grounds that (1) the Bombay' 

City Bluriieipal Act did not apply as the place of sale was outside the limits^ of tho 
City of Bombay as laid down in the City of Bombay Municipal Act ; (2) section 410 
f>f the Act had no application because the place was a private market established 
from time immamorial ; and (3) the .sale fell within section 410 (2) of tho Act. On-. 6 . , 
apfioah against this order of acquittal, by the Government of Bombay : 

Mdi^ reversing the oialer of acquittal and convicting the accused, tliat the 
accused was not protected by section 410 (2) of the ^Bombay Oity Municipal. ' ^ 

Act (Born. Act III of 1888), since it was impossible in the present ^ case to' say ' ■ 
that t-lxc lish htic! been Sold from a vessel^ when as a matter of fact it had been ' ■ 
»oM from the basket on tlie shore, it having been brought from tho vessel which ' ; , 
wad la the watef ' ' - ■ ■ ■■■ 
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Weld, also, that ilie onus o£ proving* that the place iii question was a '^private 
marlet ’’ iaj upon the accused. , 

further, that the Bombay City Mnnieipal Act {Boin^ of JSS8) 

applied to the spot in question, because it came within the expressmii *“ Gity oi: 
Bombay as defined by the Bombay General Clauses Act {Born. Act I of 1904). 

E^ipeeoe Bdbhoobai ... ■ ... ... (1909; 30 Bonn l*2t 

. ' BOMBAY PEEYEYTIOF OF' GAMBLING ACT (BOM. ACT/l¥_ of^ 18S7), 

.SEC. Gambling in a railway carriage — Through s^yecial tram — FvMic place 
— Railway trade— Fiihlic having m right ofaecess ea'Cept pemengers. 

See Gambling ... ... ... ... 

BOND — Guardians and "Wards Act {YIII of 1890)5 secs* . 31, 39 , 36 and 3/ — Minor 
— Guardian — Administration bond passed to Judge — llefiiscd of ijteyuchjc to 
assign — Appeal*] No appeal lies from an order passed by the District 3 udge 
under section 35 of the Guardians and Wards Act (YIII of 1S9C) declining to 
assign the hond* 

. A bond under section 34 of tbe Guardians and Wards Act (YIII of 1890) is fo 
be given to the Judge of the Court to enure for the benefit of the Judge for the 
time being, with or without: sureties as may be prescribed, engaging duly 
account for what the guardian may .'receive in respect of the propeiiy of tlie ward. 
There is nothing in the section or in the form, as given in the schedule of ibo 
High Court Circular Orders, which suggests that the bond ceases to^ operate eitlier 
on the death of the guardian or of the, ward or on the cesser o.r otherwise of the 
guardianship, so that" a right of suit would still continue iiotwithstaiiciiDg the 
happening of these events. 

The District Judge can in his discretion ■ under such circumstances assign sncli 
a bond to a proper person. 

ly ... (1905) 30 Bom. 164 

BEEACH OF CONTRACT — Procuring breach-— Knoivledge of the cordrmt — SuMfor 
damages.] In a suit to recover damages, for procuring a breach of contmct,*tlie 
plaintiff must establish not merely that' the defendant procured the othci* 
defendants to commit a breach- of contract but that ho did so knowing thiit 
there was that contract. 

PAmvEA^G V* Ragv . ... . (iOOO) 30 Euiiu J9S 

TRmT—Ormrnal Prominre Codv (Act VoflSmf secs. 2t2, 239 — 

Joinder of charges — Joint trial — Same transact ion— ^ Tramacihn^ meaning of 

^ See CsiMJNAL pRocEDunE Code: 4!) 

BUEDEN OF EEOOF — Demstimi Oommiiiee— Powers of appoinimeni ciud <lis- 
miml^ of MoMesars— Powers ewereisahh in the interests of the 'I)ri:a$tkrn 
Pismmai ofMoMesar — Good and suflcknt catm. 

Sec Detasteak Committee 50 ,^ 

,,, Qf pfatim State— Lam im ErUkk 

Tf mice— Confidential relaiion— Gift , ' « 

_ Sec Giet ... ^ 

CANTONMENT I^EOPEETY— ofTesumpihn— Ofer of eoMpeMCiimu 

, ■. —Condition precedent— Woties id one of three ewecttMom—tloiMl *nrcmnfniif A 
^ ■■ , certain plot l{nown’ as No. 1, Que©n*s aai’dens, situate within the limits of tlie 
- Foona Oantonment, was in the jmv|862 granted by tlio Commimdor-ii^piilof o£ 
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, Bombay Army , to one EM ji Nasamiiji Oolabavala iiiickr the terms of a 
OeneraLOrderp dated' tlie. 31st Jaly 1856. The 14th clause of the said General 
/Order was in these terms :-»« . 

, Permission , to occupy such ground in a military cantonment confers no pro- 
prietary right, it continues the property of the State. 

It is resumable at the pleasure of Goveniment, but 

In ail practicable oases on© month's notice of resmiipfcion will be given, and 

The value of the buildings which may have been erected thereon, as estimated 
by committee, will be paid to the owner.’^ 

After the grant the grantee erected a bungalow on the plot and in the year 
1874 sold the bungalow and all his interest in the land to Hari Eavji Ohipluiiarj, 
who died in the year 1896 leaving a will under which he appointed defendants I— 3 
as executors. 

On the 19tli October 1903 the Military authorities gave to defendant 1 a notice 
requiring him to deliver possession of the land to the Cantonment Magistrate on 
the 1st December following. The notice further stated that Government was 
prepared to pay defendant 1 Es« lo,500 as compensation for all the buildings 
standing on the land, or if the defendant disputed the said amount, then such 
amount as m?iy be determined by a Committee of Arbitration, and that on 
defendant's failure to comply with the terms of the notice a suit in ejectment 
•would be filed. The defendants having failed to comply with the notice, the 
Secretary of State for India in Council brought the present suit in the year 1904 
to recover possession of the land, claiming that 'Hhero is a right of resumption 
which is presently exercisable.’* 

Defendants 1 — 8 denied the right and contended that the notice of resumption 
was not proper, and that the plainti:^ had no right to resume, the value of the 
buildings being not estimated by a committee. 

Defendant 4, who \vas a lessee of defendants 1 — *3, expressed his willingness to 
abide by the orders of the Court as to giving up possession. 

‘The Judge having dismissed the suit on the ground that the notice to give up 
possession was not proper and was not given to the proper parties, the plaintiff 
/appealed.,' 

Jleidi reversing the decree, that the General Order stated in terms as clear as 
possible that no proprietary right was conferred by reason of a permission to 
occupy the ground which alone was granted, and that the ground continued the 
property of the State and wm resumable at the pleasure of Government, 

Eehh further, that the notice of resumption was not a condition precedent to 
the right of resumption. -Even assuming that notice was a condition precedent, 
that provision liad been satisSed by giving notice to one of the three executors 
ifiio were joint occupants. The provision as to notice was nothing more than a 
statei’iieiit of what will be done, when practicable, for tbe^ purpose of saving the 
occupant from such inconvenience as an immediate resumption might involve. 

Edi, further, that though the value of the buildings erected had not been 
estimated by a committee, it was not a condition precedent to resumption, 
thong'll, no doubt, the right to that payment would arise on resumption. 
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CASES— ^ 

Lin^a-ngowda v» &angaha% (1896) P. J. p. 521, folloired. 
^..Guabbians AND Waeds Act' ... ... 

♦ Mahofned v. ISzehiel, (1905) 7 Bom. L. R. 772, not followed, 
Se& Bmb JvmcATA «»* .*« «*. 

Moxon V. Bmjne^ (1873) L. JR. 8 Oil. 881 at p. 887, followed. 
See Civil Peocbdure Code 


, 152 
, B 95 
,.V 173 


In the goods of; Harm Xhatav v. Pardhan Manji^ (1866) 2 Bom, 
IL C. R. 276, referred to. 

' iSae CuTCHi Mimoks ... ... 


Ptl%, ex parte, (1882) 21 C h. D. 492, distinguished. 

See Civil Pbocedube Code 

Majendro Waih Sanyal v* Jan Meah, (1893)26 CaL 101, referred to. 
Civil Procedure, Code ■ ... 

V. {U^40) 6 M. & W. 677, followed. 

, See Land Acquisition Act 

Ramdoyal Berowgle v. Ramdeo, (1899) 27 CaL 269, dissented from. 
See Costs 

Ilavignaih v. Govind^ (1901) 28 Bom. 639, followed. 

See Bm Judicata 

Bomer a7id Ilaslam, In re, [1893] 2 Q. B. 286 at p. 290, followed. 

See Costs ,,, ,,, 

Bilina v. (Uuiri Bahai, (1902) 24 AIL 302, referred t.. 

See Civil Procedure Code 

Secrctar-ij of State v. Jagan Prasad, (1881) 6 AIL 118, distiiigiiislied. 
.AS'ee, C antonment Propebty. ... ... , 


197 

.173, 

, 623 , 

'm 

27 

m 

; : 27 ' ^ 

: 62 s;, 

:".275,' 


Slivsharmia, In re the application of, (1887) 12 Bom. 276, followed. 

Sliyama Charan MitierY. Dehendm Nath Mnherjee, (1900) 27 CaL 4S4, followed. 

.. 7 7 .,',;, 

The ease of the Xojahs andMemon Ontchees, (1847)2 Alorley’s Dig. 431, referred 
."See 'Cu,tcin,,,';AJ*Eai’o,NS>'.' ■ 

Toponidhee PMrj Gir Gosain v. Sreepuitg Bakance, (1880) 5 CaL 832 at p. 838, 

See Ebb Judicata v,. ,':1 


Vii^fXtn V. Riinchimlji, (1892) 10 Bom. 731, followed. 

VamjMon v. Nohie, (1861) 30 Beav. 34 at p. 39, 'followed. 

v. Fapiah, (1902) 20 Blad. 792, followed. 

Vmikajm Maik ?. Bmaiingapa, (1887) 12 Bom. 411, explained. 

Fiilmi Jmmrdan v# TUkoJirm Putlajirav, (1882) 6 Bom. 586, followed, 
./s V. See AUaiutbabs’ CqpbTS Act ■ ... 

iliiii® 
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„'G,AHSS OF: ACTION— Fatent. cl l2-~Contraet Act ilX of 18-72), 4l>- 

49, H--Gommissio7& Agent-^PUce of ^agmmt of (hU—JurkdlcAlou, 

See Letters Patent ... * 

GEETIPYING- COUNSEL-ac^»z5er Proceed mg s--P r act I cc. 

Bee Practice 

CESTUI QUE i:?X^ll--Tnistee—ConfidenU relation^Gifi. 

See Gift 

0 II AMBE R PROOEE DINGS-CV^i/i/^% Gounsel-^Pnictke. 

See Praciice 

CHARITY, PUBLIC — Suit filed hijonly one plaintiff ^eith theeansicut cfthr Adeccai-" 
General — Amendment of plaint hg subsequent addition of second pl<untif— 
Consent of the Advocate 'General to the amendment — Suit defcdiioj in a materia/ 
particular — Civil Procedtcre Code (Act XIV of 1882), 539. 

See Civil Procedure Code ... ... ... iKA 

CHARTER ACT (24 and .25 Vict., ^c.: 104), sec. lo-^Tramfcr if suii---‘CiVil eases 
— Power of High Court to remove suit from Court of Political Rrsidvni at A\h n 
• — Letters Patent of High Court, 1865, cL VB— Superinienih-nce of High UoAf.-r — 
Aden Courts^ Act (II of 18641), 

See Transfer of Suit ... ... ... ... ... 249 


Page,, 

. ■ 167 
.. 1971 

.. ,'573 
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CIVIL PROCEDURE CODE (ACT XIV or 1882), sec. U--Omschi 
jtdicata— Fraud — Lefence — Limitation, 

See Res judicata 


ih 






rjto 


—SEC. TdhtkiiilrA 

and lI-^Tdiuhhlri SeUinmut 

a (fiiti if 


Act (Bom. Act VI of 1888), secs, 10, 11, IG 
Officer-^Becision— Appeal-^ Second Appeal— Stihseq neat salt in 
competent jurisd iction — Res judicata. 

Bee Res judicata 

. ' secs . 1 i ' D'2i)—Biiii: agftinst 

several defendants—Bome defendants residing outside the firisdhi/imitlChfui — 
Objection— ParUest opportunitg— Acquiescence in the insiiiatiiwiffF''s>'iid 
Plaintilf filed a suit against three defeiuiants in the Court ai,- Sir.si. bofefalant V 
lived within the jurisdiction of that Court and defendants 2 and Ihvd widaM 
tlie jurisdiction of the CWt at Barsi. Plaintiff liid not applv under v ctlun 'ir 
of the Civil Procedure Code;(Act XIV of 1882) for leave to sue defentltnls' •'» -rd 
on the' other, hand, these .defendants, though the) had taken an of^avtiou ht 
,;„ theirwdtten stateiaent.that had ivo jnnsdietioih du! lud. mmlv iv Xv 

section 20 of the Code, n i, . — » 

The Sirsi Court allowed -the., claim against defendants 2 and 6 who ihd 
■ reside within its jurisdiction. \ ' ' - 

On appeal by defendinfc 3 the Distnet Judge set xsido tlu* d,x>TO on the .nviiii, 
of want of jnvisdjotion and ordered tlwt the phdnt he returne.'l I'or i.w-t‘nta'ii..n 

the proper Court. * t us i 

The plaintiJI Iming apiMakd 

Ueld, reversing tlie order, tliat,defen4Mfts2 an.l 3 not haviii*' 


!2tl 


lii'jf: 


cation under section bO of the Givjl, Procednro Code (Act A'H' of Ihm'V tier 
ranst he deemed to have acqmasaed in the institution of the suit ,u.d t! h i' 

fi cir'' inwitated against u!:’,.. i„ Jll 


(Htiw) IJVI tlnin. 8J 


omtukh 'IMDEX. 


CIVIL PROCEDUllE CODE (ACT XIV . m-;' 1882), hm. 17, cl. ic)-^Ou€ of iho 
■dofriulattis not residing within ilie jurisdiction of the Court — Leave given after 
lnsUitttlo}h of the suit.] "^Vhevc one out of three defendants did not reside ’within 
the jiirisdieiicn of the Court and leave to sue was given after the institution of 
the wiiitj 
m ' ■ ■ 

//oM, to 17 clause (c) of the Civil Procedure Code (Act XIV 

of 18S2)j it was not necessary that the leave of the Court must have been first 
given. The leave, though subsequent, was good, 

XLvr'atan r. Secretary of State ■ ... ■ .o (1900) 30 Bom. 570 

- — — — — SEC. Mortgage —-Two 

. mortgages on ' the same projjrMg executed hj the sanie person— Suit tender the 
second mortgage for sale of the property subject to the first mortgage. 

See MortgaO'E X.. ... „• „ ,.*,150; 

_ — — — - — • — '-—-SEC', SO-- Appeal — Res- 

pendent — Service of notice— -Failure to carry out the requirements of the Code (Act 
XJF of 1882).] A bailiff, who was deputed to serve notice of an appeal on the 
respoTideut, affixed a copy 'of the notice on the outer door of the respondent’.s 
house tinder section 80 of the Civil Procedure Code (Aot-'XIV of 1882), and - 
reported as follows respondent was not found ; liis adult undivided 

son haviJig refused to receive copy of the notice, it was affixed to the front door of 
his house."’ 

Helif that the service of the notice wyis not proper. Tlie report was merely a 
statement that the respondent could not be found and the serving* officer was not 
shown to have carried out the requirements of the Civil Procedure Code (Act XlV 

' ...ofI682)., " , 

liagendro Nath Sanyal v. Jan Meah^ (1898) 26 CaU 101, and Salcina v. Gaiiri 
Sahal (1902) 34 AIL 302, referred to. 

Saicuakam r. Papmakar ... ... (1900) 30 Bom, 623 

—BECS. 111,^146, £61, 506— 

Suit for relief inconsistent with order — Set-off claimed in wriiten statenmit— 
Omission tofra.me issue — Company— Liquidation — Indian Coynpanies Act (FI 

(/1883), sees, 149, 214— 3feanmg of^^ Legally reGoverahlej\] Held, that -it was 

essential to the right deeieion of the suit, that appropriate issues should be framed 
aiid tried with a view to detemiining the validity of Lakshmislianker’s claim to set 
oB; the Ils. 57,930. 

On issues having been framed and sent down for trial, the lower Court found 
that Lakshmisbanker Imd lent the fmoneys referred to in his written statement 
and hold tot he wa^j entitled to set off the same as against the sum of 
to 41,891«2*0 for which the appellate Court had held him liable. The plaintiff 

appealed. 

Held, that section 111 of the Civil Procedure Code applied and that the amount 
tiue to liakshmlshaiikcr must be set off against the plaintiff Company’s demancL 

Inm Hall Moiling Mills Company v. Douglas Forge Company, (1882) 8 Q* B, 

B, 179; and Jh* parte Felly (1882) 21 Ch. D. 492, distinguished. 

Per JlwiclNS, C\ X:— Inmy Opinion the words ''legally recoverable'' in 
section 111 of the Civil Froccdum Code, 1882, have no reference to the ability ' , 
of thd debtor to pay the demand in full ; and a sum is legally recoverable though 
In tho result the creditor must be satisfied with a dividend* 

AilVedaBa!) Advance ShiirNiNcj ahd Wba'^ino- Co* 

■ IiAKSHMiBEANKBE ,t, «*« (1905) 30 BOlff. l73 
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PROCEDURE CODE. (AOT XI.V of 1882), sec. t2d-AHf)ocaie buiejrd 
•^Affidavit of documents bn order of the Froikomtari/ o.gamst Adtocaic Gen ami 
—Foitfer of the Court^Frefog alive of ike €rowB--FracUce--Mtgk Oowrt 
Mule 80®. 

Advocate Geneiiai ••• ^ 


i' - - - — -gvn. t§S— Judgment to he 

pronomiced in open Court cr on some ftiure dag-— Motke to iJw parties or ih<fr 
pleaders or ricognizcd agents — Practice in the MqfmS'd Jdouris jimngtg dis- 
approved off} Section 198 of tlio Civil Procednro Code (Act XI ¥ of lS8i) provides 
tllat “ the Conrfc, after evidence has been duly taken and the parties Imve Ihhui 
duly heard cither in person or by their respective pleaders or r 0 cogni/. 8 d a.ti;oids 
shall pronounce judgment in open Court either at once or on some future day, ol 
which due notice shall be given to the parties or their pleaders,” 


Failure to observe the provisions of section 103 of the Civil Procedure (.a"^de 
(Act XIY of 1882), and” the not uncommon practice in the Mofussil Cowls to 
omit to pronounce judgment in open Court, strongly disapprove<l of* 

Bai Dahi Haeoovahdas-U •»* {1001)S0BmiL 

-SEC, 199 — Suit (ffjidnst a 


Lakshmin i\ Gopal 


(1906) 30 Bom, 

^ — 276 AKi) MB—Fa^ecutim 

Private ajile pending attachmeni — Suit % vc7idee 
A judgment-debtor having executed a gale-deed of hi>i 
execution of a decree and the vendee having isubse- 
house, the lower Court 


of decree — Aitackment’ 
recovery of possessionf] 
house ponding attacliment in 

quectly brought a suit to recover possession of the 
dismissed the suit holding that section 305 of the Civil Procedure Code (Act XIY 
of 1882) furnished an answer to the suit. 

Meld;, reversing the decree, that the sale was a private alienation and it operated 
to convey to the plaintiff the interest of the vendor in the property llio deed 
purported to pass. But to prevent frauds on decree-holders, it is provided hv 
section 276 of the Civil Procedure Code (Act XIY of 1882) that “ when uii atfacli- 
meat has been made by actual seizure or by written order duly intimateclaiKl amtki 
known in the maimer aforesaid, any private alieiiafeioii of the property attached, 
whether by mue, gift, mortgage or otherwise***,,,., .during the coiitiiiiiance of tlia 
^taohment, shall be void m against a!! claims enforceable under the attiiidiiiioid.** 
The sale, if made during the continuance of the attachment, would be void to the 
extent indicated m the section. - ' 

Section 305 of the Civil Procedure Goda (Act XIV of 1882) wau ancfelmi; 
septionand qualifies tlie prohibition oontoed in section 276 ; but on compliftnw 

With the conaitions of that section ; a 'Private alieimtion, iiatwifclisifeinding flwsiioii 
276jt becomes absolute even agalmt all palms: enforceable iincler the atlachircniv 


455 


Magistrate to recover damages^ Judgment written by a Judge after kis imnsjer.^ 
An objection having been raised to the legality of a judgment cn the greund that 
the Judge wrote it after he had been transferred, 

Meld^ that section 199 of the Civil Procedure Code (Act XIT of 1882) 
furnished a complete answer. 

Gibjashakkae V, Gopalji ... ... ... (1055) 30 Bom 

— . — SEC, %Z*^Ikm*ee agmmt 

Surety— Esceeution against Surety -^Practice and Froaednre.j The i srovisions of 
section 253 of the Civil Procedure Code (Act XIY of 1882) do not permit the 
execution of a decree against the surety, who has become liable for the peiformanco 
of the decree passed prior to his entering into the obligation. 

Venkapa Ndilc v. JBasalingapa, (1887) 12 Bom. 411, explained. 
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G]i;KER.At i^t)EX. 


If it, did ^iiot Wwroo. absoluio' under 305^ theui dfc woiiH iiot be oparatU'e ' , 

, , against, .claims enfoiceable under the attachment, but to .that .extent would be ■ 
defoasible* 

bbiiVLimAX-’P.4 Chanbasappa ... (1905).30 Bom. 3B7 

.CJIY.IL PROCEDUB-E COB.E (ACT XIV OF 1882), sec. 310 A, oh. XIX~A.#tceA- ' 

. : ' . :9}i€ni--'Prmate^ sale' — AppUeation to set aside sate — Sale tmder attae/umnt.il 
, Section .310A "of the Civil Procedure Code (Act XIV of 1882) is applicable. tO' a 
purchaser subsequent to attachment and prior to sale under the attachment. 

Where there lias been a subsequent sale following on the attachment, a person 
answering this desermtion is one whose immoveable property has' been sold under 
. Chapter XI X of the Code. 

Mulciianb V , Goyinb... ... ... ... (1906) 30 Bom. 575 

- — — — — EC. 331, CHAP. XIX, D tv. ■ H— “Decree 

fop 2 ^os.sesswn> — -M’xeeitUon of decree ~-Obstriictlon---AppUGatio)i for removxl of 
ohstrnctlon mmihcred mid registered as suit — Adverse possessioji-^Liirdtatlon^^ 

On the Isfc June 1889 defendant’s husband Vishnu sold certain land to Vitiial and 
passed to Mm a rent^noto the period of which expired on the 20tli March 1890. 
fciubsequent to the expiry of the period, Vishnu, and after his death his widow, the 
defendant, continued in possession. Afterwards the plaintiffs, to wlioni the iaiid 
liad been sold, having obtained a decree for possession against the sons of Vishnu, 
Vishnu’s widow, Kashibai, caused obstruction to delivery of possession in execution 
of tlio decree. The plaintiffs, therenj>on, on the 22nd January 1902, applied for 
the removal of the obstruction and the Court, on the 26th July 1902, ordered that 
their application be numbered and registered as a suit between the decreo-holclers 
as plaintiffs and the claimant as defendant under section 331 of the Civil Procedure 
Code (Act XIV of 1882), chap. XIX, div. H. 

Keld-i reversing the decree of the lower appellate Court, that the suit was not 
time-barred. The claimant was not ontitied as against th3 decree-holders to count 
the time up to the 26th of July 1902, when the application was numbered as a suit, 
as the period of his adverse possession ; for it had ended prior to^ the 20th March 
1890, by reason of the proceedings under div. H of chap. XIX of the Code of Civil 
PrcKjeduro, initiated on the 22nd of January 1902. 

KiusniifAJi 'y. Kashibai •»« «•« (1906) 30 Bom. 115 

— "" ■sBc. 372 — Micewer-^Smt 'Am. ^ 

e/ectment hp Ileceiver '^Discharge of Eoceiver before termination of suit — Devolu- 
Utm of* inieresi — Fractke, 

See Receivbb «*#» ■ . ... ' ■ »»» " *.*■ ... 250 


— - — ^__siiG. '4iA--*-'AppHmtion:io fie a 

svdi in forma pauperis — ** Other than his necessary wearing appm'el and the 
snd}Jeet*niatkr of the suit ” — Construction, 

The applicant applied for loavo to fie a suit m forma pauperis alleging that 
after her husband’s death, her husband’s brother possessed himself of her property 
including the ornaments that she ordinarily was accustomed to wear. She sued to 
recover these ornaments. The Subordinate Judge rejected her application on the 
ground that she must have had these ornaments which she had })een accustomed 
to wear* 


was possessed of stitlieient' means to ' enaMe her ' to pay the fees 'prescribed by "law ' 
for the plaint. ' ’ ' ’ 

The words' other tlmu his 'heoo.wi’y, wearing apparel and the siibjcct-maMer 
of the suit in the explanation 'to section 401 of the Civil Procedure Code, I 882 | 
clii not qualify that part of the explanation which requires that the person ahoiiM 
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■ - ' ^ Ps’r 

not ItP Do'^.'sessed of sufficiuiit menus to enable him to pay the iao pRscniic.l hr hiw. 
bnl cm^ th' «ond^ Aat Urn applicant is nut cnt.tlcd to pn,p...r,y -.voah 

Ks. 100. MOnn 0.1 I>- 

IvBISHNABAI «. MaNOHAK •” •” -'D e- ■ 

riL TROCEDURE CODE (ACT XIV OF 1S82 ),_ sec. 539~N«// r-ArZ/M 0> 

Tublic charity— Suit filed by only one plainUU icUhtJu consen, oj the 
heneral— Amendment of plaint by subsepieni addition oj rcrond jd.nnn^y^ 
Consent ofiho Advocate General to the amendment— bi'it defective !,< a, oiattno- 
particular: ■ ■ ■ , ^ , . , ... : . 

A suit relating to a public cluavity was instituted liy <.mc plainijii only with t.|c. 
ciuiseut oi* ilie Advocato General under section 530 of tbe ^ C-iyd 1 roceduro Ud.' 

(Act XIV of 1883), The defendant having objecied to tlie institntioii ‘d t a t 
by one plaintiff, the plaint was amended by tlie addition <>1 the sccuiul p1iiint.i.(l and 
the Advocate General consented to the amendment. 

Held, dismissing the sirit in appeal, that the suit was defective in a niaional 
particular. The suit was had at Its institution and its amendment by adding secoua 
plaintiff’ did not better it, ^ 

Dabves Haji Maiiamad ??. Jainudin ... (IhOi;) 30 ,L>om. hO*> 

.P'.d X'/'d:;. ....vhd':;:; SECS. o 5 ly. 623 — f ■ 

Im Urst Court alloiolng plainUf's claim— Appeal deteudimt—^ummarp 


•“‘Application hy dejendant iJicJiViiG Court 


rmwti'* 


ctmiissal of appeal' 

Jurisdiction, 

Plaintiff having obtained a decree in the first Court, the defenda.rt apiwile.l 5m! 
his appeal was summarily dismissed under section 5ol of the En il Pui. oduia Ct>ih! 

/Act XlYof 1882) Subsequently the defendant applied to the first Lou it fnr 
review of judgment under section 623 of the Code on the ground of discovery' oi 
new and important evidence. 

Held that as the defendant had preferred an appeal and it was dismissed tinder 
section 551 of the Code, his application to the first Court for review of jmignunt 
could not be entertained. 

It is open to the person aggrieved, after an appeal has been preierrefb tc* apply 
for a review, provided his appeal is withdnrwm As by the caneeiUitKm, of the* 
order for admission of an appeal it is to be taken that no appeal Avas adnutled, 
bv withdrawal of the appeal it must bo treated as though no a.p])eui wa-^ prcb/irchl., 

But when an appeal is actually dismissed, it was in fact prtderred and eaniad l)c 
regarded as not having been preferred. 

: IIamappa .Bhaema ••• M* iilMj(l) 

^ ' ' '■ ■ . — — < — •— — 'SEC, 617, €H. 4t) — 

able doubt— Point clearly decided by the ndlays of the Ilujh Court of Pr- ^ideurih] 
■■AT’eference.mndor chapter 46 ofthe Civil Procedure Code (Act .XiV of 1882) »ii 
only be made wdion the Judge of the Court entertains a reasonable doufit. 

AJuda-© cannot ordinarily entertain', , a I'easonable doubt on a point: clearing 
decided tha rulings of the ’High Ccrirt ,of his Presidency unless tlie authority of 

the decision can be questioned'by virtue ofany^thing said or deckW In the Privy 

Hhahah tf. Be Brito . , ... ... (1005) l»0 Bom* 226 

^ m$y in 

execution— IJecree'-^Mmieto— Order -rejedtlny ap^iPatim Jm* /firfisol.l 

An order in eAiceution, being a decree under the Civil .Procedure Code (Act XIT 
of 1882 ), waspaBsed'OBThe20tIi.''Hov©mber 1002 and a supplementary order as to , , , 
costs was mad© on tim 20th December following. ■ On the Sri August 1,903 the ' 
party aggrieved by the ilate. order applied nnder section 623 of the Civil 
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dure Code for a, re ?i 0 w' of judgment. . Notice was issued to tlie opposite party and,' 
tiie application for review was' heard with the result that the J udge after disposing ■ 
of certain technical ohjections proceeded to deal with the case on the merits, and 
having done so, he rejected the application for review with costs on the Idth 
September 1903. Against the said order the applicant having appealed, , 

# . . . , 

Held that the order rejecting the application for review was not appealable. 

The proper procedure would be to appeal from the order of the 20th December 1902 
relating to, costs. 

A petition of review involves three stages of procedure. The first stage com- 
niances ordinarily with an ex parte application under section 623 of the Civil 
Procedure Code. The Court may then either reject the application at once, or 
may grant a rule calling on the other side to show cause why the review should 
not be granted. In the second stage the rule may either bo admitted or rejected 
and the hearing of the rule may involve to some extent an investigation into the 
merits. If the rule is discharged then the case ends. If, on the other hand, the 
rule is made absolute, then the third stage is reached. The case is re-heard on the 
merits and may result in a repetition of the former decree or some variation of it. 
"i^hougli in one aspect the result is the same whether the rule be discharged or on 
tlie re-hearing the original decree be repeated, in law there is a material difference, 
for in the latter case, the whole matter having been re-opened, there is a fresh 
decree. In the former case the parties are relegated to, and still rest, on the old 
decree. 

Vadilal t?. Fulchaxd ' ... ... ... (1905) 30 Bom. 5G 

COMPANIES ACT (VI OP 1882), secs. U9,2U-^Liquidatio^^^^ 

v'riittm statement — Omission io fi'aine issiie — Civil Procedure Code (Act XIV of 
1882 ), 111 , 146 , 501, 666 ^ — JSx parte order— Practice* 

Pbactxce ... ... ... , '' 173' 

CO.MPETENT QOV RT—Gu/ardt TdiuMd^^^^ (Bam. Act VI of mS), secs* 10, 11, 

16 and 17 — IXdahdnrl Settlement Officer — Decision — Appeal — Second Appeal — 
Snosfrpient suit in a Court of competent jurlscHeiion — lies jiiiieaia, 

ItEs judicata ... . ... ... ■ ... , ^ ' ■ ' ’ ,220 

hp parties wit kout knowledge of solicitor — Solicitors 
rhjht to oppose motion — Cosh — SoUcitof^'s lien for costs-^' Summary Jarisdlcfion 

of Court iwer suiUrrs* ^ , * ' 

Costs #•» 27 

CONFIDENTIAL EELAT]:ON----^/v^.s 2 f 6 ^^--Oestui q Persons siand- 

itig ill a conlidential relation towardn others cannot entitle ihomselves to liohl 
hinuillts which those others may have conferred upon them unless they can show 
to l!ti‘ satis faction of the Court that tho person b;v whom the benehts have been 
conferred bad competent and independent advice in conferriiig them. TIjis 
applies !o the ease of the trustee and cestue que trust, 

Vauijkien v. Wohie (1861) 30 Beav. 34 at p. 39 and Lites v. Tem/ [1895] 2 Q. B. 

679 at p. 686, followed. 

Ragiiuxatii tJ. Tabjivahuab ' (1906) 30 Born., 573 

CONSENT Procedure Code (Act XiF of IB82), 

I •ONSTK’UOTION OF STATUTE — Aequmtkn Act (I <?/l894),, 12, IS— 

Xititce A/ CAirc4i)r‘---Mfferenee U Vmirt—Meanmff of word hmmimtelyf 

V, AcqmBifioN Act , ... , ,,, _ 
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OONSTREOf ION OF ■ “WILL— against perj^e^ Sueeesskn Ad 
iXofim^),sec.mi , 

SeeSShLjj «#. ■ '. ■ ■ •»» «•» »*• '. .« ‘; 

' '■ I, — ^^ SugJi dthts and liahliit/ks 

<iSiwId'---Time7io^artofthedescriidion, 

See Will «.* ••• •** »•* *»* ' 

QO'ETRkGT---OonstruG^don—Custo7n of trade in Bomhag --Vendor and 2 >ureliaser-- 
" Frineipal and agent--- Ooods ordered neit free godown—N o remiinenUiim f.vctl-- 
Variance between printed and written terms — Liahilitg to aecounti,] The plaint- 
iffs sned to recover tlie balance duo to tbem for goods delivered bv tbem to tbo 
defendant under certain indents, the first clause of the printed portion of wiiicii 

ran as follows hereby req_uest and authoriijo you to order, and, if possible, 

buy and send the undermentioned goods on account and risk and 
bind to pay for the same at the prices and conditions specified below/' 

Other printed clauses provided that goods wore to be landed by the defendant, 
who was to pay the import duty ; the plaintiffs were not to be liable for damageg 
though they might have advised the defendant of having placed the order, or any 
poition of it ; the liability of the sellers and bnjers, respectively, was to be the same 
as though a separate contract fiad boeu made out and signed in respect of aaeli 
instalment ; insurance was to be effected ill Europe and the plaintiffs were to bo 
free of all responsibility regarding it ; the plaintiffs were not to be bouml by any 
clauses or customs not specifically mentioned in the indent ; and anvtliing wrltloia 
on the indent form by the buyers in any language, otlior than English, cKcept 
their signature, was to be mill and void. 

To this indent form tlie following matter, hiter alia, was added in ivriting : - 
“12 Cases Ea/contg. 18 Pcs, of 25/bO yds. Plain Velvet 1421/ IS at 1^?. OA per 
yard. Nett free godown including duty. 60 days. 0 per cent, Int. after iiiw 
date/’ 

The plaintiffs brought out the goods referred to in the indents and tin? 
defendant took delivery of a poi^tioii of the same, but refused to take delivery of 
the remainder. The defendant contended, by way of defence and count er-claini, 
that the plaintiffs ivere his commission agents for the purpose of inncliasing 
goods in the European markets, and that they were bound to furnish an acawiff 
of the difference, if any, between the cost price of the goods ami the price 
mentioned in the indents. 

The low^er Chert, by an intorlooutory judgment, held ihat the rrlan<»n betwe.-u 
the parties ivas that of principal and agent, and ordered the plaint ilTs tt^ Cund>h 
an account The plaintiffs appealed. On appeal the preiinjinury objedhm was 
taken that the low'cr Uoiirt hud erred in excluding evidence a.s id the lif 

trade in Bomba^y. 

By an order dated the 7th March 1904 the suit was roferrud back iu the loiver 
Court in order that such evidence might be taken. 

On further hearing, after such ovidenco was taken— 

JEc/J, that there was an inconsistency between the printed and i he wrlltm* 
provisions of the indent. The print, how’-everj, could not bo diHcimlnl, butitwam 
, ; . necessary to discover tho real contract of the parties from llie printed as widl jw 
from iho written words,*" ’ . 

" Ommy. Tpde ilBH) 33 Lp J. (Q. B.) 97 at p. Ill, followed, ^ ^ , 

, lleU^ also, that according to the custom' of trade In Bombay, when a iiierclianii 
;.;,Y wqi^ests or/mthomes a ffrm to buy ami send gnmW hi fdin froiy 

, 'y-"" Europe,, at a fixed pfico,;''nett,lrco godown, indiuiiiig cliiiy, or fre-e I'hmilwy 
• Jwbonryaud.rm rate of iopmumtion IsspmficaOy ineiitinmid, lla- liim k ind 
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bound to aeeoiiiit for tlie price at wMch tlie goods were sold to the inn by the 
, inaiuifactiirer* And it does not make any differenoe that iha firm receives com- 
xnission or trade diseonnt from tho manufacturer^ either with or vatliout the 
' knowledge of the merchant. 

^ PauIi Bbieu tJ., Chotalai. . (1S04), 30,.Bom.:,l ; 

CONTRACT — FatM Adat—Jncidenis of tlio custom- — for rew^a^ ■ 
The plaiiitiiffs in Bomba}?* bought and sold in Bombay cottoii and other products ' 

on the orders of the defendant who traded at Shahada in IChandesh. In respect 
cf the transactions sued outlie plaintiffs before due date had entered into cross 
contracts of purchase with the niereliants to whom they had originally sold goods 
on the defendant’s acconiii The transactions were entered into on palcU adat 
temiB. 

The contract of a pahJca adatia in tho circnmstancos of this case is one 
whereby he undertakes or guarantees that delivery should, on due date, be given 
m* taken at the price at which tho order was accepted or differences paid : in 
effect he undertakes or guarantees to iind goods for cash or cash for goods or to 
pay the diiferenee. 

The evidence in the ease establishes the following propositions in connection 

. wdtli ■ 

3 . That the pakka adatia has no authority to pledge the credit of the up- 
country constituent to the Bombay merchant and that no contractual privity 
is estabii.sl'iecl between the up-country constituent and the Bombay merchant. 

2. That the up-comitry constituent has no indefeasible right to the contract 
(if any) made by tlie fakim adatia on receipt of the order, but the pahha adatia 

Aj may enter into cross contracts with the Bombay merchant either on his own 
account or on account of another constituent, and thereby for practical purposes 

, ■ caiiceltlie same. " 

3. The paMca adatia is under no obligation to substitute a fresh contract to 

. nneefc the^ order of his, first constituent,.. 

Ilddf that the defendtmt knew of the custom, which was not unreasonable as 
it slid not involve a coiiiiict ])otw 0 en the pahha inteinist and duty. 

Biiao WANDAS V. Kanvi ... ... ... (1900) 30 Bom, 205 


Bottihap Ad III of 1S05.] Tho law which is containeil in section 30 of the 
Contract Act (IX of 1872) and in Bombay Act III of 1865, is that the Court must 
not only eousider the terms in which tho parties have chosen to embody their 
agreement, but must look to the whole nature of the transaction or institution, 
whatever it- may be, and must probe among all the' surioumling circumstances, 
Including the conduct of the parties, with a view to ascertain what in truth was 
(ho real buteni ion or understanding between the parties to the bargain. The 
act u;d form of the contract is of little moment, for gamblers cannot be allowed 
' to force the jurisdiction of , the Courts' by; the expedient of inserting provisions 
‘which might in certain events bceomo operative to compel the passing of property 
tliough nmther party anticipated such a eontingencj. 

The Court should be astute to discover what' in ’ fact was the common intention 
of bo'fcii parties, a,nd should do all that ' is' possible to see through the ostensible , 

[iud ajjparent transaction into the- 'underlying reality of the bargain. 

Motixad O'OVisDBAAC ^ ,/ ^ y. V-... ' ... (1905) '‘SO Bom. 83 

— '4d— “49, $4 ^ — 'Oowimmkn a^ent — Place of 

2 MftmrdofikM--^€a%m 0 f action — Jwdsdiction ^'IjeUer& Patent^ Mdip 

tlnit :whoto no specific cwtect exists as 'to the placo where the payment of the 
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debt is to be made, it is cleaiv it is the duty of tlie debtor to make tlic payment 
where tbe creditor is. • 

Motiial SusAjkAi.,, ' ' ■ (1904) SO Bom. IfiT . 

COl^Y'EY A1^QE--Writtendocnment----Morigage--Coniempormieom\ordl^ il^recmnii, ^ 
or stuienient of inic-ntioni^^JjyifGfe'iic^ froiu ciTCVAiistwyices iMd'ioM ■Xta'? 

(10/1872), 92. 

iSee Eyidekce Aoi: ••• ■ •** •« ••• ^'^9 

Solicitor's lien for costs— Summary jurisdicMon of over suko)\s^— 

OompromisB hy parties without h7iowUdge oj solicitor' — Sulicdo7‘ s (>y^^.!<uy 

moiion—yegoUahle securUy— Transfer of negotiable security hg tlvMr^r io bis 
creditor— Effect] By a private compromise between (Jnilianji, tlio pbaif-itilf :n 
the first suit, and Lakshmibai, the 6th defendant, who was also the plaintiit m liitj 
second suit, it was agreed that the plaintiff should give to Laksh.railai ccria n 
immoveable property and Bs. 15,853 in full settlement oi; her claim and a tiiruio'' 
sum of Bs. 500 for her solicitor’s costs. 


On the 21 st February 1904, possession of the immoveable properly was given 
id a sum of Es. 500 paid to Lakshmibai. Gullianji also gave to her o hiwAU 
Es. 5,853, respectively, but the Iniiiciis were ilis- 


for Es. 5jCOO, Es. 5,0u0 and 
honoured on their due dates* 

In March and April 1904, the plaintiff paid 2 sums of Es. 5,000 to Lakj<?iii:ail:iai 
by cheque, in lieu of the 2 hiiiidis for Es. 5,000. 

On the 4tb June 1904, Lakshmibai’s solicitor gave notice to the |,»laintiil, thaf; 
he had a lien for costs on the sum of Bs. 15,853 agreed to be paid I'y il!i3 phihirt:! 
to his client. 

On the 22nd of June 1904, the plaintiff paid the sum of Es. 5,853 to Laksliniibiu, 
in cash, in respect of the hundi for Bs. 5,853, wdiioh ^vas dishonoured. 

The plainliff, thereupon, moved for an order, authoihdng ^thcMilelfvery to liiia 
of certain property, alleging that he had settled and satl?'mrd the < f’ 

Lakshmibai. Lakshmibai’s solicitor opposed the motion on the gromVivi ihii 
the settlement and satisfaction were collusive trans:ietion,s intouued to clirai hfo' 
out of his costs and asked the Oourb to order the plaintii'l: to deprhdt tliv sui ?4 
Es, 0,000 as security for the same. 

Seldi that in the absence of fraud or collusion between tlio tiV? solicitor 

was entitled to be paid his taxed costs, by the plaintiff, up to IN. oSo'i 
amount paid by the plaintiff after notice of the lien. 

The High Court of Bombay has a summary jurisdiction over its suiturs for tlu? 
purpose of enforcing a solicitor’s lien for costs: and in eiii>»rciiJg it ilie iVu'ifl 
must be guided by the principles of English law. 

Whether the solicitor moves the Court by an appHtJiition of lii»: own ca* Mppe.u'/ 
to oppose a motion of the party against whom the lien for costs is to 

in either case he calls in aid the equitable intcrlorenec of tiie Court uinbtr it,-« 
summary jurisdiction. ' ■ 

Devkahaiv* JeffetBoUi BJiakJmihar and Dinsha (18Sd) 10 Ihjrcu 2l-8i u,wJ 
Mk&tier Kristo Miiier -v* Kally Frosmm Ghose (1898; il Vul 587, folhovod, 
i Mamdoyal Serowgk v. Samdeo (1899) 27 Cal 269^ dissseiitcffi from. 

^ MeU, also,' that the gnving of a'negotiaMa seomity bj the plaintili: to luulvdififfr* 

_ oai operated as a conditional payment only and not as a satisfaction of the dold* 

^ , In re Momer and BrnsUm [1898] 2 Q. B. 286 at p. 29{b foibnw*'!, 
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COUllT ^Am-^Cwii Froeedu-re Code {Act X IV of 1882), XIX 

81 OJ. — Aiiachmnt — Frivats- saie — AfjpUoation to set aside sale-^Sale zauier 
tiitaekment. 

iSec CiYi:!:, Peocebuee Cobb ' *.» 57S 

C1§AVIDl)'\?S-— I)ecea.y<?c^ eo-wido-w --Stridkau properti/ of t Its €l£e6M'ed'--^Siir i4mn{f 
CO" widow eM-titied to succeed— Wearest survivifuj Sapmda of the kusboMd^ 

■; Ilitaksham, 

Mitakshaea *,• ■ .«« ■ ' . .*» 33S 


^ Jicm’ — FiImdMnce--’Imo cf Bomhay 

Vyirvaliara 3Iaj/akka — Sueeesskm to Btridhan—BuAandis l}‘rotJie}^'^''Ii‘udm>nfs 
hrotlhO'*s son— Deed of gif constnicUon of — Absolute or limited estate/ of inherit^ 

: anec—V‘^ahKihara Afaipikkai ch, JF, sec* 10, placita 28 emd 80, of 

Set liiKDir Law • «« •## »»• •*• i«« 431 

CRIMINAL FR.DCLDITRE CODE (ACT Y OP 1898), secs. 222, m^Snceessm 
hreitidies if ire/l—dobithr (f ekaraes — Joint iritd—Sahie ird’iisardon-’--*^ Trans- 
iiciioid meaniup of] YTiore tho accused persons were jointly in charge of trwst 
foinls, so tJiat one could not act without the connivance of the other, and each of 
tiiinn luisapproiyiaied sums of money from the tiaist funds to liis own use, tlitis 
evidently carrying through tlidr object in concert, the fact that they carried out 
tlii3ir seljcfme by successive acts doiie at iiitorvaTs, alternately taking the bonetlts, 
did not prevent the unity of the project from coiistitxitiiig the series of acts one 
i.ransaetion, i.e., the earrjiiig through of the same object wiiich both had from tlie 
iirsi act to the lust ; and there was no objection to their being tried jointly at one 
trial, . ■ V ■. ■ ,V, 

28ect:fon 222 of the Criminal Procedure Coda (Act T of 1898) cloaiiy admits of 
the h‘ii’J of i.ny niimber of acts of breach of trust committed with hi tho year as 
amounting only to one olleuce, 'Ihe section does not require any particular fonrin- 
lation i>f the accusation but only enacts that it is sufficient to show tho figgregata 
ofl’ence without specifying the details, li dispenses with tlie necessity of aiuplitiea- 
tion : it not probibii enumeratbu of the particular items in the cluirge. 

Section 22»tt of the Cnminal Pruccdure Code (Act Y of 3S98) admits of tho jVdnt 
trial when more persons than one are acinised of diitcrent offienccs emninitted in the 
same inmsaefioTi. it suffices for the purpose of justifying n joint trial that the 
{i,ecns‘a.tion aih.\gei?iJie oimnees cominitixHl by each accused to have botm cvuninictefl 
ill the same transaction, within the meaning of socthm 239. Fi is not necessary 
that tlio charge should contain tlm statemeiiti us to tho transaction being one and 
the Rurao. It is tho tenoiir of the aecusatioa and not the wording of the charge 
that must hn considerod as the tcst« 


iu st’Yiion 339 o£ the Code, a series of ads separated by intervals of timo are mot 
exCuiicfl, provided that those jointly tried ha%m thronghoiifc been directed to orio 
and the sumo objective. If the .accused started together for the same goal, tins 
Kufliites to justify the joint triab cveii if ineidentalha one of those jaint'ly "trit*d lias 
deme? ?wa. act for IvhMi the other naay not be responsible* 

d'hc fsmB.da|im't for the piwdurc in seetion 239 is the association of two persons 
cemairring from start to finish to attain the same 'end. No doiibt if it iverii 
aitciufitcd to assciciato iii the trial a peraou wlm had no eo'iwiceiioii whatan'cr with 
tho trail sai* turn at a time wim one or more of tho aeries of tho acts alleged had 
btton dimes tbelA that ’would be outside the provisions of tho section* 

IVswissustiosi ” ixuwffis eawymi| through ** ami suggests not mxwarily ptml * 
mifey In imi<;h as coiitiuulfcj of action and purp«, 

” ; lAlE'BttOli t?, DaTTO Wt» f #* ( 11106 ) 30 Bom. 40 
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CRIMINAL PEOOEDEEE CODE (ACT V Of 1898), sec. 292-^lt!: A’ of 1882, 

sees. 289, '2,9%— Adducing evidence— Dodumenisjmt in dtirind cross-e, miainalion, 
hy the accused ofwiinesses the CroW7i— Might of l^ii'nng tao eroi^ji- 

' ■ 'esaminatioB "of witness' for tlie^ Crown' certain clocnnioiits were put iii eviueiice by 
Oonnsoi for the accused wdiich w^ere not part of tlae record sent up to tne Coury^y ^ 

tlie Committing Magistrate. Mo witnesses were called for the deleiice. i.'ho 
Crowm claimed the right of reply. 

Meld, that as the documents put in during the cross-examinatioii of a witness, 
for the CroAvn were tendered and relied upon by the defeneo as distinct ironi tlio 
evidence actually tendered by the prosecution and submitted for cross-exam imition, 
they roust he regarded as evidence adduced by the accused;, aud tiuit therefore the 
Crown had the right of reply. 

Empeuob ©. Bhaskar... , ■' (I906)30Bom, 421 

' — sKcs. 3:17, 33S — AccmpHtr 

— JPavdou-^ Grant of conditional 'pardon — The pardoned accoTnplloc wing 
full and true story of the crime, hut retracting it in eross^exitwimUliai before the 
Sessions Court— Order of Sessions Court to 'Committing Magutraic to withdraw 
the pardon— Foifeit’ure of pardon— Trial of accused for the offence- CommUmmit 
— Conviction on his plea of guiltg— Irregular Ug — lllegaliiy — Mractice and 
Mrocedure^ 




y'i; " 

i |' .1 ' ' 


of pardon made to him by the Committing Magistrate on the coBclitioiis set out iii 
i;ection :337 of the Criminal Procedure Code. He was exarni-rjedpis a witness ff)r 
the Crown before the Committing' Magistrate, and ^ he made a full and trim dis- 
closure of the “whole of the circumstancfs within his knowledge r<?L‘iti»g to siicli 
oifence. He repeated them in his esamination-in-chie£ before the Sopsioris JiidgOi 
bat resiled from his statements in cross-examination. At the cijndnsioii of the 
trial, in which the accomplices' w^ere convicted of murder^ the Sessions Judge sent 
the pardoned accomplice in custody to 'the',. Committing Magistrate wdtli an order 
directing that he should bo committed for trial for the same niurdcav llie Magis- 
trate accordingly withdrew the pardon and committed the actuated to tlie Krssiuus 
Court to take his trial for the .'nnird'er aforesaid. The Sessions Judge convicted 
the accused of iniiider on what w^as described as his plea of guilty and was 
sentenced to transportation for life. On appeal, 

Ildd^ by Aston, J,, that the Sessions Judge had 3io authority lusder the C*dc nl 
Criminal Procedure to order the accused to be committed for irini f(>r iho n;urdrr 
in respect of which a pardon had ^ been tendered ; and, further, that ilc neeuseds 
trial was eoiiducted with niaterial irregularity which seriotr^ly prejudiced ilio 
accused and occasioned a failure of justice. 

by Beaman, J., that the Sessions Judge, who pref^ided at the first tnVd, 
had no power to make the order purporting to 'have been under section of iho 
Criminal Procedure Code, directing the mminitmeni of the arciiscTd f lie p^fouiul 
that he had forfeited his pardon ; and that the procedure adC'pted was waung 
and illegal 

' For A&POWp Z'—li k open to a pardoned accomplice, if plaecd on ti’i d m nn 
accomplice who Im forfeited the pardon already accepted 'by hini, to phvni in bar 
of trial that he did comply with the condition on wdiifli the lender orpanhw wjw 
:;i made, 'and such plea in bar of trial W’-oiild have to bo gone info and clci.^idt^d befori 
^ ,, , the accused is called on to enter his plea' in tlefmiee to the cl'jarcfo of iifn hiy 
• committed the ofence in respect of which the paidon was tc«derci!L ” 

j, ' ' ' >: Sootion 339 of the Criminal Procedure -Code' docs not' enact tlud a pmon who 
has accepted a tender ofjmrdoib' readers, himself liable to be triwi lot tin* offenrH 
; jn respect. pf which pardon^ , was ^enAeredi If lie gives fake evhkwoiwlttii the 
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section says is tliat I 10 renders himself .so liable (or forfeits ,tlie pardon) if by, giving ■ 
false evidence lie has not complied with the condition on wMch the. tender ..was ■ 

. made# 

Fer J]'£A2£AK> J.— At the termination of the trial in which tlie pardon was 
given, the accomplice must be discharged, by the Court# Then if so advised^ the 
, Crown may re-arrest and proceed against him for the offence in respect of which 
lio was given a conditional. pardon. When put upon liis trial for that offence^ he 
may plead to a competent Cotirt his pard oil, in bar* And that is a plea that the 
, Court would bo Imiind to hear and decide upon before going furthe.r ami putting 
* him on Ins defence. In deciding it the 'Court woxild have £0 raise the issues 
whether be Iiad or bad not complied with the conditions of the pardon, whether he 
liad or had not made a. full and true disclosiiro of the whole facts. And where 
after having admittedly done that ho had at a later stage recanted, that recantation 
amounted to giving false evidence wdthiu the moaning of section of the 
Ortininal Proeedure Code, and w'orked a forfeiture of the pardon. 

EMimiioR 'in Kothia •#. ... ... ... (1906) 30 Bom. 611 

ClISTOhl OF TEA BE W B(mBAY^Contract^Co7tBtru€Ho9i-^ and pur- 

ehaser — Frimipaland agcMt — Goods ordered neUfree goioicA — Wo ferntmeraimii 
Jixei' — Vari(Oii-co hepween printed mid mitteji termsr—LiaMlUj/ to aeeomd* 

: 8ee GmTBAci^ ... . ... ... ... ... ■' #.# : 1 

CUSTOM, Ikcibents Contract — ^^Paklci Adai—Emphpmnt for remird* 

' Bee QomBrnt ... ... ■ ... 205 

CUTOHI MEMOIShS — Successinn — Marriage hi appnmi fonn — Ilmdit In 

the ahsonco of proof of any special custom of succession, tlic llindu Law of 
inlicritaiiec applies to Ciitcld ALemons. 

The legal eonsei|ti 0 iices of the classes of marriage, the approved ami clisapprovefl, 
in relation to inheritance, vary according as their leading characteristics are blame* 
worthy or not, i«nd suggest the inference that it is the quality and not the form of 
marriago that dt‘c ides the course of devohdion ; wliere the marriage is approved 
the Imsbaiid and his side como in, w'hcre disapproved, they do not. ’ 

Ashahdi v. Ikiji Tijeh Ilajl RahlnituMa (1882)0 Bom. il5, followed. In ilm 
goods of Khrjm iiJiaiaa v. Fard/iaji Jlmiji (186t») 2 ILaii. H. C. Ih 

am! the case of ike JChJaliB and Memau Cukkees (IB47) 2 Alorlcy s Dig. 461, 
referred to. 

SfoosA Haji Joofas V. Ha« AbduXi lUHot ##• (1005) 30 Bom. 107 

DAAfAGES'— againda Magistrate to recomr dmnage’B'--Imlgfmni fcriikn bij a 
Imbje qfirr kfs transfer--^Civil Froeedure Code (Art A^’lFry* 1882), .vcc. 
Froecediogs kgore a Magisinticfor arrears ifAItmielpai 
Ffoieciion ajjhrded to Judicial oMeers — FuhUe poGm-^Juikml oiimrB tni 
Judical Office) f Frotedkm Act (JT VIII of 1850). 

&Ci JimiCLlL OfFICEBS’ PROrECTION ■ Ac'F 211 

damages for rAaUcwim prasemUon--^Comnk:'iieemrni of pmsBcn* 

Ihii hmia. main anlniO ' — and proktUc cvrii.w— “• 

(fuvsilmi qf/mtj The plaintiff was a member of a Joint llindu 'family to wdiich a 
licmsc? in Jaiiilmgar belonged# 'The tax in respect of this house fell intt) Jirroars. 

' 8tiniwary proceedings before a 'Magistrate wrere instituted by the Blnnicipuiif'y 
under tho Disiriet Aiunieipal Act. The amount was paid after the histituljim of 
tlie^prot'oixliogs and the prosecution CBclad without a decision on tho n'serits. Ilic 
'r, C plaintiff brought this suit for damages lor inalicioiis pTOemitiou against A dofend* ' 

V ' ants, mimly (1) the Mmndpaiity of Jambusar, ( 2 ) and (S) the members of it.H , 
Managing Ccimmitto©, Seeretary, and (5) its Famga. The imt ijewrt dis^ 
mlism tlih suit* fki lower appeilat© 0otii^ passed a cicereo jigiiimit difcinlwffs 1» 
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4 and 6 and awarded Rs. 55 a-s damages against tlieiii. On appeal to ilie Iligli 
CoTirt— 

HeU, tliat tlie suit sbonld liave been dismissed as against tliese defeiidaiii s ‘dio, 
that the object of tlie Municipal Secretary being ‘'to teacb a miiiatorv lesson to 
other defaulters on the disadvantages of non-payment of tlietax”, tlmfc could not 
be regarded as an indirect motive or as malice for the purposes of srcl', a, -rfr. i?; 
being a lagitiniate end of pnuisliment to deter other evil-doers froin orfer.ciing iii 
the same . 

Q?iery : —Whether in such circumstances the Municipality could in a ire i'lrose Ir: 
held liable for the malice imputed to its Secretary. 

further, that the Secretary was no party to tho proceedings v Inch, 
instituted by or on l^ehalf of the Municipality. It was nor in his powrr tn deter- 
mine whether proceedings should be instituted nor did bo institute liiera in iae:. 

Held: as to the Daroga that the facts failed to establish a sufficient groiiiid for 
legal liability. Though a suit will lie for malicious continuation of proceediiiin-p 
it was not shown that the Daroga took any active step after the p?iyraeiit or iliai: 
he persevered malo animo in the prosecution or that he had tlSc into'iitlon ».'f 

procuring per nefas the conviction of the accused, 

FiUjoln V. MaoMnder (1861) SO K J. (0, P.) 257 at p. 264, followt.'iL 
■ ' Town Municipality OF Jahbttsar QiBJASiLiNKEi-i ... (1905) 30 Bon i. 

■ DAMBUPAT — Hindu Law— Interest — Interest accrued dm mt qfeeied Zu/ //^c c.v/c 
of damdupat,] Piaintiffi advanced Es. 714 to the defendant. The whole oi' tiiin 
sum was repaid by the defendant. The plaintiff then sued to reccA-er l;s. 9:3-C)-5, 
being the amount of interest over the amount from the date uT id-ic loori :o fi;,.? 
date of its repayment. The defendant raised the plea of 'Iqfi r h../ 

no sum was clue as principal at the date of suit, so none could ice nwA’t r-c : hr v. r^y 
of interest. 

Held, that the claim should be allowed ; since the rule of dtmihfpai Icid !u.} 
application to right that has already accrued. 

The rule of damdupat does not divest rights that have accriiecl; it nirrclr Ijjr.it.'' 
accruing rights. 

A suit against a Hindu debtor for interest aetnally and legally a* ern,-! L'C 
barred merely l^ecause the principal sum lent has been paid <fll. 

XussEBwANJi t’. Layman ... ... ... (1050) fd iPiiU I 

DECLARATION'— District Munmped Election Mules^ Mule 13— 

date for election as Councillor — Plaintiffs name not pidlishcd /’* ,p' 

candidates— Beeemng Officer — Suit agetinst Mtmicipaliig—InJ luieiion* 

See District Municipal Act ... ... ,,, .ji 

DECREE— agreement — Dehhhan Afrimlturistd HaJh/ Ad tX 17/ / f 
1879), Bee, 4A— Execution proceedings — Fensions Act {XXII I of 1871), c, 4 
^‘Suit**—Fagment of ammitg charged on Samnjam kinds— lAalffitp fftl * r? 
of the grantor to make the pagment^Partition offmmlg •pKpaiiXjjfome ef a 
Barmjani milage^ ' ' . 

/50e Pensions Act ... 'jf 

DECREE AGAINST 8UB1TY— Smxig—Fnudkenrri pmtudure 
—Cml Procedure Code (Act XI E of 1882), sec, 258. ' .. i - ■ 

, . Aee Civil Pbocedueb-- Cobb . ' , ,,, y., 

'DEKKHAN AaRIGULTlTRISTS*, EILIEP ACT 'fXVII OF ' 

suit — Sale out and out— Written doemnent—Orai mdepitti fa* roMs/ndua fir 
' dommefd—Epidence of mtentmn—AdmmiMfIu--^Indum Emlum, Aei 

Ax,:XB72%see.B2, • ' ■ , 


See Etibbnce Acff 
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BEKivHA^ AG-lUCULTUPilSTS’ BELIEF AOT (XYIIQf 1879)/sE0.44—P6tt-; 

' si 0 ns Ad (YXIlIof 1B71), section froceedings--Fay-^ 

limd of mmidtg ckcirged on Swmnjd m lands— LiaUlitg of the son of the grantor 
' toinulce the fayment-‘PcirtiUon of family proi7ertg— Income of a^Baranfdm 
^rakme—Oomdliatifjn agreement--I>ecree.} A conciliation agreement was jaied in 
C'ouTt 00 the If)tii4‘nne lbS2 nnder -section 44 of tlie Dekkliaii Agrioiiltnrists' 
liolief Act (X.YI.r of: 1879). ' It effected xmrtition of family property between ;two 
brotiers 'a ami X. Under tffe agreement A undertook to pay to-N Es. 456-0-G 
everv" veiTr, and for tlie conTeiiience of tlie parties this was to come outnf the 
Sa ran ia'iii lands ividcli liad fallen to tlie sliare of A. Tlie payment was regularly 
iiuide'dnrim»* the lifodime of A, and after kis death, T, the son of A, contiiuied to 
dm in\nuentldl 1899, when lie stopped making any more paymeni B, 
tine son of K who had died, then hied a dark hast to enforce the payment of 
I’^bil-ibOCK T ohiectcd to this darkhast on two grounds: (1) that a certificate 
under the* Pensions Act (XXIil of 1871) was necessary ; and (2) that A’s interest . 
tCTiivi^ with his death, the Saranj -am must be considered as a fres-li 
■ ginntlo’ the son who was not liable do continue the payment, 

Hfd (]) that a certificate under the Pensions Act (XXIII of 1871) was, not 
lurosf.an, lor* live nord ** suit ’ in section 4 of the Act does not include execntion 

proceedings, '' 

Taj in on v. lia kejiordjl (1892) 16 Bom, 731, followed. 

Jfrf’l PJ) tliui A was a inmtoc in respect of the Es. 456-0-6 for Xarayan, the'. 
o1)rnmVio]i to pav wdiirh w'ould att:i(?h to the succeeding holders of the Saraujim 
urdli foilowcd tliat N and his docendants would haye the right io caU^ 
h and * his deseeinhmts to.acco'iint for their management of ' the Haranjam audpay to, 
ikfiii 'its. 4a64b6 peramium. 1' 11 

' A cor.scnt decac tan only he set as!<le upon the same grounds as an .agreem,eht( 
ean l)e ad adile, eg., fraud or mistake or misropresentatioii. - 

Jb-r fliTfr, A Cenri executing a. decree cannot question the. juriadict ion, 

■ jrrf theM,jo-Tirt. wd-ikdi passed-^ ■ ■ 


■ ** T,iie applicat.ion in no. w;.iv .affects .property- falling -within the piiryiew 

of ihn” ihekions A<L imf seeks onfuivement against the .gemeral assets ^ot ,, the 
iruI-Tuent-ikhirr wlittec liahiliiy under the decroo is - not- made a ctoeyon the. . 
SiU'nnihu adowanee at all. That iiabilHy j^ippoars to have^ joc ri 

ar "* ' 

anj!uii property 


l'(a- purpov of disi’kirgui}; tlut 
TuiMii.ui:is.v) -I). BALVAStiiio 


liabilitr.” 


... (1905) 80 Bom. 101 

liKVASTHAX of m^oiiiimeni md dismM 

_ />, e t't <v , ty ofm DevMthmi^Dwuuml qf_ Mokksar— 

(iJfl A-Mfl-.vVi-? ofpnmf.-} Tim powm oi appointment and 

fixm-A ofMoktosuW with %s'hicli a J )evastlmu Committee are vested are esoi- 
il 4 i'* interests, bat in tbo interests .and on behalf of the 

l evkiie ..f ivhieli t’neV are trustees. They are not iit hberly to appoint or 
li'n"; akiimrih-; «ipri5ous1y or tor priwfce reusoim ol their own, but only on 

VVhen'a Jiloktoar is dkmi«a l^y a Devasthan Oommittoo. tbe burden ' ■ 

■ is ,1 i to Lifw tlmt -the Committee did not act on a belief that the ^ 

di,sild«l:’r wln«;e.«a*T in tbo intoreste of the Devasthdii, but had been actuated ^ - 
by ...rnitt other improper motive. ■ - „ , 

BlMVANi.viUSKiS-^TiMM,tKsa ... - ' .... “> (1900) 30 Boui. o08 
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E«Z. 80c.-C'«./, ..u...,,.... -~... ^ 

■ ' Adtocam Gesbuai. ••• ••• - _ 

^ ^ /tiAM' A nT Til OF 1901)— 1> Muni€‘ifm 

DISTRICT Candidate for electKm «•>■ CmU'-^iUo.— 

Plaintifs name «?^i’“A^'/_r,Laraiw»— Tho pblnlilt_ onoro.l 
Suit against Mamcipcdity ^ Oounciilo" in tie Itunieipal eloutuins. evst 
WmseU as acaudidate to be ^Sidate imWRhed i.v 0..e Reooiving 

Ms name not Meluded m ^ Distria Mu-J. pal 

Officer awointod bj ^ho . tterennon brought a suit against t!io Muiuciv^hty 
Election Rules, m_STtobe Elected a Councillor at the olcct.ous 

for a declaration that h . . x^g Municipality from holding tiie electiuns 
and for an in onetion andSXeJeiving the votes of his voters. 

without accepting ,, , 

S OnSaX^^^ Judgo“rovox^ed the order and remanded 

£pr‘oee?dings^for decision of the smt according to law. 

On appeal hy the^Manim^M^^^ the salt fora declaration against 

IIMf reYeisin,^ hacaiise tFe Mtiiiioipality neitli©r domed nor vm 

the Munieipahtycoffid no toestablkh. 

interested to deny ^ ^ District Muaieipal ]iiieeti,on Rules 

l.x, ... 

**°mf °!iln.im for an iuivinction could not , bo snsteinod against thi Munieipahty 
The claim j,owrono- and had proposed to proceed in iiceorJance unh .ae 

MuSpalAet (Bm. Act IlLf 1901) and the rules so tar as they 

''^^"^toliOxixMoNioiPALOTD.CEUtfiLAL ... - (WOO) 30 iSoin. 

DIVOECE-^oinetoX-^^^^^ 

intlie Jf!_Mara-ul-iua«t-Deurt off/.’ 


Sunni sect, took w .h him wife (plaintili) in her tibsc'iee. lle jmd a 

nouBced but ri c KazI wbicli was simed bv liim and a.ttcsr’?d Uy 

■ took^steps to communicate the divorce and make oyr »ho 

. witnesses. A the v .^.-n! gUg evaded both. A diuil si’mi atUT ilnh. llio 

SntifftheL?o£filed a suit alleging that slie was still the wife of A mul cl.iimc ! 

maiiitenanee and residence. , ,, , , 

Wdil overruling the contention that the divorcejshmild have been tiron'-ciiwcd 
three times, that the talah-al-UdoM{i.e., irregular divorce) i» good in law, { bongo 

TT 1 7 ■PiiT'fiiAr ill THSawer bo tlio contoution tlist tlio ctivorcc iiot liisiU nn I., 

waf ni$?commiSld to tL pMntiffi. that M>M> .such a„ the pns.ut, 

reduced to manifest and customary 'mating, took oifuct niircyialel.v ou Llw iiuire 
^itin"-. The divorce being absolute, it is effected as soon as llw words urc wci ttmi 
“even'ivithoub the wife receiving the writing. 

' In order to establish there must be presciifat le.i.4 thwv ui*ndi- 

. , ’ tioBS . 

' ■ ' m Iroximate danger of death, so that there is, as it is i_ihra«l, a pr.wudfli-. 
: ' m^^MUha) of Mau/or apprehenston, that is, tluvt at the gaen tiiii ■ clvidii rmafc 

f.fi,-:; ^ ■bemore^i'rpbable.ihaulife'i/' '■ ' ;’ 


GENEML IlfDEX., ■ ^ 

;':,':;Pag0 

(2) there must be some, degree of, subjective' 'apprelieiisioii .of death; in. the ' . 
of the sick person. ... . .. 

^ (3) there .must be .so .me. external indicia, chief among wliicli wo.uld be the. 
mobility to attend to ordinary avocations,' ■ 

^ _ Where aa irrevocable divorce has been proiiouiiesd by a Maliomedan hiishancl ' 
in lioaltli, and the husband dies during the period of the discarded . v/ife’s f^^rWj 
slic bus no claim to inherit to the husband.' ■ 

Saea'dai (1905), 30 Eom. . 5t37 . 

DOWHil, Xon-pa\ment of — Bin^t foT vestiiution of coyijngal rigM^"^Cons%mm(.dlon 
if i^HU'PtagB — Maluynied^cm fmu. ' '* . 

MiH0M'ED.Aaf Law ... ■ ... ',...122 

EASEMENTS ACT (V OF 1882), sec. 28, cu. {i^-^^DUturUnoe of EaseMents— 
of disi?frhfvnpe — InJuticHon to prevent disturbance — Light and Air — 
EhgsiWfl eouifori — SufManticd daniagei] The Indian Easements Act is not 
hiei\dy ]u'esoi*i})tivo ; !t deiinos the law relating to easements and thus differs from 
the English Act in its ambit. 

Section 28, clause (c) of the Act .p.rGvid 0 s that the extent of a prescriptive 
right to the pussage^of light and air to a ceitain. window^ door, or other opening 
is that iiiiantity of light or air which has been accustomed to enter that opening 
(luring the whole of the prescriptive period irrespective of the purpose for wMcfi 

it has been used. 

PlSR, CfCEIdJZ t — any ease I see no reason for withholding from disturb- 
ance its legal sense of an illeofal obstruction, and,- for 'the purpose of chapter IV*, 
th.it only can (in my opinion) be an illegal obstrnetion, for whicii, if done, a suit 
wonhl iio* Tijereforo I hold that, for an,, injunction there must be a threat of 
Koimitliiiig more than mere obstruction .and- so -tlie plaintiffs’ first oonteutioii 
faJIsA , 

To establish that the plaintiffs have siifferecl , substantial damage to their rights 
to light and air they must show material diminution in the value of their heritage 
or material iutorrereiice with ‘their physical comfort. 

The expression physical coiiiforf docs not admit of precise definition, but 
it is sudiioimtly exact when applied as a tost to a given state of things to allow 
thi’ ordinary iVa.^onanlo man to arrive at a practical determination. A man’s 
physical eoinfort iis rclaHon to the access of light and air to his house at any 
particular iime d('ponds upon the conditions then actually obtaining, regardless 
of how th‘;6 cMiditior.s came into being or when they may cease : it is a present 
itieX mmihimcixl by p.‘ist history or futtire fate. 

TlicreiVsre for the purpose of applying the test of the plaintiffs’ physical 
' ' ywnfoii wo must loc»k sit'the state of their property as it is, not as it was, or as it 
limy be. 

Tbamj! SuA'FUibrr v* Fbaiih Eduljti ... ... (1905) 80 Bom. 819 

E\kII)ENLJt-L'^«nw;(fe)Y^ and weigU of eddeme— Alleged suhstituHon of om hoy 

m enquiries made to support aUegation-^Endeme^ " 

fitkcuAig tahui oiii without mti&e to mterested parties,} The question in 
i, issue wus wirdher the appellant, defendant in tho suit, was entitled to the name 
lie Ijioro mid to tho property in dispute of which he had long ^been in ^possession, v. - 
or w'liethe’E as iimliitanied by the respondent, the plaintiff in the suit, the real 
heir to ilic proiwriy died in m&hcy, and the appellant when a boy, was fraudu- '■ 
kriilv for him. The first Court found in favour of the appellant, but 

the 'liigh Ouurt reversed that deeiHion mainly on evidence taken on enquiries made 
under c^hciii! orders, 'the effect of whieh 'wm to place. the services Of the officials 
orii|ihiyi;jd at the dlspofea! of the pleader for the respondent in order to enable him ’ 

' sirnknial in sidT^ort of Ms case. . ■ , ' ' 

^ 11 13il4-4 y 
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■EeM by tbe Judicial Committee that even if admissible tlic evidence so taken 
%vasof little, if any, value. It was taken to suport a foregone coiidpsioi'i : 
enquiries weresecint: no notice was given to anybody on beliait ot tne lioyj 
nobody was present tbrougbout tlie enquiries to represent ihe b'-y ri* nrot*' •: 
interests: tbere was nobody to clieok tbe mode in whicli the allege 1 1 statenienis 
were elicited, wlietber by leading questions or otlierwise : nolnnlv to t.-.-i in^ ^ 
statements by cross-examination : nobody to w'ateli tbe aceinvicy with n’liie.t tiiey 
were recorded. Considering tbe purpose, tbe nature and the cireum^tauccs ol die 
enquiries, vvliicb, if they were official in any sense, w'ere eertanilN n.v judh-Kiu 
no weight could be given to the proceeding at, or the rest^it^ of, thv»M> 

Tbe judgment of tbo lligli Court yvas tbereiore reversed. 

ChaNUIIASANGJI ». MoiTAKSANGrJI ... ' »•» ' (191 Hj) 30 Bc«b» o: 

EVIDENCE ACT (I OE 1872), 8:ec,,: 92---Bedempt ion Suit-^SaU 

Condriictiooi — EmeUnee of intention-- AdmisdhiiityJj Plaintifi’s, wbc3 were agri- 
culturists, brought a suit to' redeem and tbe defendant rnntemled that tbo 
transaction in suit was a sale out-and-out and not a mortgage. Tbo lower Courts 
held that tbe transaction was a mortgage and allowed redemption. 

Eeldi on second appeal by tbe ^ defendant, that evidence of intention cannot Ik? 
given for the purpose merely of construing a dociimcnt wiiicb purp*ulcd to bo a- 
sale out-and-out and not a mortgage; section 92 , of tbe Indian Evidcjiire Act (C 
of 1872), subject to tbe proviso therein contained, forbids evidence to be given 
of any oral agreement or statement for tbe purpose of contradicting, varying^ 
adding to or subtracting from tbe terms of any contract, grant or otlKU* 
disposition of property tbe terms of wbicli bare been reduced to writii^g as 
mentioned in that section. 

While tliei ‘0 are restrictions on. tbe admissibility of oral erldcrice, sectioii 92 
in its first proviso recognizes that facts may lie proved by mnl ovidenco wliicb would 
invalidate a clocuinent or entitle any person to any decree or older relufiiig 
And -wbei-e one party induces tbo other- to contract on tbo fattli of roprifsejjiaiiofiH 
made to him, any one of - which is iintru©, the whole contract is ii: a Cmu'f. of 
Equity considered as having been obtained frauduleuily. 

AvBaji t;. LAX:.iaN — *»• (lliOd) so Boio. ‘fj 


Written documeni—JImi^fie 

Mortgage— Contemporaneous oral agreement or riaiment of iriynfl\.*}{ - 
Jnftrence fi'om chwmstancesi} ' Tbe plaintiff sued to recover possissiftn Lu.d 
contending that tbe document under which tbo defendants held die I.mhI, i 
inform an absolute conveyance, was intended to openufe ineulv . 

Tbe plaintiffs contention was based on tbo groumls tbai the CaCa 

previously existing debt and not money paid ar tbedmu ; tha? ihr iCah \\f]\ 
father, notwithstanding the execution of the deed, remaiikii in unfil 

bis death and that after bis death bis uidaw remained in fur tineu* 

years ; that there was no transfer of tbe land Into the Haia v! the tkj.- IVivj !:ti ! 
that the consideration was grossly inadequate. 

Tlie first Court bold tbe transaction to ho an out-and-out .brile and ilm 

Buiti 

On appeal by tbe plaintiff, 

IMd^ confirraing the decree, that the meaning of tbe eonteidion of Hdv | bdnibr 
was that the ^document was accompanied by a'amtemporaiieouK mvl ninwi'Hn'il i>T 
statement of niteition which must be inlerred from the sAiil Hrivnif 
relied on, but tlmt in questions of this kind Oaurts in Indk muKi UgiiUrihv 
sectiou 92 of the Endpee Act (I of 1872), tmtl cannot hive fiir^o 

equitable prmciples whmh ^ afCkma-rv io m\v rdf( hi rlm.o 

eases of which AMmmi r^Wmp (18d8) 2 Do Q.&jjm ov limJn w rnffid 


aEKEEALaiDlX; 




.'Xsvn, 


(1859) .4 De' J. 16 .furnish esiamples. ■ ■' This,, 'however, would 'noli have pre- , ■, 

■ eluded the plaintiff, from relying on the provisos tO' the secticn,'had any of them,. 
'been applicable. ■■ , 

'..'.■■DiTTOo , .... ■«.. ,«»t (19O5)3OB..om.';.I10. 

1XPART.E OEDEE--,P^wfe. ■' 

:V . ' ... ■ 

EXEC uT [OX — Aikiekmeui — Pnmie sah fending atkichmnt — Sidi hy vendee f.,p 
reeovcpy of 2^ossesdo?i — Civil Frocedure Code (Aci XIV of lSS2)f sectio?is 27G, 

See Civil Piioceduhe Code ... ... ... ... B37 

— — Dccpcg ayaUhSt Surety — Fir ecu Lion mjainst Surety-^rractlce and 

procedure — Civil Procedure Code (/le^ XIV of 1832), section 253. 

Civil Procedube Code ... ... .,,50^ 

» — — '^Jjecrco for — Ohsinictioi/i — Application for removal of 

olh^^triwtion mimhered and registered as suit — Civil Proced^ire Coder.(Act XlWof '- 'l^ 

' lSS2)j ehaptef X/X, div, II — Adverse possessio7i — Limitation. , 

iSfee LmiTATIOII ... ' ^ 

{XXIII of 1871b' section 4 — “ 

(r:>tpl\y e/iargcil on- Saranfdm lands — IJadydlig cf the son of the yrantov to make 
t'C pnpiHvat — Partition of familg fro f erf — Income of a Saranjdm village--- 
O&ncUlation agreeme'nt--^DekIcMn AgricuUuriis' Belief Act 'Of AB^'^yr /pc 

. ■ •secMofiM — ■Decree* , 

fe'PE,N SIGNS Act b..". 

— — Slut of the cognieahie in the Court of Small Causes — Second 

^ .MppmL. ; - 

.^Sfee Second Appeal ... ■ ... ... , ■ 0 

F IBM., Suit Addition of the nmnes^ of partners consHtntmg\fFe"frmX->^'^ 

'y ■:.■■: Jtmsdiciion'\(f the Court to. entertain , snit — Ihiles and Fo-rms ofthe Bomlag 
^ ■ High 'Court, Bnle 'MA— ’Leave of the Court— Letters Patent, claim 121 '."1 . 

■ Lettebs Patent ' , ..... ■. .... , ■ ■ , , ..., . 'v;,: 

]?0'RF..ErnjRE '— Eevenue Code (Bo'mha-y Act F c^l879), 

uif'ycior >f u — Forfeiture hij G’OVernment—-3Ioffgoijc—Land in possession 

of tff .. yC'y^^'^^d—Ik-grani hy Govermieni to the occupant — Suit hg mortgagee 
to r<<:ry:i'r possession— Ju/nities aruing out of the conduct of the parties 1} Forfei- 
ture ordinarily Implies the loss of a legal right by reason of some breach of 

When arrenr.^ of assessment are levied by sale, then section 56 of the Land Eeve- 
r.ip.' (tnlo (Iterdroy Act Y of 1879) in pnrstiance of an obvious policy, empowers 
ihi Colli’ctor to sell freed from all tenures, incumbrances and rights created 
by tliH any of his predecessors4n-title or in anywise 'subsisting 

ug^iinst, iiiudi oeeiipants Should the Collector otherwise dispose of the occupancy, 
ilu? section affordH no such protection, and the legal relations must be determined 
hv yi'ibrcncc to tha ordinary law. So judged, the effects of a forfeiture and the , ' 
sn'quijriiion of the forfeited property are subject to the ^ control of /b ' 

POl'llfKiTCBK OF of eoi}diHoml pardon ' 

' ' " ‘v' ' iteWmpUco giving ike ■ crime, dmf 
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Pilg-O 

it: in cross-examination heforetlie Sessions Cotif‘t-'-~-Ordcr of Stxu on s tonri io iunir 
mittlng Magisirate to wlthdraio .thepardon-^Trial of accused ,/l.r 
ComniUment---”-Con\nction on ^is plea of guilty 

^Practice and procedure — Crimhial Procedure Code (jlet I' 0 / ■ ISUb}, secti-Ofuy 

See Ckiminal Peocebujbe Code ... ... ... *** 

lV^K^jV^----‘Defence---Lmitation. 

EeS JUDICATA ... ... ■ ... . ■ .** . .r. 3115 

irkMBLJNG—Bomhaf/ Prevention of Gambling Act (Bombay Act IV of 1887), scHi>oi 
12- Gambling in a railway carriage-— Through speeml train— ‘Puhih' yhn — 
Eaihmg track— Fichlio havmg no right of access except 2)CcsseKger,Cj 
were couvicted under section 12 of the Bombay Prevention^ of 0 ambling Ad 
(Bombay Act lY of 1887) as persons found playing for money in railway eaiTbg*? 
forming part of a tbrough special train rnnniiig betwean Poona, and Bo.nbay 
•while the train stopped for engine purposes only at the Beversing Station (on tl.o 
Bore Ghauts between Karjat and Khanddla Stations) of the Great Indian 
Peninsula Bail way. 

reversing the conviction, that a railway ^ carriage forming port of a 
through special train is not a public place under section 12 of the Bombay Pi'ci'en- 
tion of Gambling Act (Bombay Act IV of 1887). 

place [in section of ilui Bombay 
Prevention of Gambling Act (Bombay^ Act lY of 1SS7)] is, I tliink, qmililied by 
the w’ord ‘‘public^’ and having regard to its contest and iis iH)siticin in ihiV 
A V ; A^()ntest, it must, in my opinion mean ajdaceof the same general cljuratiejni"* a m 

or thoroughfare I flm unable to regard the railivay carriage, in wliith 

the accused w'ere, as possessing sucii characteristics of, or liearing such a giiicral 
resemblance to, a street or thoroiighfare as to- justify us in lioldiog liial it Was a 
public place within the meaning of section 12 of the iict, wntl! which nluno wo aro 
conceited. 

Per Puss:EZL,J.—ThB adjective section 12 ('f the Itci'-bu.v lhv-« 

vention of Gambling Act (Bombay Act lY of 1887)] applies to all t1r‘ 

—street, place or thoroughfare, and it is clear , that tlie railway iinr* rerfainly 
cannot bo described as a public sh’cet or thororiglifare mmmvh il i.s rn't' 
and cannot be used by the public in the same w'ay as the}' are in l be habit of 
using public streets ” and “ thoroughfares.’" 

'.y iMPEBOEy;. Hijsseiis- ... " .... ' ... (IfAA; 30 ib'Hu ;*US 

GIFT— Gift by will of the residue to such ekarlHes as the irudees mng ;/> ‘j,? 5 

ing^is good—Inelian Succession Act {X of 18651, .vu’/ooov 25, 22^ Jfib— A ijfunh 
ships coniemplated hg the Act are legitimate relationships 
Succession Acr 


o(i0 


of Ahttke State— Late in BHikh Indm—Diferenfe—irh^’kr roxir. 
Trustee— Cestui que imBt—€o7iJdeniml reldwn. 'it Vu> on L-im it 

to prove that the law of the lYaiive State differs from ihe law in Ib-hidi Ifidla, and, 
in the absence of such proof it must be held that m d-ifbn'tntce ox 
possibly so lar as the law in British India rests on specific Acts of tie? be>ri-bfh{ri'* 
Persons standing in a cor.Mential relation lowarcis others ctutfi.'it caoiBo 
theinselTO to hold benehts which those others may hare ccmlerr-l iniMO ' ibnHfi 
unless they can show to the satisfoction of the Goiifi ilial the ’rtvi-xon t^v 
the beiiciits hare been conferad had eompotent and imlepciidojit iclvlci* i»i 
feiTing them. This applies to the erne of trasteo mid msim qtw trust. ’ ■ ' 

' Vaughton v. NoUc 


Q, fi. 670 at page $86, followed 
, JiAaOTMH f.TAWlyAKMS 


^ at page 30 and liks v, Tory [iMaj :l 
{Kmim iicm. 
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GE property— Notice of resicniption— Of er of coinpensaiion— 

Condition pTccedeni’^ Notice to one of three executors— Joint ohmipantsj 

Cantombn^ PK.0PEETr' 137 

GCJAEDIAKS AFD WAEBS ACT (VITI 03 ? 1890) — Inustm.ent hy giicmllans of 
'3 minor's property — ^Principles governing investment by guardktm—Inddcm^Trm^^ : 

' Act ill of section 20.] Guardians are in a fiduciary position and tbe Court 
,'sliou]d;b 0 .guided by' tbe rules embodied in tbe Trusts Act, in sanctioning cliangcs 
in tbe investment of a minor’s property. Tbe dutj^ of guardians , is primarily to 
preserve, and not to add to tbe property of the minor. . , ' 

Where was souglit to invest monies belonging to a minor in tbe prircliase of 
lands deriving tbeir income from bnildings erected thereon, 

J3b/clj that tbe proposed investment not being one wbicli trustees would be 
authorised to make, the Court must withhold its sanction. 

/ Learoyd v. WMteleg (1887) 12 App. Oas. 727 at page 733 followed and applied, 
JyjgJB Cass WALT ... ... , ... (1906) 30 Bom,' 591 

34,35,36 AN'D -^Miiior ' \ 

— Ch^^irdiiOi — Admhxififmiioii hand pchssed to Judge — Eefusal of the Judge to 
v>dfj)i — Api^ot\L\ Ao nppeal lies from an order passed by tbe District Judge 
under section 85 of tbe Guardians and Wards Act (V^III of 1890) declining to 

■ assign, the 'bond. 

A lK)nd under section 34 of tbe Guardians and Wards Act (YIII of 1890) is to 
be given to the Judge of the Court to enure for tbe benefit of tbe Judge for tbe 
time being, with or without sureties, as may be prescribed engaging duly to 
account for what tbe gjuardian may receive in respect of tbe property of tbe ward. 
There is notbiiig' in (he section or in tbe form, as given in the schedule of tbe 
High Court Circular Orders, ’which suggests that tbe bond ceases to operate either 
on tile death of the guardian or of the ward or on tbe ceaser or otherwise of the 
guardiansliip, so that a right of suit would still continue notwutbstaudiiig* tbe 
bapptming ' Of these 

The District Judge can in bis discretion jmder such circumstances assign such a 

bond to ;a proper person. 

. 'CxAmutf AFSnUi ^ ««« ■" ,.*.A (i905),30. Bom- '■16,4. 

SECS. 39 ' AFD , ' ■ 

irmrditrn >f person — Gruardian of property — Minor having proprietary interest 
nd'th uih.'Its in Jut id family— Joint farmly comprismg all muiors — Cf-mrdlanship 
Hid 4c to erase as sOon as there is an adult person,} A guardian of tbe property 
cannot be appointee! for a minor whose only proprietary intei^est is as co-parcener 
with adults in a joint family property. ■ /v ^ y '.y . 

This ])rinciple does not apply when all tbe co-parceners are ^minors and a 
guardian’ of tfie property is appointed for the -wbole number, Lmgaiigomda v, 
\kmimhai (1896) P. J. pi 521, followed. 

As soon as there is an adult co-parcener, any guardianship of the property previ- 
ously constituted either ceases or is liable to cease. . 

An order appointing ‘a guardian of ■ tbe property of minor co-parceners, 'who 
cxelusivelv constitute "the Joint, family, should reserve liberty to any minor on 
attaining ‘majority to apply for the removal of tbe guardian of the property or , 
lUntrictions of his power under section 52 of the Guardians and Wards Act (YIH 

OlJJABATlhiaillKDA^BS* ACT ;(BOM» ACT VI Of 1888) secs. 10, 11,16 afb ^ 
Beiilemnt 0^ef-^I)ecmion-—Appeal'^iSecond appeal— Bubse^^ -■ 

' ' gumt mil im a Cbwri of Judicata.] Certain proceed- 
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iiiffs wMcE had arisen outoE an application to tlio Taliikdari Sottlonieiii Ihiirrr 
iiiider section 11 of the Gujardt Tdlukdto' Act (Bombay Act 11 of; lS8b) went up 
to tho High Court in second appeal. 

Subsequently the sam.e question hpiiig arisen between tiie sarm.? pavties i-;i :i 
regular suit in a Court of competent jurisdiction. 

ileJJ, that the question was not res Judicata, A Talululari SAthirient Oiiieer 
is not a Court of jurisdiction competent to try tim suit. He c:ii 
officer according to the machinery prescribed by tbo Bombay Legislature. 

In considering the oompoteiicy of a Court for the pxirpose of deciding on a 
question of res judicata,"' the Court ‘‘must look to tho powers of the l‘oxni In 
xvhich the suit xvas instituted, and not to the powders of the Court by wliicli tha.t 
suit was decided on appeal."' 

Toponidhee Dlhirj Gir Gosain v. Sreeputt^ Sahaiiee (ISSO) 5 Cal. 832 at p» 838. 
folloxved. 

MALUBHAI V, StlBSANGJI (19051 30 Bom. 28(1 

GURAY SERYICl— % uiU---FowcF uf 
disjmsal s?ihject to husband's consenU 

See STBIDHA57 ' ... 220 

HIGH COURT— ‘OnyiwaJ Side— Suits hij manager of Joint Uliohr fauilg Haling 
' minor co’paroeners —Minor's names should he added ff.y — F met ice. 

See Pbaoticb ».« «»» ' »v« ' .90'' 

recover an ascertained sum aspro/ii,^ ofh'ind—Frochi'^i'al 
Small Cause Court Act [IX. ofX^'TA.schMal^ IL article 31 — J'lti'lsdkiioii itf 
Small CaMSG Court — Second appeal — Fractice- 

See Small Causb Cofkt Act o«, 1.17 

HIGH COURT RULE 80a — Advocate Gemral—AjMmit of docBmenis hi rf 
the Frotlionoiavg against Advocate General — Poitir of ike C’oHii—Fr*ivigtile 
of the Crown — Pract ice — Civil Frocedure Code, section 12fA 

' ^SseADTOCATE GeFEBAL lA 

— 361 — Suit against a firm — Addition of ike qf parira'’.'^ 

constituting the firm — Fmctice and Fro-'iJuy — Jurisiiytioi of ll ' i.i r' 
entertain suit — Letters Patent, danse 12] Rule 30 i uf the inui Ibui,,- 

the Bombay High Court does not extend tho jurisdiction of t lie Hour*-; ii ir/ruly 
sanctions the use of the limits name a.s a coiwenient description rf its severed 
members and exempts a plaintiff from the obligation of setting Lrili tlitb' 
at length. 

SuAxv Walla'ce k Co. V. Gobdhafdas ,,, (LiOdj II vm. Silf. 

HINDU LAW — Cutchi Memons — Succession — Marriage in approved Jhri?, 

/S\e CxTTOHI llEKOFS ... pj 7 

of Bomag 

Mmjuhka—S'mcesdon to Strkilum^Co-w uA f/i skj n. f 7, v // fj *(.<•!?! b 

brother's son^Deedpfgift, eomirmlkd of—Alsuinie or iimihd u/ L 
mice^-^FgamJmm MagukMi cFiapter iF, section 10. pkcitii. 2’'AthA 
strmiion of.] By tho Mindu law of the Bornbay Sehool^ tlnr jn 

, ject to the doctrine to he found in the Tjavaliara Mujulhi wlsitro 
' difers from it^^a co-wddox? is entitled to eueeced to tho property d wciimui d i hv^ 

^ ' without issue, in preferoace to her husband's brother or iiuBbamrs l^rot la?f hoti. 

A 'deed' execxited hy'a Hindu in Lwour o| his future wife cemro'rod iiamnib-aMi* 
property _ her, ^'^her heii?s, execute, administrate, atid mfigiul* «u dw 
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condition that if she died '' without ]eaTin.g- issue o£ the intended marriao-e who 
BiiaJ succseed to a vested interest.’’ in' the' property, and without 'ex6rc?s,inff' A ' 
power ol* appoiiitiiiont given liei* by the deed, then the property shall vest ■In Iier ' 
icgai heirs according to the Hindu law of the Bombay' School” ' ■ 

IlcM^ that she took an absolute estate of inheritance in the' property. 

'The true construction of of. chapter IT, section 10^ of the Tyavahara 

Muyuklia, and ^one that brings it into harmony with the Mi takshara, and also 
recoiKules it with 2}Iaclimn 28, ps .that} it should Be read distributively as reo*arcls 
the property of women marrried according to one of the approved ‘forms and 
tiie projierty of those married^in one of the lower forms. In the one case those of 
the. heirs ,enume.ratoi by Brihaspati who are blood ■ relations of the"'htisband^' ' 
nanudy^ihe Inisband’s sister’s son, the husband’s brother’s son, and the husband’s 
]>rolk^o’ will succeed to the woman’s property and in the other case the relations 
tlio father will succeed. ■ 


^ llie order of sruieession is not indicated in the series of heirs enumerated by 

iiriliaspati. 'The solution is to be found by reference to pladiwm 28 in which the 
heirs nro dcserihed as the nearest sapindas of the wife in the husband’s family, or 
. .Tliiv nearest to .her in ' her father’s family, as- the case, 'may he. '■, Tha.^ list 
exhtiusiivo, and neither a co-widow nor any other sapinda of the husband is 
exc*h3*uxL The w< 'ids ‘‘ and the rest ” mean or include the odier relations of the 
hnmnd p3r ildher. The co- widow therefore takes in her right place and is a 
, prefei’eatial 'heir to 'the husband’s .brother -or Iturl'anda brother’s son., 

Bai Iv'Esseebai Huksbaj Moeaiui . ■ ■ ■ ■ '(19,06).. BO' Bom.. r.dBI 

lilNTHJ LAW — Intemsi-^^Dcmidtcpat — Interest aecrnecl due mt 'affeQiei:t $ ' 

dMhV.hijh^t:]^ Plaiudit* advanced Es. T14 to the defendant. The whole of this 
wtis repaid by th‘e defendant. The plaintiff then sued to recover Es. S3-9-2 
being tjio a.miuintof interest oyer the amount from the date of the loan to the 
dtiU? of it.s rc]>;iyiiK-nt. The defendant raised the plea of damdnpatf alleging that 
liO sum was due as principal at the date of suit, so none could be recovered by way 
of ..mterest., - '■* ■ 

jJvhLxhid the ekim should be allowed ; since the rule of dmndupat litiAwo 

ap'plicafiiH! to right that has already 'accrued. 


dlu' iJilc of ilAUhlupai does not divest rights that have accrued I it merely limits 

jvMiiiiig rights. '' b-.;b' .bf; '.'.■.■'''■'V'.-:’-' 

A suit agati'ist a Hindu debtor for interest actually and legally accrued is not 

"laiTCci .merlty; beeausa' the ''principal /Sinnkntf^ paid-offif' 

IkxMAK ... , ... (1906) 30 Bom. 452 


«****.,.. — — JTtt/eAi Memom — Sucemion — Bons adminuiering the property of 
ihir detuHhsed ftdlwpdl Afnong the Ivutchi Memons, who are governed by Hindu 
tlie smwuH Ikuisare entitled to the estate of their deceased father, .subject ’ 
to flic of Ids debts. They are, therefore, entitled to take posses.sioii of 

iJicir futlj<u*s property, to administer it, pd to pay debts without being Imble to 
Ui’crouilmo the l\3iirt otherwise than' as heirs. 

Jf ivni-^Co-widom-^ldeceased eoHoidow — Stmlhmi ^'^roperty of 
iit V rf' iung m-wldow eniiUeci to succeed — J!}k'arest snrvivmg Bappido^ 

Am/rclingto Ih© Mitakskira a surviving co-widow is entitled ' 
ti:i’hiicci>‘d to the jsi property 'of her deceased co* widow as the nearest siif- 

V, , Kk'lsirsAi t. SiiKlMK ’ , . ..M , (1905) 30 Bom. 333 
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HINDU ltkW—8Mdlm—ScmdayiJe—Bm^ hy mU—Fower of Msposal mhfect 
to husdand' s consent — Q -mm service--- r ritti* 

Steidhah 

BtridhciJi — Suocessio%--’F%ll hrotliers the hushtznd oite cnilticd^to 

succeed 'hi preference to his half -hTotheTs—3Iitalcs]iOir(X*^ A Hindu jiuduw tHe*,! 
without issue leaving her surviving one whole brother and thi*ev? half-brotl^'iS or 
her deceased husband : 

Heidi that under the Mitakshara by which the parties were govoruoa, tor the 
purpose of succession to the non -technical striclhaii of a widow who has ihcu 
without issuo^ the whole brother of her deceased husband is to be preterrei.1 lo Ins 
half-brother. 

Parmappa Shiddappa. ... ... ... (lOOO) St) Ilom. 607 

‘^Stilts hy manager of joint Hindu family having mimr to-pareenem 

— Minors names should he added as parties— High Qourt—Origiurd Side — 
Practice* 

IHHEPHTAHCE— Law— Laic of Bombay Bclml---^Miiahsham—V$mahim 
Mayuhha — Bimession to Stiidhan— Co-widow — Husband* s hrother---Muskxnd*s 
hroiheds son — Deed ofgifti construction of — Absolute or limitnl *'staie of inherit ■> 
mice-^Vyamhara Mayuhhai chap. IF, sec, 10, placita 28 and 00, comirmimi ofm 

See Hi^rnir Law ...... ... ... ■ "... 431 

USTtrUHCTIOH — Plaintiff candidate for election as CounciUor— Plaintiff ' not 
^nihlished in the list of candidates — Becemng Officer— Suit agninst Muniidpi- 
liiy — Declaration — District Municipal Election Eiiles^ Mule 
Municipal Act {Bom, Act III of 

See DrsTBicT Municipal Acr ■ ... ... ' /, ... 41111 

IlSrSOLVEHCr act (U & 12 VICT., c. 21), SEC. Zl—Sak hy Offiekl Asfgmt}— 
Sanction of the Court— Power of Court to set aside a eouipkhd I’buler 

the Indian Insoh-'ent Act the OBicial Assignee has full power to sell ilie property 
and eftcots of an insolvent, aud it is Ms duty to make sale of the sum** with all 
convenient speed. The sanction of the Court to the sale is not iieecssarw 

Section 3 i of the Indian Insolvent. Act does not vest tlio Court with power to 
set aside completed sale. 

WOONWAILA AND Oo. V, N. 0. MaCLEOD ... ,,, (Ih|)l!) PO fhcj!. blip 

INTEBEST — Hindu Late— Damdiipat— Interest accrued dm not ajbicf /.y rPe 
ofdmndupat. 

See Hindu Law ■ ... 4, ^^4 

IHYESTMENT BY 0UARDIAHS---Bwii>/e.‘ ^ inr&imait h^i 

ofmimfs property— Indian Trusts Act (/i of 1882), 20— (I ffrJiff < < ud 

IFards Ad ( VIII of 18M) 

Sec CUAKDIANS AKD WaB»S Acf ... ... ;y;i| 

JOIHDEE OP CIfAECBS---( 7 n#mi 0 f^ Procedure Code (Ad V of I 81 K). 

230— Successive hreac'im of trust— Joint trial— Sumn TraJuarkZ* 

mmntug of 

See 0ami:^iL Phoc^Dmu Com **. ... ,|if 

JOIHT TMAUj—Orimiml Procedure Code (Act V of 

Sueemhe hremlm of irmt—Jomder of ekarges—Same m 

. tioR ^ mmniug of. . ^ ^ . 

^ , Sm Criminal PE.qcEDimB ' ' . , 
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JlTDIiJIAL OFFICERS OH TOUR— F^poieetion Aei (^Flllof 
1850 ).] ileid^ tiiat .Judicial .oIBcers,. whose' -nfficial movements may" leave them ' 
op.^ntotlw charge that they wilfully compel parties who appear before them to 
follow the uioveioents of their camp, should strive to exercise their powers with 
such cotisitloration for such parties as will secure them froiii any imputatioE. 
iiiiseoodiiob iu this respect. 

Oikjashankab t’. Gopalji ... ..e ■ ,«. (1905) ' 

JUBIGTAU OPFICRRS’^ PROTECTION- ACT jXVIII OP 1850) --CM Froee. 

,, .ilii.ru CtaA, 'A/h of lh82}, sec, 199 -Suit agabist u Magistrate to recover 
d.fjpifjt's Ju^ijment written by a Jadge after Ms tramfer’^Prooeedings before a 
Magistrate for aneAtrs of Mufiicipal reoemte — Jurisdiction — Proteetion afforded':' 
i'f> jKtliCHil oiffccrs'-^PiMia policy — ■ Judicial officers on tour.] To secure protec- 
tion mitier the Judicial OhlceiV Protection Act (XVIII of 1850) the defendant ■ 
must show, 


1st. That the art complained of was done, or ordered by him. in the discharge 
«if his Jnclieial duty ; and 

2ful. That it was within the limits of his jurisdiction, or if not within those 
limits, ilmt lie, at tlie time, in good faith believed himself to have jurisdiction to 
do or order the acts eomplained of. 

Ill a suit against a Magi.strate to recover dainages for iujui*}^ to the plaintiff on 
accoiiiii of: the highly^ arbitrary, spiteful and ' illegal conduct of the defendant— 
the conduct being in the course of pi^oceedings instituted by a Municipality 
agaiusr the plaintiff before tlio defendant as Magistrate for the recovery of arrears 
nf li'Vii'ssortax— ilw plaintiff contended that The ' defendant had no jurisdiction to 
entertain the proceedings because the arrears 'were , paid before the proceedings 
m’ore cotiiriieiirod, 


tlrnt* tho ease was one which the Magistrate was competent to entertain 
rtinl none the less because in the result it might , appear that there was nothing 
ihmsdiclion for the purpose in hand rested, noton the proof adduced in 
sup|.n,)ft of the charge, hut on the nature of the charge actually made. 

The proficctioii afforded to judicial office.rs rests on public' policy. And 
alilpHigli tticrol^r ti umUcious Judge or Magistrate may gain a protection designed 
lutr- fuif lun% hut io the public interestj it does not follow that ho can exercise his 
: with iiiipimity. .His eonduct.ean be inA^estigated elsewhere and due punish- 

lucnl awarded. 

Judicial offiocr'^, wdmsc official mo vemenis may leave them open to the charge 
Ibid tln»y wilfully compel parties avIio appear before them to Mlow the movements 
of I'lpdrVmnp, idimikl strive to exercise their poweKs with Such consideration fm* 
sniJi parties as will secure them from any imputation of misconduct in this respect 

HlEilSILlNKAil f. GoPAXiJI M. (1905) 80 Bom. 241 

of miion^ZeUepB Patent, d. 12”^€ontraet Act (IX of 
1872), 4'!— <l!\ 9\'^Oommi^smn> Agent — Place ofpagmmt of debt 

*See, tiE’irRus pATisrr ... 

— ..^^Crffil Fmceinm 0ede {Act XIV of 1882), see. 17, oLic)-^Om of . , 
tketkfi^athmis mi teshimg within tMJtmedwim <ff t/ee Oourf-^Leave gitm . , 

■A»SV;-r Pj^ocmBiTEEdlOB ^ .r. ' ... )570 ^ 

passed bgfrsi OouHaMoidng plaintiffs^ claini^^ Appeal bp _ 

(Mmia dirnksd of appeal-^ Applieaiion bg iefmidaft to the first ' • 

Cmtijor Fromiufo ^oip(Act XIV of iB8B), sec.5, 5o!, bJB. g \ ^ , 

^ PiociuwB?^ CfOPEy ' ,*i* , 

ii’'»hrS ‘''A;.'; A-;" " 'A . s',/' 
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taken m apartimkir wa^-^Omiseni of parim'^Prac- 

flee* 

See Peaotice ... ... ... 

, — ^ — — Provincial Small Cause Court Aoi (IX of 188?), sch II mL 31— 

Jurisdiction of Small Cause Court-Suit to rmooer an aseertairnd smn as profits 
oflandSecond appeal — Migh Court-^FTattke, 

See Small Cause Couet Act ... ••• •«* *♦♦ ^4? 

—■‘Suit against a firm — uiddition of the names of partners constitut- 
ing the firm— Jurisciicton of the Court to e7itertain suit— Leave of the Ccfurf— 
Letters latent, cl* 12 — Practice and proccdit7*e* 

^eoLsTTEBs Patent . «•« . •** , , ».f 8t,j4i 

Suit against a Uagkiraie to recover da^nages — I^roecediugs before 

a Magistrate for arrears of Municipal revemie — Ffotection afforded to judicial 
officers — P%d)lic poUcu— Judicial Offioerd Protceiion Act (XVIIl of lSc>0)*] 
in a suit against a Magistrate to recover damages for injury to tke plaintiff on 
account of the highly arhitrary, spiteful and illegal conduct of the defendant^* 
the conduct being in the course of proceedings instituted by a hiunicipality 
against the plaintiS before the defendant as Magistrate for tlie roeoverv of arrears 
of house-tax — the plaintiiS contended that the defendant had no jurisdiction to 
entertain the proceedings because the arrears were paid before the px’oeaedinga 
\Yere commenced, 

Meld, that the case was one which the Magistrate was ooinpetont to ejitenain 
and none the less because in the result it might appear that theriMvas not hi rsg 
due. Jurisdiction for the purpose in hand rested, not on the proof addueeJ. in 
support of tlie charge, but on the nature of the charge aetualiy made. 

Giejashankae Gopalji ... (if)05} 30 Bom. 341 

'——Suit against sevml dcfendmiUSome dfendunis rcsldhig oyisidi^ 

the jurisdiction of Court— Oh jeciion — Mmliest opportunity ' — In the 
mstitution of the suit — Civil Frocednre Code (Act AT/Foj 18B3U 17 and 3d* 

Civil Peoceditee Code ... ... ... ... SI 


— Transfer of stiU—Oml cases— Pou^e’r of High CouH fa rrm 

sidi from Court of Political Pesident at Aden — Letters Paieut of High CouP, 
1865, danse V^—SupeyPatendence of Iligh Court — <Hartcr (31 ’ xh" F’ ■" - 

^ 104),' section lb— Adeyi Courts' Act {II of 1864)* 

See Tbansfeb of Suit ... ... ... £*4i;i 

IIROI^—Ooctipamey- tmaiit—Mortgacfe hj oiXtipaneu ietiani^ForfAbtre—Kiidl Ad 
(Bom* Act I of 1880), secs* 6, 7, 8, 9,' 11. 

/S'ec Khoti Arf 

^ IiHOTl ACT {BO]\L ACT I Of 1880), secs, 6, 7, S, 9, 1 1— 

—^Mortgage hg ocevpfmicg imuint—PorfeUurd\ Tlioro is no autbi‘>rify fur ku* sirg 
that an occupancy tenant, whose tenancy k not cleterinlnoib forfolt'^ liis ietiancy 
by parting temporarily with the possession of his lane! to unoilit^r wiilmut 
mg the land as completely as would be necessary, In tl:e ru'sr ol I'uivikgod 
, occupants of aiiouier siib**class# to place the 'land at the tlisiicisal of the 
And so loiig^ as Ins ttumncj is not dc^emiineclr the land k not jit din dkptval of 

the khot^ And tlio khot cannot, claim to' timt the - 

right (icnved irom the oecupaney tanaiit, 'Oithar as a trofimsm* w ofmimtM 
5mrly^ tenant, so long as tlie prir^ilegad oeaupatilV rights T«,tnia,!n iLUiic-fermliiiRl 

, ^ by resignation, la |»0 orVluiy eeitiW . 

■ y ft SiOTAJiA^ (IsiW) to Rh>i, S30 
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KITTCHI Law — ^ons administering tke pfoperi^ of 

their deceased faiher hi, ' Among tlie KntcM' MemonSj wlio are goTernecI by Hindti 
La Wj iEe sous as leirs are entitled to tlie estate of their deceased father, subject 
to the ■ payment of his debts. They are, therefore, entitled to take possession of 
tholr father’s property, to administor it, and' to pay debts withorit being liable to 
riccoxiut to the Ooiirt otboinvise than as heirs. 

VecrasohJcarajic t, (1903) 26 Mad. 792, followed. 

ilAji Sajjuo If. Allt Mahomed ... ... (1904) 30 Bom. 270 

LAND xlCQlJISlTION ACT (I OF 1894), secs. 12, ,18— hig ike Collector-^ 
Meference^ io Cotirt---Co}hstrmtion of statiite — Meaning of word ^Hnmiediatclyi''] 

The provisions of the Laud Acquisition Act for tlie compulsory acquirement 
of private property are made for the public benefit, and, in the case of such x\cts, 

** if upon^ words or expressions at all ambiguous it would seem that the balance 
of hardship or inconvenience would he strongly against the public on the one 
construction or strongly agaiust^ a private person on another constructon, 
it is consistent with all sound principles to pay regard to that balance of incon- 
venience.” A', 


Dkmfs etm (1S80) 3 App, Gas. 827, followed. 

The word ‘^hioticc” as used in clause (5) of the proviso to section 18 of the 
Laud Acquisition Act, I of 1894, means notice whether immediate or not. 
The clause in question prescribes one of two periods of limitation forai)arty 
who has not accepted -the Collector’s award, viz.i either six weeks from the date 
of the receipt of the Collector’s notice,- whether immediate or not, or six months 
from the dale of the OAViird ; wMch&oer gperiod shall first expire^ 

Where a statute or wi’itteii contract provides that a certain thing shall be 
tlcmc ircimodiately ” regard must, be had, in construing that word, to the object 
of the statute or contract as the case may be, to the position of the parties, and 
to the |iurp 0 so for wdiich the Legislature or the parties to the contract intend 

that it shall he done immediately. 

The conditions prescribed by 'Section 18 of the Act are the ^conditions to 
‘which tlie power of the Collector-- to make the reference is subject, and these 
conditions must he fulfilled before the Court can have jurisdiction to entertain 

the wfeiviwe. ■ .7^,' „ 7,7,:,. 7, 

Bum V. Oiiktkmimi ikiilmig Co. (1880) o App. Cas. 837, referred to. 
CknMie v* MhMrdson (1842) iO M. & W. 088, Raleigh v. Atkinson (1840) 
II M* & W. 677 and h% re tke apflkation of Shesliamma (1887) 13 33om. 37fij 

followed. 


3A* MK liAHD lOQrBOTOK* AoT 


(1905) SO Bom, 375 


, ,,, S330. 18 {%)--Refemm hj CoUeetofj^ 

a ymmln i)f fMeditm—Addiiiond gfomds urged before Court— Issu^.l. Sectioa 
If). ' a of tha Land Acquisition Act requires ttot mj person interested 

wl 0 1ms «W v.'wptea the CoUeetor’s award and requires the Collector to maio a 
rofMcnw) to tlie Court “ shall state the gronn^. on which objection to the award 
it tttkoiu” Such requirement is one of the conditions pi-eeedent to the obligation 
of the CoEoctor to make the reforenoe. 

JLilA that as action U7 of the ChB Procedure Code allied the claimant , 

lit; tlie hearing i» hot tio th^ grounds set out in his notice, > _ , ^ 

7J«W, fnitlier, that he k 'entitled to idyanoe ! claims in respect of portions of , 
tlw land taken' np not referred to in hk' notice. , ' ' - ^ i ' 

U m RcstoJin B, SUXSSM ... - ' ' - ' ■ ' ••• OWS) 30 Bom, 34*1 x 
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LAND EBVEN'UE CODE (BOM. ACT V OP 1879 ), secs. 5t'., 57, 1.35'— 

qf UBS6ss'fi'h6'j%t-^JJ^oTf^ituTe hy Q-ovef*nMBfd — iM nj ik(' 

occup(i}it‘-^JR&'’yi^(x>nt hy CxovQT'iWi&'iit io tJiQ oocupctMt Siut by^ ‘PBCoii^ 

2 Wsii€ssio 7 i“’^JEIy 2 i^iti€s ctTi^^hiy of th& cotidwct of tho pi%yti6sJ\:- lUjri’ciiiiitv.oidi" 
narily implies the loss of a legal right by reason of some breach of ohiigatioiL 

When arrears of assessment are levied by sale, then seetioii oO of: tlio Laii»i 
Eevenne Code (Bom. Act V of" 1879) in piirsoance of an obvious polii\v, 
empowers the Collector to sell ‘'freed from alltenu res, iiicmubrances^and ngliis 

created by the occupant or any of his predecessorsln-tifcie or iii^ um“wi.s • 

subsisting against such occupant.’*' Should the Collector otherwise dif<poHO of 
the occupancy, the section alfords no such protection, and^tho legal relation •"*' 
must be determined by reference to the ordinary law.^ So judged, the oilect.s of, 
a forfeiture and the subsequent acquisition of the forfeited property are snl^joci 
to the control of equities arising out of the conduct of tho parties. 

Bdhrislma Vasiidey v« Madhcivmv Namyanild^O) 5 Boni. followeth 

■ ,*»• ■ (!CI0(>) SCrBoiiU toJ 

of mi)Hya§e%^ lidf 

that if a mortgagor left in possession grants a lease without the coiiciiiTencc of 
the mortgagee, the lessee has a precarious title, inasmuch as, although tlio lease 
is good as between himself and the mortgagor w'ho granted it, tk; para mount 
title of the mortgagee may be asserted against both of ihera. 

■ »•* *•* ’«*• (lb04i) Ih) Bom. 

LEA YE TO SCJE — Letters Pafent, cl* 12 — Jurhdictloit of the Cemri io 

suit — Hides and Forms of the IJoinhciy High Courts Etile ogahui a 

firm — Addition of the names of partners constltutmg the 

jprocedvj'e^ 

Bee Lettbbs Pateot ... hOl 

QftJi^ defendants not reshUng vkithUi' if /ih‘ 

Court'-^-Leave given after insUtidion of the suit-- Civil Fromfarv Code XIV 
0/1882), 6m 17, ch (c). 

/5W Civil PitocEDUBE Code ^ ■ ' >...170 

:MTTEES:' PATENT, ch. n-^Oontraet Act (IX q/'187ih, .vevx 

sion Agent-^Flace of pagmmt of debt — Oiwe of fh*' 

plaintiff, a commission agent and- merchant carrying on bn>ii)e>s in binnhiiy, 
gave iastrnctkms to the defendants, also cpmmLision ngeutn 
carrying on business at Phulgaon in the Birda “Zlila, to enter info cert.hiii tnium-r* 
tions on^ behalf of the plaintiif, and the defendants enterei iiilo tluwi;* ir.uu'iuctlons 
as commission agents on benalf of the pkintiC AccouiiU wifiv ^ant niid ivivscii-n 
were transmitted from Phulgaon to the plaintiff in Bom froiii Ih-mf/ay 
by the plaintiff* to tne defendants at Phulgaon. Subsequently the pbiiilitT liulvinl: 
applied for leave under clause 12 of the Letters iktenrt brought a stiiT in ba.- 
High Court at Bombay to recover the amount due from the tiiii 

of the accounts between himself as prinaiiml and the doiVudaiit^Miij c-oraiidaHtnii 
agents at Plmlgaoxi : the defendants pleaded want of |urisclicthu.i. 

Ileidf that as ( 1 ) instructions wore sent ho, the defeiidriiits from Bo-fribm^ 
'.■©accounts were rendered to the' plaintiff (at BmMv) ami (;rj i|s;'rf}a»d w 
. made from Bombay to the. defendants at: JPhuIgsoiq I'be fU'Vifttfi'it of money 
, fora was ’clearly to be in Bombay., 

Fmm C'mUJi Tho espression cause of aettofi nmus tint Imiidle d , whiA!li 
it is necessary to?' the plidntif to proyebete^ he ean mwmnl in hm snit. lot 
v‘ iromatefM faetij,' bnrmatekl'iaeto without whieli iti# iihdutilf riui#! 



GiNERAL.:mi)ii:. 


■sxxtii' 


if- my ul: these material facts have taken place within, tho jurisdiction of 
ilti ijivnt, tie u leave can be given under clause 12 of the Letters l^ateiit. But if 
110 siitduoatcnnal factsj^ave taken place within the. 3urkdi(5tion of the Court and 
leave is given, ^ then Hi is open to the defendant to contend at tho heariBg that the 
Ciriirfc has no ;fiirisdietioii,*« Where no specific contract exists as to the place 
wiicre the payment, of: the debt is to bo made, it is clear, it is the duty of the 
dufatei* to meko the payment where the creditor is* 

iWoTinAL a. Bvr.Amxh (1904) 30 Bom. 167 

LFTTEIlr^ ih\'rrh\T, fi. li!— /is.nx’ i/ ilu CoNpi^-'-J^yhdifiiOn oj fkc Oouri fo 
iifiroiitiu ,syii -- of tfic Bombay High Co tiH, M tile Stmt 
ag find a jfmh itlfVitiim o/f/o. names of parimrs comiituting the fmmi-----Ih‘acUce 
and P)pT^ ihirt.^ The plaintifis ^^ued, on ilie 1 0th Xovemher if;04 on ilio Onghial 
Siiio of the Brniilniy High Court* ‘‘the firm of Shaw, Whdlace & Co. as it was 
cotiHliUtUd on the l^hli SefUinuljer IbOS and the partners in the said fimi on that 
iliite/* l.li 0 oetiira for luvacli of an agreement dated tho lOtli of September 
IStN 0X0(11 to I h\ ilig delViniaiit firm in favour^ of pkiulitrs at Calcutta. Tho 
I'daiiii Hie defendants carry on business In Bombay : part of tho cause of 

action arose in Jlunkiy* ' Prior th.e service of sunuhons and pursuant to a 
ciiftuilicr :iL!«d Jkeeu'iber Il)04j, the plaint was on the 7th January 1005 

uuiitmiel by Hpi adlitum of llu' names o! 3Iessrs. WhiHace, Ashiim, Greenway, 
llumwl Mciiln*’ iriiu di'il four vveie at flu date <*f pkiiit and oven afterwards 
carrviny; nu !,nisin(’s« : and Stclicruu* one ot’ tho pa,rinei's, having died in the 
iiit'uinvluby lih txi'cutia lUeaMu also tiddtd as a parly defeiKhiiit. Before 
the dcMtIi of Seeheimu the partnerslilp look in a new partner : and this now 
imriitcrdhp opifiu'd a luvmch tdlke hi Ikmbay* Prior, howeverj to the prosoiita- 
Ikni of flio fdauit, hare was yranied under clause IhNaf the Letters Fufeiit. It 
uas !)bjc«'rod on belkilf the hnii that leave under clause 12 should not have 
liictm gi'Antrd ^ thai tho mdor allowing lliu umendiueni was wTong ami that tlw 
Con It iwid II H ju*T^dhtLm to ivccl^e the snit- 

tlud Wa.lko\ Asldon, Giwnway and Hue, according to ilw 

uilcgdlion^ itt llu; plaint, were lialde as co-|Kirtuiers to the pkiiitflfTs and none the 
|C"S bia'uuiso tb.e eslap' »,d‘ tho dm used eo-parlucr might also he liabks togelher 
’.villi tiiuu* It \WH Kalso vpiU.,| ih;ii ihoy \vciv caiTyiiig Oil lH.!Hiries.s wH Iiiu tlio 
jurHiUctioii ;i!id this uimid bo ihoiigh there might be asHociaicd with them a 
isartu'cr wfiWIi wa- nut a membtfr o£ tho lim \vJnm iiliiw, Wallace & Co, entered 
niUt tijc ivgrcL'Uivut uu whit 4 the suit mais based, 

ii) the case i\*ll within ftnie Jdl of the Kales and FoiiiiS of the Bombay 
High 

(d) TIal ilif> suit a«. urigimdiy friaund wnw Hglitly rucelval iiTCBpective* of 
Ivmo nnim dmPA li ot ha\im Patent ami the defciKkiniC contention that tho 
Cvuirt iiiid |iir!/idi;ctkii4 laikd. , , ■ 

|4) That Moukhtf m tlic cxeciiiot’ of Hmhmiuk was urungly addod as a ^ 

tlefiiiidwiit,, ■ ; , ' , / ' ' I 

As to tin; CifJier four dcfomhint.^ the' amsndmont was useless ii- they* 'wore . 
liJready pmCm : if they ir/?ro mtl then the amendEmt 'jjltiniM not liave lieeit made' 
cxccpti hy fiu oThfr oi ii jiicU|oy'K4»g iimt leave Imd been obtained under claiiso 12 
«*l ilic Ic’lfors Patiiufo . d , .v' '' V V 

Uiib?3dl of Dm llulesimd'Fonmof llmyBamky High Coitrf*. does not oiieittl;;; 
ilia jiirisdietfoifi «J tho ikfort'f il iiiorely sancdloEs^ the use of the llnids tuuifo ns a ■ 
coivvitrtimti dcsi'rintuvn of ili miwaP mcinbcrsi and 'e'.tbmpts a .planitiff; from ilie 
obIfonrDvfii of ivtiiiig lorili thfir 

\ h* ■ . - ' (lOOe) BO Bomu 861 



index* 

Pa^'d 

LETTEES,PATENTj clause IZ-^-Tmmfer ^ of suU^Olml eases— Puiixr^ of III fik 

Oo‘ityt to TCMovC' suitfvofii Cowpt of Political Mesideut at A-dcti—Bup^-^YlHieiuIttwc 
ofSiqJh OoK^rt— Charter Act (24 and 25 Viot.^ e. 104); Ho— Aden CoutVs 

Act (II of 1864), 

to Teak SEER oe vSfit '■■■' “•* *** *** ”* 

LIGHT AND AIE — Physical comfoHSiihsiantial dtmagc—Lidk/j- MtHtuii tits 

(Fo/ 1882), seGf%8, cl {e)—Disiurhance ofPaserde}dd—3l€tairinj tfrfutarb- 
cmcc — Injunction to g^revGiit duturhauce. 

See Sasemeito Act ■ «.» ♦»» *.« 

LlMITATION--.Om7 Procedure Code (Ad XIV <f LS82), r.kqhXiX.iUc. M- 
Decree for possession — EMcution of decree — Obstruction— Apidleaiion for remo» 
val ofobstniction numhered and registered as stdt — On tlsy 
1st Juno 1889 dofeadaut’s liusbaad Fislinu sold certain land to Yitlail and pa,-\>ct! 
to liim a rent-note the period of which expired on the 20th^ March ISfKX 
qiient to the ex]>iiy of the j)eriod, YishnUs and after his death hh wicloiVj tho 
defendant, continued io possession. Afterwards the plaintrBis, to whom the Jand 
had been sold, having obtained a decree for possession agninst* the soils of Yisbiiu, 
Yishnu’s widow, Kashibai, caused obstruction to delivery of poshession in oxeeiition 
of the decree. The plaintiffs, thereupon, on the 22nd January 1902, applied for 
the removal of the obstruction and the Court, on the 26th July 1902, ordered that 
their applica'tion be numbered and registered as a suit betiveeii the decree-holrlei'iS 
as plaintiffs and the claimant as defendant under section 331 of the Civil Procedurd 
Code (Act XI Y of 1882), chap. XIX, div. He 

Beidy xuversing the decree of the lower appellate Goon, that the suit wa.^ m.u 
time-barred. The claimant was not entitled as against the deeree-holders e* 
count tlio time up to the 26tb of July 1902, when the application was luimbeml 
as a suit, as the period of his adverse possession ; for it had coded prior to ihu 
20th March 1890, by reason of the proceedings under div. M. of chap. XIX of the 
Code of Civil Procedure, initiated on the 22rtd of January li)C»2. 

Heishkaji 1?. Xashibax ... ... (IM5) 8M Kom. 115 

,~,,,,praud—D:efence » ] that a defeiuluiif is entitlui io rwiht a 

claim made against him by pleading' fraud, and ho is entitled to urge that plua 
though he may have himself brought an unsuccessful suit to set asiile tlio 
aotion, and is not under certain circumstances like those in hand |frec!i.ii.leil froiu 
urging that plea.- by lapse of time. 

Mangnaih v. Cfovind (1901) 28 Bom. 639, followed. 

Mahomed v. EseMl (1905) 7 Bom. L. E. 772, not folloiml 

Mihalal Ssamxum 1 !?. Khabsewi tlPGI'i Jhj IAjui, 395 

‘--Money secured a pledge — Bmi for momif Imi—Thnw ym'm frrn 

the time of the iom*] A suit for the recovery of aiuiiey R»»auvu ly tIpIccIgV" is n 
suit for money lent. The period of Hmitation is three yws CrM« liiisi/ ihn 
loan is made. ■ ' * - 

Yeuamu DEMTim , (im) mikrnuUU 

LIMITATION ACT (XY Of lB7f)^Apiiimmij o/,^:UdmMdbf {\mrlf JH 

• (Bom, Act IIIoflSfGf sec* l7—Fossmorg o/f/w 

\laiddf ii) order viUage qf/ieers to gweefed to Ms rMd 

'~'i m/iMaiifieilf Whenui Mlmlatddr’sdedsKAi hwank |7 of fhe 

StimlatcMrs Courts Act (Boiii. Act IH'of IS70| imposes oft Itifiii the duly to iwiif? 

,r‘ an Older to the village 'pMmtn to' ' give efe*t thereto* TIiihIiiH- is in no wiiin*’* 

3 //conditional oil an applicatioE'h^^ the Ml'inMdfa* for tile At ' 
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Where such iiiipemtive duty is imposed upou a Courts then the Limitation Aefc 
(XV of 1877) has 110 application. 

Il^^lamGoundan \\ Bamasami Ay^^an ilBSl) 4 Mad. 172, VUIml Jamirdm 
Vt YUhqjlmv Pnikvjirav (1882) 6 Bom. 586, Mmardas Jagflmndas v. Dosihcd 
(1882) 7 Bom. 310, and Pmim JagjivmY* Firjada Pegam {ISB4) 8 Bom,. 377 
followed. / ''. ■ 

■?;. Kusiiaea ■ ■ , ... ... (1906) 30 Bom. 415 

TilMITATION ACT (XV OF 1877 ), 'SEg* 5 — Admission of ap^yeal after preserihed 
time — Application for excuse of delap — Practiee*} To entitle a persoai to sncceod 
on an application to esEciise delay in . presenting an . appeal he must satisfy the 
Court that he had sutlicienfc cause for not presenting an appeal within the pre- 
scribed period. When the time for appealing is once passed a very valirable 
right is secured to the suceessf iii litigant ; and the Court must therefore he fully 
satisiled of the justice of the grounds on which it is sought to obtain an extension 
time for attacking the decree, and thus perhaps depriving the Rucoessf ill 
litigant of the advantages which he ha^ obtained. 

Kabsondas Dhabamsby t?. Bai Gtjkg-abai ... (1905) 30 Bom. B29 

LIQUIDATION — Company — Bidian Companies Act (VI of 188*2), sees. 149, 214 — 

Cirii P meed are Code (Act XIW o/1882), secs. 111, 146, 561, 566— Ex parte 

Practice ... ... ... ... ,, ...173 

3fAHOMlDAN LAW — liamfi Sunnis — Pworce — Talak-ul-bain h/ one pronoimce'- 
mmi iu Cite alu(‘ nee of the xoifo-Sxee-uUon of in ike preseme of the 

of the divorce to the wife — X.iixZ‘\ihmo,xA'-- Death of the 
kmhmd Ufore expimthn of the period ofiddat] A, a Mahomedan belonging to 
the ilanail Sunni sect, took with him two witnesses and wont to tho Kazi and 
there proncni nooil Init once the divorce of his wife (plaintiff) in her absence. lie 
IijmI a ialtihudma written out fey the Xazi, which was signed by him and attested 
by tlie witiic:w*8. A then took steps to communicate the divorce and make over 
flic idipf money to the plaintiff;, but she evaded both. A died soon after this. 

Tho idaintiff tiimmpon tiled a suit alleging that 'she Was still tho wife of A and 
rlai ino 1 1 ua in t civan m and rcsidenco. 

/L /f/, overruling the com eniion that the divorce should have been pronounced 
ill TOO tinuis, 'tliat the Uikk-nkbuimt irregular divorce) is good in law, though 

Icid ill. tiheologj. , 

Ihhf fiirilicr, in answer to the contention that the divorce Was net final 'as' it 
was !wvo*r coiwrniiiieatdd to tho pkintM, tlmt a bamdaial, such as' the present, 
rcdriiMMi IcMiianHAst and customatw wmtiog, took effect immediately on the mere 
writing. Tlie divoreo being abisolute, it is effected ns soon as the words aro written 
*’*' ermi witlioot tlw wife racking the writing.^' ^ . 

fii fwdcT to o^tabliKli Milm-uVnrMt there must bo present at least throe cemdb : - 
ibuifs i— '' ' . ■ ' ' ,/•. ' ■ I" 

(1) r*iv«\imai,5». danger of death, so that there , is, as it is phrased, a preponder- ^ 

!mrv €ii Miduf or appraliension, , that is, that at the given time death ‘ 

hlnsi lits Jjiiwc i;nrcWde . ■ ' ■ ’ 

(2) thow must 1)0 some ^tegrec' of .subjective apprehoiisibn of death in the mind ' ' ^ ' ; ■; , . ' - 

of the filrk |»r8im ; ■ ^ 

’ tlivro must be some exlefeal indicia, chief among which would be” the ■ ,,, 

bndfilify in attmi io orAiwry ‘ ■ 'iUA. , ' ' 

Wlicwn iiii iirr 0 vt)caMe divorce' has heen pronounced by a Mahomedan,! husband'. 
ill health, and tlie Inwknd dies dimng .the/penod of the discarded ' 'r' 

sW to lid'iorit fethe huBbanl.’' * y,, 

' ^ ' SAftAIIAI RABIASife^ . ' ■■!>.**’ ' , (1905) 30 Boffl. 537' 
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MAHOMEDAN LAW— S'itii! pt restitution of eonjugal rlcjMs--Kou-pff -.mft of 
dowcT — GonsmMnation of m(i>rTiage>'\ To a> IniHbanclrf sBit for rc.stitutioii: ot 
con jiigal rights^ the wife pleaded noii-payiTieiit of dowor. To tins tlie livisbiiiiu 
pleaded COBS ammat ion of marriage. . 

Meldi that after consummation of marriage, non-payment of^dower^ even thoiigli 
proved, cannot; bo pleaded in defence of afii action for restitution of coiiyigai 
rights. ' ■ 

Ahdtd Kadtr V, BcMma. {\m) % kll. 149 , Kmhi \\ MoitlLi 11 

BS7, and Mamidm 7 iess(i Bihi v. ZoIdrudd^% Slieih {l!^90) 1 1 t \il. foilmved* 

Bai IIansa r. ABBPLiiA »•. -•» (1905) JkKBum. 12:3, 

MALICIOUS B‘EOSECUTIOiSr-~jS''a«Y for damages /or malicmis ptoiieeuHoii - 
Gommeut'emenl of prosectttim hon^ fide — Oonthmance malo atdmo — 
mid prohahle cause-- Questdon of fact.] The piaintif was a membe? of a Joint 
Hindu family to wliicli a house in Jainbusar belonged. The tas: In respect <>£ this 
bouse fell into arrears. Summary proceedings before a Magistrate wore institiilwi 
by the Municipality under tbe District Municipal Act. The auiount was paid 
after , the institution of the proceedings and tbe prosecution ended without a 
decision on the merits. The plaiiitifE brought this suit for dainagc^s for nmlieions 
prosecution against 5 defendants, numely, (1) the Municipality of Jaiul:msiu\ (2) 
and (3) the members of its Managing Committee, (4) its Secretary, and (5) its 
Barova. The first Oourb dismissed the suit. The lower appolli to piwscd i;i 

decree against defendants 1, 4 and 5 and awarded Ils. 55 as damages agaiiiHl: lioum 
On api^eS. to the High Court — 

Helds that the suit should have been dismissed as against tiiese dpfendaiitr. 
that the object of the Municipal Seeretaiy being to teach a niitiat^nw 
other defaulters on the disadvantages of non-payment of the tax iJiut cmil'l not 
be regarded as an indirect motive or as malice for the purp''wes of such :i suit, i*, 
being a legitimate end of punishment to deter other evil-doer, 5? from (yffeoding in 
the >same wa.y. 

Whether -in such circumstances the Muiucipalitj fonid in ruiy bo 
held liable for the me] Ice imputed to its Beci'otary. 

^cAHurther, that the Secretary was no party to the proiHiediug^; vUiich wera 
instituted by or on behalf of the Aliinieipaiity. It was not in iiii''* piowcr to 
deternvine 'whether proceedings should bo insliru ted JK»r did I e. in*! flute tliciu iu 
fact. 

Ifclds as to the Baroga that the facts failed ioe^hi.blisll i% snilirlc:!!' '.jM’om.d iVr 
Icganiability. Though a suit will iio for malicious 'coi'itiriuation of povoodhigy, 
it was not shown that the Daroga took any active step after the luyuieid or til'd 
he persevered malo ammom the prosocutioii or that he had the .iirbldiosi of |ny>- 
curing per ne/as tho conviction of the aecusod* 

Mizfolm V. Mackinder (1861) 30 L. J* ((?. E)257 at p. 2U, fulhr.icfd. 

Town MiTjricrrAOTY of Jaiibits^vr Gni,T.\s'rrANa:tt {1905'i 3d Buin. fr; 

AIAMLAmiKS^ CX)UBTS ACT (BCBI. ACT III OF 1810), sew, , 

Smt— Deem Oil— J)idg of the MdmlatMf to order miifHg.i ofifrr.f bj gke » /b 
Me order— ^TJ n/;!/ ah&lnte and rngmirfed-^-Zirndaimi /fd {XTrff 1871,/ 

, applimUfi WJmre a MmuMddr Is tWision fiwaak fimmmu mkViim U of fitc 
Mkmiatd/ods Gonrts Act {Bom* Act III of 1876); Iaip 0 «'ss cm Iriiu the duty f.o 
an o,rder to the village oilcors 'to give thoTOto. Tlie duty la in ti# wfis** 

; ' conditioDai on an applictithm kdng, made to the 'MimMMir hr the ; it k 

V ^ ' aosoliito and xiii^iualHieiL ' . - 

Liinitathm 'Ati- , ’ 

, (XWof l8?7)h8smoap|dM T,; ^ ^ 'v 
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^JTijlam €roimdcm r. .Mamasami Ayymi (1881) 4 .Mad. ;! 73, Vitlml Jamrdan v. 
Vitkojirm Fntlajirav (1882) 6 Bom, 586, Iskwardm Jagjimndas v. Dosihai 
(1882) 7 Bom* 316, and l^emias Jagiiwny* Fir jai a .Begaii (1884) 8 Bom. 377 
followed* , . ■ ■■ 

Balaji i\ Kushaba; „ : ,.y ■ ' ■. ..... .. ... " ... (1906) 3o Bom. 415 

'^lkDKET--Ciiy of Bmdmy Mmtici:pal' A Act 111 Mf secs, 410, 24, 

sell* i). {4i)—Froliibiiiok of sale of fish except in a market — Sale from a hasket 
placed onjhe Okowpati fores hore-~- Sale from a ^essd'-^Frimfe market --Onus, of . . 
•proof’^-City of Bombay^ limits of^Bomhmj General Clauses Act (Bom. Act I of . 
1904), sec. 3 (10). ; ' ' . .■ ■ ' . ^ 

to B0503AT MraiCIPAL.AcT ■ 120 

]^fARRIAC:rE, CONSTJMMATION" OF '-Suit for resHhition of corJiujalrigliis-^Konpay’* 
ment of dower— A[(tho}ueda7i Lmv* 

to Mahombdam Law .. ...122 

yi XliZAJIi'M iVVT--I)eath of tliehushand hefore expimtion of the period of iddai 
—liiindU Snmfis-^Bioofce — Talak-xil-bain by one promimmnent in the ahmiee 
if flf] 'irifp—lE.vceuiion o/talakaama in the presence of the JCazi — Communimtion 
rif’ / A' hirof rt to the iid/e—Jlahomedan ZaicJ In order to establish Marz-til-maui 
therr? iiinst l;e present at least three conditions ; — 

(1) ^Froxiiiifito ilaiig-or of death, so that there is, as it is ])hrased, a preponderance 
(p/sij/'/bii) uf k/mf OT ai^prehension, that is that at the given tiino death must he 
more prebablo tliaii life : 

(2) there must bo some degree o£ subjective apprehension of death in the mind 

of tlsa si ok person j 

(3) ^1 here must he some external Jndida, chief among which would be the 
liKiHlity to attend to ordinary avocations* 

Wdioiv m irnn'ocublo divorce has been pronounced by a Mahomedaii husband 
151 ItCKilili, micl the Irasband dies during the period of the discarded wife's 
hIio lins rm tJaiia to inherit to the husband. 

Sababai 4f. ii iBTABAi ... ... ... (1905) 30 Boiii. 53? 

!^f A Y r K I r A — // i rd u Za w—Jnh eritance — Lmo of Bombay School — MUahslmra — 

I Ma y%(h!m—Bmcessio)h to Stridhan — Co-uidow — Mushands hroiliar 

liuAhnrr.Ui rathe f s stm ---Deed of gift, construciion of—Ahsohte or limited 
i\sta!v if fihnitaiU^c--Vyiwakara Mayukkaf chap. IF, sec. 10, placita 28 and 30, 

ra^islruciior of 

Sec Lam ... ... ' ... ... ... 481 


i if m\hiiin-—A.d mi Mtsiraii mi bond passed to Judge— Mefmal of the Judge 
ta a Appeal — Guardians and Wards Ad (fill o/1890), secs* 34, 35, 36 

amUWl 

to 'i'U;AKi>f \xs A51) Wabus Act ... . ... ... ..*,164 

*.**.«*.***,«. and 5%—Giktrdmn of 

permn —(Ziianlitiu of property— Minor having propnetmyjntenstmth adults m 
iiJni umiig comprising all minm's — Guardianship liable to cease 

as soon rf,y '/km h m mhdi person!} X guardian of the property cannot be . “ 

iippoiniAHl hr a minor whose only proprietary interest is as eo«parceiier with ^ ^ ■ 
aditif.s in (I Joint family property^ ^ : 

ffiis nrlndph df)c?s not apply when all the eo-parceners are minors and a 
guiirdism of th'# property- is appointed for the whole number, Ungangovda r, - ' 

iiangakti (1896) F. J., p. Bih Miowed* " / . ^ ' - 

, As soon as thure k an adult eo-parcener, aiiy guardianship of the property pre-^ 

, /fioiisty comllt’uted'eitheroea'ses orisiBble.tp ce^se. 



xlii. 
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guardian 'of the properly of minor eo*parcener^^ 

exclnaivelj constitute the Joint family 5 should, reserve liberty to miy minor on 
attamiug majority to apply for the- a'emovar of the gxiardian of the propertv or 
restrictions of his power under section 52o£ tlie Guardians and Wards Act (X- III 
of 1890). 

Bikdah V. Mathitrabai ' ... ... ... (I 90u) 80 Bom. 102' 

hj guardiaiiB of property — I^rimiples (jrmrkhiy^ inmM* 

menthy guardians — Indian Trusts Act {II of 1882), scdhn ;30*— (i-?nnr/hnf and 
Wards Act iVIII of 1890). 

... .... ... — 501 

MITAKSHAEA—Cb'widow^—Decea^ec^ Go^mdow—StruVian property of the ^ de- 
ceased — Surviving co-widoio entitled to succeed — Nearest surmving Sapinda of the 
Jmshandf] According to the Mitabshara a surviving co-widow is ontitlal 
succeed to the property other deceased co-uidow' as the neare-t 'Urviviaw 

JS'a^^^^da of the husband. 

: o . •** (1905) 30 Bom. OJld 


- : Law--- Inlieritance^LmfJ of Bombay Schmi’-- Vyamkira 

Mayickka — Succession to Stridhan--Co-tvido%v-^MusbamVs hrother — i/ iid\^ 
hrotheds son — Deed of gift, construction of— Absolute or limited estate of iek mi- 
Mayuhha, chap, IF, sec. 1 0, placita 28 a?iii 30, cxinsfructiou ofi 

... ... ■ ... - ... 43:1 

::MGKTESAES,. POWEES OF APPOHsTTMEOT AND DISMISSAL 

tkm Committee — Dismissal of Mo/ciesar — Foicers eecerclsahh iu the inhres!^ c/'/A- 
Devasthan — Good and sufficient cause — Burden of proof. 

See Devastiiak Committee ... ... ... 50S 

MORTGAGE — Land in possession of the occupant — Arrears of emessnu //,»//,• 

by Government — Be-grant by Government to the occupaniSnit hy 
to recover possession— Equities arising out of the rnndnet (f the L-n ^ 

Bevenne Code (Bom. Act V o/1879)j secs. 56, 57, 153. 

Nee Land Revenue Code ... ... ... uy, 

Pi 0 o mortgages on the same property e.recuted by the .sarue 

JSudt under the second mortgage for sale of the piroperfij suhieetio f.ht //!/.■ j;/r 

— Owil Brocednre Code (Act NIF of 1S8'2), sec. 4S.] Where a mJrl,L!!vy.‘e 
two mortgages on the same property executed by the sume e.-n.aM: 

maintain a suit to recover the sum due on the later iiiortgagc itiily, by ?*a:v k ih-'* 
property subject to the prior mortgage. 

Keshiveam Eanchiiod ... ... ... (KhVj} llrat, 148 

— W?itten document — Absolute eonrcyancr^Cynirmp i,pai 

agreement or 8 kttc 7 )ient of intention — Inference from Z/V/i 

ividenee Act (I of 1872), sec. 92,. 


&<2 Evidence Act 

MUNICIPAL ELKOTION'-^IlM’jfw^ Municipal Bieetmn Bub" 13** 

Biaintiff candidate for election as Counciikr-^FiuiMiijrs nmue nnf / ''Wr>4f»/ i/i 
the list of candidates— Becemng O^flker-^Stdi agarmi 3Iuuieip>di(^P‘^ABrhrAfu 
tion—l7?Jmic4ion— District Almmipai Act (B&m. Act Illqf VMn ). ' 

District Municipae Act ' • m* 

MOTICIPlLITr*--(7/^^ ©/ Bombay Munidpal Aci {Bom. Jcl lS8^‘b 

S 0 C*S, eimses (w% (a*) mid (y% sec* 401 — byedams Ng$. 4u, 
-^Co^siruetion. , ’ ' ' .4 • ' ■ ' ’ W 

_ ;v. 4b ' v^^ Netf Bombay MuNicmii Act ''' . ''b' 


1 L> 


40b 
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ML' mOIPALITY-O^ ofBmMay Municipal Act (Bom. Act III of 1888), sec. 249 
Wlkwitliin place of public resort and as 

(Cn. Act III o£ issir^ Mtmieipal Act 

EMPF.nor. nDwAEK.vDAS^ ... ... ... (1906) 80 Bom. S92 

iTn i J^'«'nioipal Act (Bom. Act Illot 1888), sees. 

/ “ marhet-Sale from « 

> ; .f ;i‘ r^/ , ^Jf^'P<fforff^V-e~Sale from a vessel-Prhate marhet- 

G-cmral Clauses Act {Bom. 

Se.i\ 1^*0 H ISAY Municipal Act ... 126 

— '^hirkt Mimicipal Act {Bom, Act III of in'r . ' . 

IZ^Flamtiff candidate as Councillor 

~‘l //.if^^ iijf nacie 7iot pubhsked in the list of candidates-— Ilecewing Officer— ■ ' 

DisTUicT Municipal Act 

'NX 1 1 \ K S i A1 of Native State — Law in British Tndia-~-Differenee— Burden 

o( It lies on him wlio asserts it to prove tliat the law of bho native state 

Ui low Iron! the law m British India,- and in the absence of such proof it must be 
JjcM ihfii exists except possibly so far as the law- in British Indk 

lYFifo on apei ilic Acts of the Legislature. 

ll^GMraATH r. Vaejivatoas ... , ... ... (1908) 30 Bom. 678 

^ ^^fof -il’jiW Transfer of negoUahU seeisvily ly debtor to Ms aredi- 

,S'w Costs ... ... ... ... ... gy 

XiJ'ri.CK OF lIESUilPTIOX— OarefoMJBent property—Orant—Ofer of eotnpensa- 
m'<'edent—mtiee to om of three e.veciitars— Joint oceupmits.l 
Jh lo ihat. the notice ot resumption iv'as not a condition precedent to the no>ht of 
wf.Mhum. _ Even assuming that notice was a condition precedent, that provision 
h;\.l Ih‘i -11 satisiK'd In- giving notice to one of the three executors who were ioint 
niviipiiniji. Tho iirovisinn .as to notice was nothing more than a statement of what 
be aoihu %vhoa practicable, for the purpose of saving the occupant from such 
iiii'onvciiioiK'o a.s an immediate resumption might involve. 

SucKKTAET m State v. Vamanbat ... (1905) 30 Bom. 137 

NOTil'E, SEUVIXJE Q¥— Appeal— Eespondent— Failure to carru out theremArfi^ 
nu'Mis of iki Cade (Act XIF&flBB2), sec. 80. ' ^ ^ 

.tVrt* Civil PiiociniTBE Code 62S 

OI'SllU;CTI()K--'J)t«iTf; for possessmt— 'Execution of ieme— Application for 
rohi\}iml of ohsirreium manhered and registered as suit— Civil Froeedure Code 

(AA AT/ edmp. XZX, div. H. — Adverse possession— lAmitation. 

SVa? CfviL Pbocebube Cons ... ...115 

OCCi'FAXCV TE^^AXT— i/cjr/0£6ye % oempanep temni—Fcrfeitufe—Mot— 

XiioH Ari (JUtn. Jet i of 1B80)> secs. 6, 7, S, 9, 11, 

SiY IChoti Act «»• . 

OKIXS OF FilOOF-— Ik'W of NaMm\^Staie—£aw An British Indk—BifermcC'^ 
SVmici'^Cofifdefiiial relation— &^t. 

iSVf 0|Ff . 1 . * 4 , ' 4,1 

qf , of except in a marhet— Sale from a ' ' 
imsket plmsi on ifm CkovmaU foreskore^FHmte market— Oitu of Bomhm 
' Mfmrkipai Act {Bom/AciJlJbf ld$S% am* sekfD* (4).' ' ^ - 

,, Bomba.? Mwotal A^ , ^ , ut . , w. , ^4. 126 ''F 



GESESAL INDEX. 


ORAL mW^WEr-B$dmnption suii—SaU oiif and ml—Wriiicn 
evidenee foT constrtdnff the doeu'tnent~Orctl evidc'/ice 

eontract ^oas obtained fraudulently^^^ividence of 

Dekkhan Agricultunsta’ Belief Act [XVII of l%l%)--Indiati Eudcnco Act \,I 

0/1872), see. 92. 

Evidence Aci’ ■■ .*» •*« ^ , *** 

PAEEI' kT>'Ani---ConimGt'-^Im of the custoni — ^ 

plainti-ffs in Bombay bought and sold in Bombay cotton and otlior prothicts <*ini.8 
orders of the defendant who traded at Shahada in Kbrn'mlcsln^ In respect Oi inc 
transactions sued on the plaintiffs before due date luid entered into cU’Oss ecntnr‘i>' 
of purchase with the merchants to whom they had originally sold p)ods on 1*10 
defendant’s account. The transactions were entered into on pakki adai tenm. 

The contract of a pahha adatia in.'the circumstances of this case is one wlioroby 
he undertakes or guarantees that delivery shouldj on due date, be given or^tako:i 
at the price at which tbe order', was.” accepted ov differences paid ? in effect lie 
undertakes or guarantees to find goods for cash or cash for goods or to pay the 
difference. 

The evidence in the case establishes the following propositions in eonneetion 
with pahM adat dealings. 

has BO authority to pledge tlio eeodil; of Uic» 

.to' the Bombay 'merchant and that no contractual pin thy is 

v:t'.A"' esta^ the up-country constituent and the Bombay merfhant* 

..-S,.-" That the up-country constituent has no indefeasible rigiii to iiio ciwrnut 
, . fif.aiiy) made by iliepaJcfca adatia on receipt of the order, but i h) yjiT.hba; 

' .. may enter into . cross contracts with the Bombay nieivkintf eitiic r on lii« own 
. .account or on account of another constituent, fund tliereb}'' for pmctk-al piirpo^icH 
cancel the same. 

The .is under 110 obligation to substitute a ffes'b eonf nir’i 

meet the order of his first constituent. 

^ Bdeld^ that the defendant knew of the custom, which wiis not nm’caHcnniblc it 
did not involve a coiiffict between the jpaMiu adatkCs interest and diii). 

Bhagwakdas ??. Kanji ... (lUOA) ibl lliuu. 5 

PABBOH"---^ccomy?ZeVe — Grant of conditioua-E , pardon^TfiC jjarStnid ae^tt'mpfke 
giving fitU anil f rue sfoty of the crime, hnt rkiracdmg U in 
before the Sessions Court— Oi'der of Stssio'th^ Court to //.Mb 

to withdraw the pardon — ’Forfeiture of pa'rdon — 2 ^nal of fn* 

y^Comgmtmemt—OonmMion on his plea of 
* Fractiee and Procedure— Criminal Proeedure CoJt (Ar^ I’^h/ 
dsa 

iS'cc Cbiminix. Pbocbbfbe Code ... .*» ,»« ... b 

PAESI IN3TOTATE SOOCESSION xlCT (XXI OF 

Parsees %nihe mqftmil before the introduction of i/w if t >p*t**^ <fi ^ 

^odfmscience—Prmtm of English Eqntig Courtsi} llefori' rlit ff.swsli.g k" f ht* 

1 arsi Intestate Sueewion Act, i860, the kw govoming in' tlr-* nwTfuwMit 

was the ascertained usage of the community inociiliad In* tlio nuc.?? oi oqnifv' and 
good conscience. It is true thaB in such eases the piticlleo of tJn? Eug'ddi .Fruity 
i/ourts wotild also he followed with necessary inmllficatioiis, tlui reb/renev fb 
these_^ucm.rfe would he not the purposes of IntroduciTig sjx^elal or |HfVuli"ii* 
(locmnes ot English law? hut mther with the purpose of elucjilniiiig tljo 
^ ot ecjuity and good consclance and of giTiug uniform effect to tlioni^ 

Before the passing of the &cc@isiou Aet a Faiwe liiisbani! did not quire 'lliat 
particular right which’ In Bugllsli fow accrued to a limte-iui ovi't kii 


/personalty. , ■ , 

SSAPTOl/.IJf* BoSSAtePT 
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■ "Page 

FAITPEIi* — Apjylieaiion^ to file a sidt in- forma . ptitipens'^^^ Other than Ms meessanj 
wearmri apparel and the subject-matter of the suit^'---Co7istrnciion'-^Omi I^rd- 
n Jure Code (Act Xi V of 1882), -^ec. 401. 

See CiYii. ]?K 0 CEDrRi 3 Cobe ... ... 593 


I’EKSIOXS ACT (XXII I OF 1871), sW. 4^—‘‘SnU’’—Exectaw!i proceedmf/s— 

Fapment of (inmutp charged on Saranjmn lands — LiahUiip of the son of the 
grantor to make the pagme-ni----FartiUon offamilp 2 ^ropertg'---'lncomc of a Saran- 
/•h;? rtilage — Conoiiiation agreement — DehhJmn Agriculturists* Belief Act {X'VII 
of I S79), 41 — Decree.] A conciiiafcioii agreeineut was tiled in Court on the 

l«5hlj June 1882 under section of tbe Bekklian Agriculturists* Eelief Act 
(3I.YI1 of 1870). It effected partition of family property between two brothers^, 

: ' A.andH- Under tlie agreement A inidei^took to pay to N Es. 456-0'-6 eTery 
year, imd for tbe eosvenienee of tbe parties this was to come out of tbe Saranjam 
k?ais vdiicb bad fallen to tbe share of A. Tlio payment was regularly mad© 
during tbe life-tiine of A, uud after lii,s death T, tbe son of A, continued to make ■■ 
tlie |)aym.eiifc till 1899, when be stopped making any more payment.. . ,B, tbe -soH' 
tif IN ylio had died, tlien bled a darkkast to enforce the payment of 1899-1900. 

, .T obioeted to tliis darklimt on two grounds: (1) that ' a. certificate' under ■ the ^ 

. i\uifcions .Act (XXill of . 1871) was. necessary ; and. (2) that A*.s interest having - 
terminated with bis death, the Saranjam must be considered as a fresh grant to 
tbe son who was not liable to continue the payment. 

//Ud, (1) that mdliicat© tinder the Pensions Act (XXIII of 1871} was not 
tiecossary, lor tbe word suit in section 4 of tbe Act does not include execution 

pi’ocpodings. 

}\i infill T. BaMthordJl (1892) 10 Bom. 731, followed. 

^ Ifeidf (2) that A tvas a trustee in respect of tbe Es. 450-0-0 for tbe 

nj ligyiiyn to pay wlikb would attach to the succeeding holders of the Saranjam 
inul it Miowed that X and his descendants would have the right to call upon A 
a! id Ids ilescdiidants to account for their management of the Saranjam and pay 
to them BtS. 45l40't> peramiuim 

A stMusenf decruo can only be set aside upon the same grounds as an agreement 
can I'U’t $et- c. y., fraud or mistake or misrepresentation. 

Per /hrfrr, Jl — A Court executing a decree cannot question the jurisdiction 

of the Court vdiicli passed it.'* 


The present ap|)ltcafc!ou in no way affects property fulling within the purview 
tiF tlie J\tisions Act, but seeks enforcement against the genera! assets of tho 
jndgnumtulcbkw whose liability under the decree is not mad© a charge on the 
Saranjam or cash allowance at all That liability appears to have been imposed 
and accepted not :is effecting any partition of the Saranjdm property, but for the 
|.uiifpo:’« of eifecting oquolitj in the partition of non-Sawanjdm property, the 
Hiiranj/nii property being merely indicated as a fund available to the 'defendant 
for tiie purpose of discliarging that liability**' 

TliwiUKriAii Balvakteao ' *.*, , _ (1005) 30 Bom. 101 

PLEDiJ Bceuml h/ a pUdge-SuU for momg Unt^LmiiaUQ%'--TIme , 

^mrsffPm lime of tie Imut 

Limitation •t* ;*»• •«* «»» »*» ***.218 

■ ;i-NJW;EE OF Ip wlU--^Foio$r of „ 

posfdmdgecHo kmkmeFsmtsmi-^w^mrpm-^.VriUl • . ■ ' 

■' '•*» , ‘ ' «** %»!» ...,229 

PMCtlCE— Aimismm of appeal after nresmbed Ume^ApplioaHm for eceomeof , ' 

Aet{kvof\%d% «6C.^. ■' • ' / ' '■ 

Sm hmitmo^ Acs ■. , ••• . , ' ''••*.329 
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PRACTIOE — of documents h^: orcUrofMe:TrO'0^^^^ againsi Ahomtc 
(j&%eTal'‘^P ouoev of the Court'-^JPf’efOgaiive of the Urown‘----'Siff h Co iiri M ide ^Oti 
^Cimi Procedure Code, see. 129.2 Tiie xDOsition of^tlie Advocate in 

India corresxDonds by stetE-toiy 'eBacfcments to tlie' position iiekl by tiio Attoinc} 
Genei’al in England and ■ there ' is', ample antbority for the , view txib generally 
speaking the attorney General : is 'not, called npon to make dlscovcrv on oath. 

An order by the Prothonotary calling upon the Advocate Geneial to sho\y eansc „ 
why a suit instituted by him should not be dismissed for want ol’ proscciititm is 
not one which is within the jurisdiction of the Prothonotary to iiirtke. 

The Advocate General' of Bombay v. Adam.ji ' *.* (IbOo) Boin. 4'74 


^Chemher proceedings — Certifying Counsel.} In certifying Co'unM‘1 

hi'chamher 'matters; t1ie;Gourt 0 ^^^ have regard to the following circimi- , ^ 

stances: — 

' (l)::WheG either side of the intimtion to euiploy 

Counsel. 

(2) Whether the matter to he dealt with involves the considoratiun of compli- 
cated facts or merely of simx)le facts. 

(3) Whether there arises any suhstantial question of law vchich hy 1>c 
argued and discussed. 

''Gct certifying Counsel has been j’nterprotwl im 

meaning that Counsel should be certified unless it is not a fit case for CoiiiiseL 

!2ulek:abai Ayeshabai. ... **. (ID05) 80 Bonn li)0 


— Procedure Code (Act of 1SS2}, see* iff k; 

pronoumed in open Court or on some future dag—JS^otke^ iu ih: pa rim or iitdr 
pleaders or recognized agents-^Practice in the Mofussil CouHs &tmngig its* 
appiwed of. 


See CiYiL Peocedfee Code . : . .v ■ 45.5 


— ^^—^Emdence taJeen in a partimlar ^C'ag'^CQi^Mn^ of 

GW/r^.]' ■ .Tn ' a suit to recover damages for wrongCui diversion by ilio 
defendants of the course of a brook, the Subordinate Judge, at the of ho*,h 

the parties, proceeded to the spot of the diversion, made in.spo(*ti*';n and examined 
witnesses on the spot. The depositions of the witnesses wt-re taken d-*evn iu 
vernacular by a clerk of the Court. On going through the evidence fhe Tdin- 
ata judge dismissed the suit, holding that the defendants had ii<,4 diverted tin' 
course of the brook and the plaintiif had not suffered any daniiig. , 1 he | kill in If 
appealed and raised a preliminary objection to the proiHKlrir(M:»iAIr‘ Sui:nardii 5 ;iti 3 
.Judge, ^ The Judge in appeal held that the Subordinate Judge g I’rorodiuv vii iute I 
the decision and reversed the decree and remanded the suit fur trial j:»:i tire lunitn* 

On second appeal by the defendants against the order of roinairl 

Melds reversing the decree of the Judge and restoritg the appixil !i;» flio fii*\ ikd 
the pari'Jes, if so minded, may ordinarily agree that eVidcufe shall he bkvn in u 
particular way and it is a common ex]ieriene 0 that parties *r!u ayrw tlixl ovifi«, *:]€*; 
in one suit shall be treated as ovidenc© in another. That is not a jriartei’ whk'li 
can be said to affect the jurisdiction of the Court* i| k merciv thi! 
allow certain materials to be used as evidence %vMdi apari from "their ccmttcni 
cannot be so used. 

Eamata t>. Devawa ... .i. ■ (lf) 03 ) so Bom. 30 t> 

P®rt® oriei-— False njpmeniatim-Snit Jhr rdhf itifandde«> 

■■ ‘UfUl order —Set off elaimed in wriUen^ statemetfi—Ommmh (a fraiM i^Mur-- 
' mu Procedure Code {M JTJF of 180, 111. IM. 561. m-lcommZ- 

, JAqmdat^o1lr^Im)m Cmpmm AeUfl of 1S82}) secs, i-B,2l4.j ■ „ 
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Fei’ 0. J. the miidiiiom which prevail here, the praetic© of 
jDassing: e.v parte orders, involving the person affeetedj in serious liability, is much 
to be deprecated. 

Abmedabap Abvaxob Sm'KiHo- a^d Weaving Co. r, Lakshmisiiankeb, 

(1905)'30Bom. IfS 

PRAGTI€fE’^lIu//i Cyaarrt — On^mai Sule — Siiits % manager of joint Hindu family 
liai'inr/ minor 00 ‘- parceners— 31 inors' names sJiMild he added as parties — TFlil — 

Const rmimi — Hnie agaimt ‘perpetuity — Indian Succession Act {X of 1860)5 
see. 101.1 As a iriatter of pmetico suits aro not tiled on the Original Side of tJie 
Eombay .Higl\ Court by managers representing their minor co*parceners ; the 
practice is 10 join ail persons interested, but it would seem that even if on the 
face of the plaint there were an allegation of a sole plaintiff that he sued as 
nniriager on behalf ol: a co-pareenary the minor co-parcener would not be bound 
by Jhe proceedings unless by judicial sale under the decree rights had been created 
in innocent third parties and no prejudice were shown to the absent minors. 

, Clause 18 of the will produced in this ease was as follows : — 

, As t>o iny other propsiiy which there is, that is the property situated on tlie ' 
east side of the lit'uise of riiy step-brother, I give the samo to my* younger son 
, idilimijiv Afaiaidev foiAu He shall have no authority either to rnorfcgagcv ' 

oivto StdlAslitKsakl He shall only receive the income of the said pro- 

perty and I udve the property after his death to his son or to his sons in equal 
shares shcmld there be (any 'Such son or sons). In case he leaves 'iiO' son 
lieliind, iilni 1113? Mukhtjars shall gat -a son adopted by his vrife and thus perpetuate 
his name. And they shall give the said property to him on his attaining the age 
■©I SI years/'* ' " ,■ ■ v: 

Jliltf on a. construction of the above clause, that the bequest in favour of a son 
of Alahadev who might bo adopted at any time after Mahadev’s death a 
wi(li>v who iTiigi'it not have been living at the testator*© decease was void under 
section lOi of the Indian Succession Act (X of 1865). 

vni i 'liiwNAJE i\ CnniNAJi Sabashiv ... (1906) SO Bom. 477 

('kfcci in suit — Suit relating topuhUc charity— Suit filed hy 
Uiitj nre pLiinfif iviih the consent of the Advocate General —-Amendment of 
pfiinf hj snbs» addHion of second plaintiff — Consent of the Adcoccite General 
to ihr am ad me hi — dril Fromiure Code (Act XIV 0/ 1882), se(5. 5S9. ' 

Afv; Civic. Puoc^BiTBB OoBE ... ... ’ ... ... 60 S 

Small Cause Ooitrt Act (IX of 1887), sch If (trL SI — 
lurindietmiof SmuU CumeGowH — Suit to recover an cmeriained sum as prof ts 
of appeed—Migk Court* 

Sec Sm,a nn C ause Coubi! Act 147 

in ejectment hg Heceimr — Discharge ofEeceiver before 
ienun&iisn of sUii'-^Dcr&lution of intmst-^OivU Froeedure Code {Act XIV of 

1882 ), m* 

iSV© Beceivee ' A** . ' ■ ... ... ... ...250 

ii agaimi a^f rm-^AidUhn of the names qf partners fonstUuting 
tkisfrm^^Imdmlktmi of the Court to enteriain suit-^B‘ides and Forms of the 
Ihmimif High Coii?4, Mule Ml^Zeme of ike Omtrt— Letters Fatent> ct 12. ^ , 

lAri'TEits Pat EK f ... S04 

PREKOiJAtITE OF THE QmW'S-^Mmcate^General-- Affidavit of documents , 
if order of ike ProiMmiarg agaimt Admcate Gmt&al^Fowcr of the Court-^ 

, C^mH Mule %%(k—€inilFfOceduTB Code, sec. '• ' ' ■; A,;, 
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PRIYATE SkLE^-Oivil Frocedure Code' Chaf. 

— Attachment — Sale 'imdsr attachment' 

iS'ec CiYiL Peocbbxtee Gods •»• 

PROCEDURE— talcen in a particular waij’-^Qonsent of patiks- 
tion of the Court'— Praciicc. 

See PnACTicis, 

PROCURING BREACH OP COliiT'RkOT—ICnotviedge of ike mriract—Smi 
damages^] In a suit to recover damages for procuring a luvneK of contraei* 
plaintiff must establish not merely that the defendant procured the other defendariis 
to commit a breach of contract but that he did so knowing that there wan llial 
contract. „ , ■ , ' , 

Pakbitbakg t?. Nagu .#* (IfHHi) Jh) ILm. 

PUBLIC OHARITy— Nw/if filed ly only one p^lainiig with the vom^ud oft/ir^ Jdvi^eai*' 
General— Amendnie'iit of plaint hy suhsequent addition ofst'^condpluidif — jd 
of the Advocate General to the amendment— Suit defective in a h e?’< Ad 
—Oinl Procedure Code {Act XIV o/1882), sec, 5S9. 

See Civil; Peocedujse Code ».« «* 

REASONABLE Point cleaHy deckled hy the rulinys of the of 

^Presidency — Reference — Civil Froceditre Code (Act 2TF of ldS2), cih 4(1 

Civil Peoceduee Code ... *.* ««, 

EECEIVEE — in ejectment by PeccA'p— 

termination of suit — Devolution of interest— Civil Fromdiirc Code (Act XIV rf 
1882), sec. ?j72—3Iortyaye— -Accession to m.ortfjaycd propi'riip^-Tritnf'r of 
party Act (IV o/1882), secs* 8, 70’^'Lease by tiioidgafar—'SubAmse peiiti/ !de ii:e — 
Blyhts of morfyagee.'] Somjoe, a Khoja merchant, died in 188*L leavhwjt’ ?•« Idrt 
survivors four soils by his first wife (who predeceased Mm), his wifi,' Lafia;, 

and four sons by Labai. 

By his will, Somjee gave the whole of Ms moveable ami inmnwenhle |w«|vniY' 
to his sons by his first wdfe, directing them out of such prapeidr to give to ilal-'u 
. and her sons ihs.' SO, 000 within six jears of his death. V .h, , ,,, 

On the 12th January 1899 Somjee’s sons by his first wifi* myrigiuvu. n it.! in of 
the properties to tlie Bank of Boml)ay. 

In 1903j the Bank having advertised such properties fi»r Nile ymi't 

^ reserved to thorn by the mortgage- deed, Somjeefis sons by (wle> Iki! siiyre 

* died) brought a suit (No. 554 of 190B) against Smnjaels smts !>y his v» hV? mI 
the Bank of Bombay, claiming that the propcities emikl only* he SiinY 
the charge in their tavotir. 

On the I4tli January 1904, the Bank assigned the rnorlguge to Ihvark';wl,iM* 

On the 26th January 1004, Mr. Xaoleod iras appoint ykI a UmViVist liv tliY 
Court. . ' ' ' 

On the 24th Polmmry 1904, the RiKJeivcu- was autlihrk^^^ 
where necessary, „ , , ' 

; , On tho ISili March 1904, 'the Receiver' aa plaintiff No, 1 and Dwarkadas «« 
plaiutiil No. 2 filed the present suit to ejeefc Kissan* the first dcfemlanC imm i\ 
portion of the properly mortgagedto tiip Bank. , ‘ , 

“XlgsaE claimed to be’ In possession under a lease, froin’ ChwIimis^ tlw mmd 

V def6ntotj^,on0 of tbejpuy by Ms first wifc.V,\ ,■ 
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After tlie commencement o£ the suit, Sait No. S54 of 1903 wa« disposed of 
111 favour oi: tiie Bank of Bombay and the Receiver was discliarged. 

Tiio first defendaiife contended that Bwarkadas had no right to Join the 
Heceiver in Indnging the ^ suit, tliat^ the moment the Eecoiver was discharged, 
his power to sue and with it the suit itself came to an end. 

i/iAf, thct tlio Bank or its assignee Dwarkadas had a right to come in under 
section, 372 of the Code of Civil Procedure and apply that the suit be continued 
Ivy one or the other of them. No such application was in fact made because 
llwarkudas was already on the record as plainfciif No. 2. The jo,indor of Dv/arkadas 
as c co-plain tiff with tlie Itocciver, though it wwas not perhaps strictly speaking 
legrd at the time, did not constitute a misjoinder. 

Ildd, also, that a tlieatroj erected by tlie mortgagors on the land, after the 
execution of the mortgage, was, in the absence of a contract to the contrary, 

iiMd tided ill the mortgage. 

The Transfer of Property Act makes no distinction between frce-hoid and lease- 
luild |>’A)perty for i ho purposes of the rule of law embodied in sections 8 and 70 
or ihy Act. lii this respect the Act reproduces the English law, wdiicli is, that 
all iiiif.gs wiiirli are annexed to the property mortgaged are part of the mortgage 
,, security and tlierefore the deed need contain no mention of stniotures or lixtnres, 
unb.'ss a contrary intention can bo collected from the deed. 

iicf/k also, that if a mortgagor loft in possession grants a lease^ ivitliout the 
rnueurreiwHi of the iiiortgag‘ee, the lessee has a precarious title, inasmuch as, 
iil'inmgli the lease is good as between himself and the mortgagor who granted 
itj lite parivmount title of the mortgagee may be asserted against both of them. 

ILumEOB ... ... ... ... (1904) 30 Eoni. 250 

HECT! FlOATiOX — SiKcldv Relief Ad (Jo/ 1877), sec* 31 — Sale — SaU for speoifle 
midake — Clear pro<ff\ To establish a right to reefcidea- 
Eou of adocuuioiit his necessary to shovr that there has been either fraud or 
iinumd m r.ke, Tiider iho terras of section 31 of the Specilic Relief Act (I of 
ISTT), it is that the Court shotild find it clearly proved that there was 

s’Urli mirtta,ka 

“ A w'uu s<.‘eks to rectify a deed upon the ground of mistake must be 

K-pilre! t'i In the clearest and most satisfactory manner, that the 

ulh'-tyJ 'raeniio I t'> ’ which he desires it to be made conformable continued 
fioiic.iirrentlv hi the minds of all parties down to the time of its execution, and ■ 
aJsii iiJUNf al/lv to show exiieily and precisely tho form to which the deed ought 
to bo brungiit.” 

Fifider v. Fuwkr (1359} 4 D. & J. 250 at p. 264, followed and applied. 

Ma'diiav.ii r* lUMSfATH •.» *»♦ (1906) 30 Bom.- 467 


JKiB’lMPTiON Miri'-Sale oid-md-ont^OonsmtcUon-^Midence of intention-- 

Relief Act (XF.//o/ 1879)— Indian Emdence Act 

AhA.lrii)EOTJ Acf' ... *** 

douM—JMnt clearly decided hf the Rulings ofiheEirjh 
i!u 'fr/ if Pr>FhI nmj- €hU Rweedure Code {Act XJF of 1882), dh 46.^^ 
yV^: Cbm Ihux;EiHri,iEGoDK_, ^ ‘ ■■■ 

COMMGmil---land AcguuRi 0 ^Act (I o/ 1894), 12 and 

B-AydifHs idUm (MreMr-AJomiirucUonofmme—Meawm^ word Hrnm- 
■■■iimklnff . ../|filfi,.,..ilialvtlm%-OBditlon3..,.pmsoribed byjeet^^ the Aot are the’ 
‘ " 111 «' 111 tils ti'ir* nowor of the GoIIcctor to make tho i*© 
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m 


..^miit'ioubowinulitlwiwsMi-ofliha Collector to make the reference is sphjert. 
and llu* conditions iiiusb bo fnllillea before the Coavt can have jnnsdictioa to 

viiliirtain tie wfereiux*. 


. iw i/i Act, . ' , 

y/'/B 126 W l];:X 
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REFERENCE; BY :COLLE^^^ Ad (/qflSP4), .vr^ 18 

Gmmids of ohjedion^--- Additional gromids tirged before Coioi . — 

jSee Lakb Acquisition Act ■' ... ■ o41 

BEGISTEATION ACT ' (III OF. 1877), secs. 17, 18 cls. (d) and(/), 21, 24, and 77— 
Tmnsfer of Property Aet (IV of '^BS2)i secs. 6, IB and 21 — Indian Baccesswa 
Act (X of 1865), sec, 107 -^Document whereby a Maliomedan daugMer reUnqukh.ed 
her right of inheritance to her fathers properfy — Registration — Mefimil to regthter 
on the ground that the document did mt contain stiffiGmnt description of propirdy— 
Discretion of Registrar -- Jurisdiction of Civil Court — Vested or eontmgeni interest 
— ‘‘Spes Success! onis — Alteration not affecting the legal effect ofthec,vnimctr\ 

A Mahomedan dangliter executed in favour of lier father a document under -wlncli.. 
in consideration of her receiving Rs, 9,000, she rellnv^iiislied her right of 
inheritance to the fathers property and also to certain ornaments directed to 
be given to her by her mother, -' The,' do.ciiment was presentedior registration 
to the Sub-Registrar, who accepted the registration fee, which was endorsed on 
the document, and subsequently refused to register the document on the ground 
that its execution was denied and that it did not contain sufheiont description of 
the immoveable property to which it related —sections 25 and 21 ol: the Htglstra- 
tion Act (HI of 1877). On appeal to the Registrar, ho held that tlK> execution of 
the document ..was proved, but refused registration on the ground tiiafc the 

f rovisions of section 21 had- not been complied with. Thereupon a suit having 
eon filed under section 77 of the Registration Act (III of -1877) for a "''deeiw 
directing registration of the document, 

Meldi allowing the claim, that section 21 of the Registration Act (III of 1S77) 
did not apply. The document could not be treated as relating to property 
because it related to mere he rship : much less could it relate io inuiioveabi:* 
property capable of being described and idenfciiied. Supposing tlnit section 21 
was applicable and that the document related 1o irnmoveahio property, then 
the conditions of the section were satisfied, because under tlio docuiHcnt tlie 
executant gave up her right of inheritance to such of lier father’s iiumovcablo 
property as he might leave on his death, and that this is not only a sulliciont. but 
the only description that could be given of the property. 


Meldi further, that the document did not fall within tlio category of any of 
the documents mentioned in section 17 of the Registration Act (Ill'of *1877)/ It 
fell within clauses (d) and (/) of section 18 of tlie Act. It fell within einise (r/:) 
of section IS because there was a release by the executant of Iior right to certain 
ornaments to which she had a present right. It fell wdtliin ciain-e"(/*) hocausc :i 
Iwas:;,a,"d6oument: under- 'which the executaot, agreed to release her* right as lifir '' 
to ;her,|at^^^ of docnuneiits not mentioned ui 

17 and not falling within the preceding clauses of seorion 18. 

; -;:-.':i:;lFhet^ ori. Registrar -receives a^doeunieiit 

;:;^;,■;;'■;;fee^;'^uhd;;ve^ddrseS;-;the■^paymeI^ 'the doou:m'ent'':arid''''issues^^'-ayo'mn^^ 

taking evidence, he must be regarded as having exercised his discrcfioinirulcr 
, section 21 of the Eegistetion Act (III of 1877) and accepted the doeumonl: for 
:v;;:;;;;:,;;;r0gisfeatibn.^;;;^Butveveh:--if:4here.:;,wa8-:at first\ho acceptance '''tmcler 
;;,;-;::'beihg;:-A-;'hiatter;;iii'.:his:--;:discr0tidn.,i':-.th:e'--Oon 

ji-:y;:ftiestipA;:::|he:^ -''7Th0:::'!dis#ilic;o 

non^testamentaTy 

. property Where it does not so relate, the section cannot apply and tka disin'o- 
, , tion cannot aiise# It is open for a Civil Court to ortqiiirc into such m a 

8 -/'B not aU' estate’ m reminder or in reversion in imoiovoable properly or an c4ato ’ ^ 
y r otherwise’ deferred m enjoymeni It is neither a vested mm a eoiiutiffcut ifjif* i ' 

' ” ^ It aoe 0 ;npt oomo' mthm;the dehnitfons of. a vested interest in section ,19 ot 'fit© ‘ 
I TmsfOr'of .;Prop8rty Aet (W of m of ** a contingent interest m 21 



GENERAL IHDEX. ; M 


Page 

of tbe Act. niiii hcption 107 of tlw Iiirliaii Snoeession Act (X of 1865). So far from 
a, or a cuntaiy'ait right, or a right in present or in future, it is. in 

tho Inu, gunge of clause {a) oi: section 6 of the Transfer of Property Act (IV of 1^82), 

‘‘toe eluntce of an heir-appareut succeeding to an estate, or ‘‘a mere possibility ” 
of succession wliich cannot be transferred. 

A .mcu'c >ipes is unknown to, and not recognised by, Mahomedan 

Law*' • ■ ■ ■ ^ ■ 

^ An alteration to be iiiaicrlal for the purpose of registration must affect tlio 
legal effect oi the contract so as to make it cease to be the same instriiment* 

Abdool l-foosEiiJT y. GOOLA3I lIoosEiJ}?- ... (1905) 80 Bom. 804 

im dUDiOATA—e/r/? PfOcedufe Code (AH AIV of ISS'2), sectioTi Id-^Consent 
dei'‘ree~---IrpffHd>^A)LfcMee --ZimitaidoiiJ] On the 4th June 1893, the defendant 
signed .an .acknowledgment (liiizii) for Es. 11,534-15-0 in favour- of the shop of ' 
Baiihatram Xyiiuram, represented la the suit by the plaintiff. 

On tin? lOdi djine ISDl, the defendant paid Es. 400 cash, and a Hundi for 
Il-s. C)OOj and for the balance Es. 10,534-15-0 he passed an instalment-bond payable ■ 

Ity yearly instalments of Es. 1.000 with interest at 6 per cant, on overdue instal-- 

-■ merit, 

, p,.io Ilimii for Es. OilO was dislionoiirecl in 1895 and the hrm sued the defend- 
iiTit lor it>! amoupi. phis E& -!5 interest in Suit No. 249 of 1895. The defendant 
W‘int Cl coii'-ideratioji for the Himdi and further said that the ackuow- 
imlgment hid been passed In Ignoraneo of the true state of accounts and because 
I no bids hnd uoeit concealed and niisrepresentod. A Commissioner was appointed 
to oxrimme the piaintiff’s accounts. Ho reported that the debt really duo on the 
4Eiduiic 1893 was Es, 3,0115-3-0 and not Es. 11,534-15-0 as stated in the Euzii. 

I poll 'iliis ilw ciaiiTi ill tlit‘ suit was decreed wdfchout an adjudication of other ques- 
tions raised by the defendant. 

derendant for tlie first and second instalments 
-irliudi had become (Inc undw* the instalment-bond. This was Suit No. 105 of 1697 
and was bw Ep dJHsy and niterost. The defendant admitted the claim, which was 

aecordiugly by consent® 

III I W, tlio didiuidant iiisjitnW Suit No. 412 of 1893 against the Bakliatram 
tii'iu fyv vumdhiJiou nf Eio Instaluiont-boud, alleging that it was obtained by mis- 
repre,sa,fntatioi] and fnuKl, nud wois void in law having been passed in respect of 
wagorwg tiunsiuftions and that nothing %vas due under it. Tho final decision in the 
eftf^eyvas |:jas.«cl f>y the High Cotirt, who, without giving any decision on tlio 
meriLs, diHUiissed the suit as time-barred. 

Banding i.ha above proceodiiigs, tlie plaintiff filed this suit in 1902 against the 
dcEruknt on tho histahiieiit-bond to recover the 3rd, 4tli and 5tli instalments 
mmmimp' iu all to Es. 3,000 and interest. The defendant pleaded in^er aim 
tnjit tho iiKstalioent'boiKl and prior Rusm were obtained from him hj fraud and 
in!srcp3t53entatiim and tliat the de1)t due was one arising froln wagering contracts 
iminiforeeii-blo by law. No iiudiiigs wore recorded on these points, as the Subordi- 
li'iio JudgL* held that the defendant was precluded by the decrees in Suits No. 249 
oi: ami 105 of 1S07 from raising any of his contentions. The claim was 

ilecmal whh Ua appeal, the District Judge also came to the conclusion that 
the baiMif r/w Jndieadti operated against the defendant, but held that the claim as ■ ' 
to tiw 3rd und 'Ith instalmonts was barred by limitati'on» ■ y ; 

Ihdii the parties preferred appeals to the High Court® . ' b ' V; , 

Meld hj AmW, J.— (1) that unless it be established that the ,pleaS' •which the,' 
clofeiHlant had ntisod in tho present suit and had not been allowed to prove, would, ' 
if pn.vwl in iho Jliiudi Snit No. 249 of 1895, have reduced the amount aotnaily V’ 
hijii iu June 1893 to loss than Es. 600, plus the Es. 400', paid in cash, rha 
detdssiop in the Iltmdi suit could not operate as resJf^Si&aia in respect of the said -■ ' 
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pleas, for tlic matter which might and ought to he made a gromid of cloro,h-e m 
the liuiidi suit must be a ground of defence to *^tne claim actually made i.i . le 
said former suit. ^ , , 

(2) that the plea that the consideration for the instalment“boB<l jEvriLy iiilLd 

heoause of the reasons set up in the pleas aforesaid, would have been iriviovant 

the lator'Suit ISTo. 195 of 1897 for the first two instalnionts of hs. due uriuer 

that bond, unless by setting up these pleas and proving them the 

later suit for Bs. 2,000 the amount of the first two instalments would iiavc been 

reduced. 

Eeld by Scott, that before tbe present suit was brought the issue as to 

consideration had not been raised except with reference to tlio Iluiidi and nal 
been heard and determined in Suit Ko. 249 of 1895 with reference to tuat; docu- 
ment alone. The defendant was, therefore, not barred by res judicata h'om plead- 
ing in this suit that the bond was no longer supported by consideration. 

(2) that the lower Court was wrong in holding that the defendant was barred hj 
section IB of the Civil Procedure Code (Act XIY of 1SS2) from raising the ques- 
tions of fraud or wager as vitiating the bond as a security for the payment of the 
remaining instalments. The issue in Suit JSfo. 240 of 1895 was a sufticiont iSs'iic 
for the disposal of the case on the Hundi and in that suit the defendant's liability 
under the Hundi was 'the only matter in issue. In Siiit^ !N'o.' 105 of, 1897 there;, wjis 
no hearing and disposal of any matter in issue and the provisions of seecion IB 
had, therefore, no application. Regard must be had to the reason and scope of 
the consent decree. 

A defendant is entitled to resist a claim made ngainst him by ^plen,ding fiunu, 
and lie is entitled to urge that plea though he may have himself brought an uu- 
successful suit to set aside the transaction, and is not under certain circumstances 
like those in hand precluded from urging that pilea by lapse of time. 

(1904) 28 Bom. 639, followed, 

Mahomed v. EzeJciel (1905) 7 Bom. L. R. 772, not followed. 


Miitalal Shabieam v. Khaesetji 


(l00:i))'3O Bom,; 805' 


imS JTJBIOAT^Gwc^^^^ Act Vloflsm, sees. 10,11, id 

, ^ cmd, 17 -—Tal'nkddrl Settlement Officer — Decision — Appeal — Sem^n d- 'appmD-'' 
Subsequent suit in a Court of competent jitvisdicUotirq Chrl ain proctH' dings whirli 
had arisen out of an application to the Talukdiri Settioment Ollieor imder s,h;r:iun 1 1 
of the Gujarat Tdlukdars’ Act (Bom, Act YI of 18S8) went up to the .High C-uih 
in second appeal. 

Suhseqiiontly the same question having; arisen betwocn the same p-inio> in j 
regular suit in a Court of competent jurisdiction, 

h: not res jmUeata. A Tiibikdari Sattiemorifc (Ifili-Cfr irf 

not a Court of jurisdiction competent to try the suit. Ho is an a‘.indni>imtive 
officer according to the inaohinery prescribed tlie ]Joinh?qy L.'Ltislal'iir^ 


*‘In considerim 


inghtIle;;COInpetency^^'bf;'a :-€durt'tfor;;ihe;pi4p 

judicataf the Court ^^must look to tlic'powgu’s of the Coiir 


ill tl 


Slftli':'': :;quepioh': bf the Court must' look.. to:::tli'd:;|:)#dr3:4)f 

5|p:yg?.i.;;:';.which;;tte:Bhit,'''#as;ihstitut0dbiand'>Gtito;ihe;pwers;'d:^^ 

suit was decided on appeal.’* 

h.: .i....' 
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I^ro 2 :)eHg----&rant-~-Notlm^^^ of Tesimptlon — Offer of 
eom2ienMifwn---€omclition i^noedent --Notice to one of three executors'-^ Joint oecw- 

paMs^ ■ '■ ■■■ ■■■'■■■■. 

See Cxmo'sumT VROTmiiY '■ ■; ' ' .-'IS? 

IIEVIEW— P?m*edm'e Code (Act J[ IV of 1833), sect Ions Decree ' 

pnsscd b?/ first Court alio winy plaintiff's cl aim-— Appeal by defendant — Sum-^ 
mp,rf dismissal of appeal— Apflicaiion bp defendant to the first Court for re- 
idcpj-~--JnniMUctio?iA PiamfeiS liaviog obtained 3 decree in the first; Court, tlic 
defendant, appealed but his appeal was summarily dismissed under seotion 55 1 of 
the Civil Procediiro Code (Act XIV of 1882)* Subsequently the defendant ap- 
plied to tlup first Court for review of judgment under section 623 of the Code on 
the ground of discovery of new and important evidence. ■ 

Ilddf that as the defesidant had preferred an appeal and it was dismissed under 
section 551 of the Code, Ids application to the first' Court for review of juclg- 
.ment 'conkl not be entertained. 

It is open to the person aggrieved, after an appeal has been preferred, to apply 
for review,^ provided Ills appeal is withdrawn. As by the cancellation of the 
order for adniission of an appeal it is to be taken that no appeal was admitted, si 
by withdrawal of the appeal it must be treated as though no appeal was preferred. 

But when an appeal is actually dismissed, it was in fact preferred and caunofc be 
j'ogarded as not Iiaving been preferred. 

Ramippa r. BhaBmi ... ' ... ... (1908) 50 Bom. G25 


Procedure Code (Ad. XIV of 1883). sections 823 and 620'--Order 
in. r\vecuii()‘M'--^I)ecree — Order rejecting applicAmi for recleio — Appeall\ An 
iuhIu; in cnmmt ion, being a decree under the Civil Procedure Code (Act XIV of 
wiis pa.sscd on tlm''20th Xoveniber 1002 and a supplementary order as to 
vo^t.s w;iA made on the 2Dtii December following. On the 3rd August 1903 the 
party aggrieved by the liitter order applied under section 623 of the Civil Procedure 
Code for a review of judgment. Xotice was issued to the opposite party and the 
jippHcation for revimv was heard -with the result that the Judge after disposing of 
certain teclinical objections proceeded to deal with the case on the merits and 
having done so lie rejected tiie application for review with costs on the 14tl.i Sept** 
ember 11)03. Against tlie said order the applicant having appealed. 


^ Ildil that the* order rejecting the application for review was not appealable. 

Till,' proper procedure would be to appeal from the order of the 20th December 
111(12 relatiBg to costs. ’ ' 

A petition of review iovolvcns stages of procedure. The ' first ^ stage com-* 
imeiujcs iJtd'inarily with an ex parte application under section 623 of the Civil 
Procedure Oodts. ^ The Court may ihea either reject the application at once, or may 
grant a rule calling on the other side to show cause why the review should not bo 
gftuilcd. ^In the second stage the rule may either be admitted or rejected and the ■ ’ 

iioaring of the rule way inrolvo to some extent an investigation into the merits* If , / 

tlio laiio is diasolKirgecI then the case ends. If, on the other hand^ the ’ rule is made 
al»o!id:c%tlicui the third, stage is jyaolied. The easels re^heard on x the ■'merits and 
Kitt}" in a repetition of the former decree 'Or somO variation of it." ' ' Though iir ■ ,■ 

one aspect the nmlt is tlm sartie whether the rale, be discharged ' or on the re- .'di!, 

hearing tlio origitial decree bo repeated, in law there is a material difference, for in ' ' ^ i 
the latter thewdioie raat ter liayrng been re-opened^ there; is. a fresh decree. 

Ill tlaj former case the parties are relegated to, and still rest, on the dll decree. ' • , V/' , Vf 

':y " ^ TABiukt?. FunoHAip, V. 

BIGHT CiT 
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AGAINST PEEPETHITY.— „ BtiecessM)}i, Ac?# , 

(X of 1865), section 101. 

^ ''r'' ,'477 

SALE — Stibseqtient to attachment— Pylv^te sale— AppUcaf ion to set aside sde — Civil 
Procedure Code {Act XIV o/18S2), Chapter X/X, section 310 A. 

See Civil. Peocedure Code ,,, 57:? 

SALE BY':GPPI0IA ASSIGNEE — Sanction of the Court -^Potoer' of Court 'to-'sed" 
aside a completed sale— Indian Insolvanc^ Act (11 12 T let,, c.*21), secilur 31. 

Ijstsolvency Act «.* ... 5i:> 

SANCTION OF COURT — Sale hj/ Official Asslijnes — Poicer of Court to set asitl- a 
computed sale— Indian LisoUencp Act (11 12 Viet,, t\ 21), seeiion 3i/ 

xS'ec IirsoLVENCT Act ... ...515 

SARANJA’M---Pir^me^i^ of anmdlp charged on Sdrcinjd n Ltnd^ -LlahiUfu 

of ike grantor to make the pa f/ment—Partitioji offaoihj pop rtu— In.ua. uf a 
Sar(^ffimnllage^^ agreement— Dekhkan Aqfkidturktf Eelkf Act 

(XVIIof 181^), section Ai— Decree, " 

See Bekehax Agricultfbists' Belief Act ... 


■' SAUDAYIK. 

consent- 


'^Strldhan"‘ 

-G-umv service — Vritii 

See SmiDHAN 


hy ioill-^Powcr of disposal srh/eei to 


SECONB, APPEAL- 


■Provincial Small Cause Court del (IX nf iaS7j, uch'-hdc IT. 
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m 


artocleZl— Jurisdiction of Small Cause CoartSiut to recover m aseertairnd 
sum as props of land — Migli Court — Practice.’} Tlio plaiutiif rui' .I t'v j'ff.v'-n' 

Uiroo specilic sums of money amonnting to Es. 4(7-11-0, being }ier sluw rO' the 
levenues and pi’oiits of three sets of lands, alleging in her plaint that the mou-'v 
hadbeen wrongly received by the defendant:-^ - u.. 

(-'oHi-t of Small t'anso.; ;,ini ili,0, 

therefore, no second appeal lay. 


GiEJABAI V. EAailTJJfATII 


;!()!!., ti;, 147 


“F”'"',"'' . — Smt oftu mture cognizable hi the Court of Small Cay.xr-.- 

PxeeuUori (^decree:} Ivo second appeal lies against au order in exicutiun oil'i 

deoree in a suit of the nature oognizab.ie in the Oonrt of Small (Jfvnsw. i ’ 


loiTO^**** V, PehendraNatk 'Maherjee (1000) 

-eg -3CiSAyAire.=lfA:arNi)As - 




j Trade Mabk 




.eiNEBAL INDEX. 


SMALL tllTblii COUK,T — qf the natwre Gogviizahle m the ^ Comt of Small 
i ames — A ,eccnti,0]i ff decree.-- Second appeal^ No second appeal lies a<^»’aiiist an 
ortler in exoeiildoiiof a (lecree ilia suit:.of ^ nature cognizable in tlie Court ^ of 
Binall Causes. 


i-age 


Shpama CMran Mmcr\\mhemlra' Bath Mukerjee (1900) 27 GaL 484, fol- 
lowed.' ' ' ' ■ 


Nabayan- ‘ y. Nag^dab .... ' (1905)' 30 Bom, 113 

SMALL CADSE COURT ACT (iX: OF, 1837); Schedule 11, Article 

of Small Game GoiiH--Siut to r&eoderan aseertained sum as profits of land 

Second a^ypeal—IIigh €otirt--FraGtic4.'] The plaintifE sued to ' recover throe 
specific sums of money aiiiotiiiting tO' Rs, 447-1 1-0,:bei,og her share of the' revenues' : 
find jirofits of three sets of lauds,, alleging in her plaint that the money had been 
wrongly reccivod by the defendant - 

SebirUiat tlu^ suit was one cogniza^^ by a Court of Small Causes j and tliat, 
ttieretoiv‘,5 rio second appeal lay. 

lUiUAUAi IUghtoath ... ... ■ ... (1905) SO Bom. 147- 

8()LICjITO]l — Vosls—Sulleiiods Hen for cask — Simmari/ J mdsdietion of Court over 
smton--ComimrM%se^ h/ parties wUhont knowledge of 'solicitor — SoHGitoFs right 
to i)g}pose motion-^ — N'ef/oikiljie seeuriii/-^Tra7zsfer qf negotiaUe semrUy hi/ debtor 
/• 0 his cmi itorp-lEfeet] By a private compromise between Oullian j i, tho'plain tiff 
in the first suit, ^aud Lakslimi!3aij the 6th defendant, who was also the plaintiff in 
tlii‘ rtccoiul was agived that the plaintiff should give to Lakshinibai certain 

ii unloveable firopt.n'ty and Rs. 15,853 in full settlement of her claim and a further 
KUin of B;S, 500 for* her solicitor’s costs. 

On the 21si Feliiaiary 1001, possession of the immoveable property was given 
and a sum of Rs, 550 paid to Laksluiiibai. Cullianji also gave to her 3 hundis 
for Ks. 5,000, U% 5,000 and Its. 5,853 respectively, but the Imndis w’'ore dishonour- 

■■ 'Oil tlieiiulue dates. . ■ ^ 

In March and April 1001, tlie plaintiff paid 2 sums of Rs. 5,000 to Lakshmibai, 
by olicupic, in lieu of: the 2 hiiiidk for Es. 5,000. 

On tlie 4 til June 1904, Lakslimibai's solicitor gave notice to the plaintiff, that 
Iso liad for costs on the sum of its. 15,853 agraedto be paid by the plaintiff 

to hi« idieiit. 

Oil I lie 22nd of: Juno 1JK)4, the plaintiff paid the sum of Rs. 5,853 to Lakshmi- 
liai, iti ea.db in respect of ths huiidi for Rs. 5,853, which ivas dishonoured. 

Tiw piaiiitiff, tliorenpon, moved for an order, authorizing, the delivery to him, of 
certain property, rdlcgsug that he had settled and satisfied the claims of Lakshmi- 
l«i?f {'Aikslimikii's solicitor opposed, the motion on the ground that the settlement 
and s;itisfjiclvio!i weni collusive transatdions intended to cheat him out of his costs 
and usjsctd ilie^ Oruirt to order the plaintiff to deposit the sum of Eg. 9,000 as 
seciirity ftff the Slime, ■ ' , , 

I£4i^ that in ilio absenea o.f fraud or collusion between the parties, the solicitor 
WAS critiikid to be paid Iris taxed costs, by the plaintiff, up to Es. 5i853, 'being the 
ammmt paid by the phuntiff after notice of the Hen. * ^ , 

Tim High 'Cotrrl of ILimbay 1ms a summary ijurisdiotion over its suites for the” *' 
piirpaBti Oif oidorcing «, soliciior’s iioii lor costs ; 'and in ©nforemg it the Court laust 
Im guIiM by tlio pniiclplos of Iiiiiglislplaw. y' . , .//X 

' Mrhotliof the Koilcitor irioves the Oourfe by an application pi Ms oWa ;or appears , • 
ti# a niof.imi of tlr^ pirty agamst whom the lieu'te costs is alleged to arise, y 

ill olthor Cfwe ho eaiis in aid .t& ' equitable interfexeuc# of the Court under' its 

summary jitrlsdiciidn. - < • * ^ .. /' ' , ' .''J*-;' IVy , 



ivi 


'G-EHIBAIi, INDEX* 


Devhdibdi v. Jeffeyson^ Bhaislianhar cmd Dimka (18S6) 10 Lom. 

Wt'isto Mitter v. BHally Bfos'anno GIiosb (1898) 25. Cal* 88/ followed# lia'nidQtfal 
'Serowgk v. Eamdeo (1899) 27 Cal* 209, dissented from* 

Eeldy also, that the, giving of a negotiahle security by tlio jdahitiiUo Laksliini- 
bai operated as a eonditional payment only and not: as a satisfaction or the uen;-* 
InfB Eojncr and [1893] 2 Q. B. 286 at p. 29Gj followed. 

CuLLiAJSJi ^7* BAdHO'wn ■ ( 190 !•) 30 .bom# 

SPECIFIC PEREOEMANCPv— of 1877), seeilon U-Salc-- 
llectification — Mzttual mistahe--Cl ear proof. 

6^00 Specific Belief Act ... ••• 

SPECIFIC BELIEF ACT (I OF ISmysection^l-Saie-^^ spef[fk ftnimrm- 
cmee-^Eeciijicatlon — Mutual . mistahe-^Clear proof .] To cstablisli^ a right to 
rectification of a docnment.it is necessary to show that there has been oimer -iraml 
or mutual mistake. Under'the terms of section 31 of the Specific Eelici': Act (I 
of 1877), it is necessary that the Court should find it clearly proved that tliere was 
such mistake. 

A person who seeks to rectify a deed upon the grouiicl of mistake nnist be 
required to esiiblish, in the clearest and most satisfactory inauuer, that the nliegvil 
intention to which he desires it to be made conformable continnr-i etm;a,nTC!ii]y Ju 
the minds of all parties down to the time of its execution, and also must be atjcj 
to show exactly and precisely the form to wliich the deed ought to l>e biviughtd* 
Fowler V. Fowler (1859) 4 D. k J. 250 at page 284, foTowed and rq'q.dled. 
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Madhatji a?. Bahjvath 


(10O"I}) SadSom*, 4:5f ' 


SPES 8UOCESSIONIS — Ma7io\nedan Law.’] A mere ,sg>e3 k mikiiown 

to, and not I’eoognised by, Mahomedan Law. 


Abdool Hooseik 2j. GooLAii Hoosein 




STATUTE, CONSTRUCTION OF^^^ det {I of lBf4), ,vf,v/;oins- 12 

a7id 18 — Notice ky the Collector — Reference io Court--- Meaning of worJ ** imme- 
diately*'^] Where a statute or written contract provides that ti certain thing 
be^done immediately ” regard must be had, in construing that Worth to the 
object of the statute or contract as the case may be, to iiu> position of tlio ‘partif-s 
'f;' /-and: purpose for which the Legislature or the parties to t !ic contr.nh l>h .nul 
that it shall be done immediately. 

b./:b;:h; : ^ , ./> 

STBIDHAN — Deceased co-widowStridkmi property of ilw timmed'^^Surrirmp 

siirmim Sapinda ofih 


WM 


[133 


Lap — InheTUm%m--Lmc of Bombttp 

, fc'aitclaylk'stridhaE U tlmt wlikh fbttpuvd l>v 

^ ' ,, a^married woman 'Orty ^ thd bouse of her iiusbaud m of her f hilivr, frem 

hot brother, or parents# -Vp ■ 


4dl 





aEJfEBAL INDEX. 




Ijicept in tiie kind known as Sandayik, a womaii^S' power 'of disposal ;o Ter lier ■ 
stridkm is dnriiig covertnre subject; to her liiisband’s , consent, and without . snoli 
piisent she cannot bequeath it by will when she is sitrvived by her husband,', wh^o : ' 
is not shown ever to haYO cOQSGiited to the will ■ , 

BirAU EaCtHX'XATH ^ (1905) 30 Bom. 229 

Sl'RI — Full hrofJiers of the Jiushand are entitled to sticeeed i/i 

prefiiwhce to Ms katfhrothere — Mitakshara — MindM' Lanu 

A Hindu widow died without issue learing her surviving one whole brother and 
three half hrotliers of heiukxeased husband J , 

Mekis that under the Mitakshara hj’* which the parties' were governed, for the 
purpose ol: succession to the non-teolinical stridhan of .a widotVAvIio lias died wdtli- ■ 
out issue, the whole brother of her deceased husband is to be prefeiTecl'to his half-: V : ^ 

■ lirotlier. . ■ ■■■ ' ■ 


^UUIAP'UA r. KillSBAPPl 


. (1906) 30 Boni'. :60.7 


MATTEId OH SUIT — AppliGaiioTi to fie a siut formi paupeiis,-—'^ 
necms&ry 'wearmg>^ apparel mulilm siih/eci matter of Me/ : 
Froonkfre Code.{-^^et XIV of 1SS2), 40lf , 

Civil* PiiocKDiiiE Ckenn ■ U' ... ,.h * 

SUlhJl5S.SiX')]Nr*--‘0^^ in ■cipjrroved fo'rm — Hindu Law, . 

' CcTcailfe^^ ..''...d,;; , f , t; U/' ' A.. ' 

^ :• Law — Eons ' admdnistermg " the /property . " of ' ' 

■their deceased ''v'' i,'' 

;EIptcuii ' htaoNs. : ' '-v- a. Vi 

Ihtut Full hrofliers of the husband are entldedtowucceedijupre^'' 

fvreure io Ids hjf broth rr‘---2liiahshara>~-MiMki Laze , ' 

/'AuV''. A.;' /■ .... ^ 

Slh\hCABA)\k\rT(IAO)IA:\h(XOtnbdo)^ SECTIONS 20, 22, M^Belatmuhips 
ikwX(d.f4W.Ugttii0:i:idmiMiomJdps^^^ resh.: ' 

-:t; §0 dpFwIr 'ikeffMsieeS:: M0pfh^Akfdesemi7ifj:i$.:r^ e'i- Indian i . 

:'V:;;;;';ShA:ek||cfc'ikct:;;: A thadaw 

; '■:i:eCfb||i2|i§ttliUl;:isr';:t!iQst''''!!ow 
'TfkX'il: t :|'d)yv :c;rf 

::i;;;';t:;;;;';:deyerviii;:g wholly;Xharit01aA-::::A:bvy;vt'-yy:^ 


UTiS r. Massuy .» 


Ante iUiuiiisi ju. 


‘rpciUity. 


.See 


inirrikL 






‘See Act ' 


\ ift a suit for inowj' loniA > 'fk parlod of limitation i$,teee years from the time tfie' A, t ; 

|i:||||ii|||i|i||||iiii::||ii|||||||||||||K 





THEATEE — Cit^ ofBomh(it>y Mumci'ipal Ad {Bom. sect! on 2-iO — 

Flace of^ublio re$()d^ A. 'theatre 'is a place o£ public- resort .find as siieli falls' 
within the puwiew' of section 249 of the' City of Bombay Bfiiriicipal Act (Bom. 
Act III of 1888), 

Emperoe «?. Dwaekadis ■' ' ' ... ... ... (iOOG) so Boiii. 

TIIEOUGH SPECIAL TRAIN — Gamhling hi a railwag oarrlag(!i-^FiMk place — 
Eailwag trach--PMie liamng no right of access except paMengers--^B(}mMp 
Breveniion of Gamhling Aet {Bom* Act IV of 1S77), section, 12. 

See GAMBUm • •• ' , ti#' ', .*■',* ' -■ *** 

: ::TKA.E;E^^^ — SelleVs design-^Big^^ of rmmifaciurer---^FarincrsJttp--I)i^^^^ 

Htion — Fartner contmuing Me hits iness — Might to s%e in, resp^eet of tmeU m^adcfi 
In the year 1892 M designed. a label for goods ordered by his firm C. J. & Co* from 
J. F. A. &'Go., the London ■ maniifaetnrers. The label consisted of a yoiitli a-iid 
girl infancy dress and goods bearing the label became known in Bombay ami up 
. 'cf^htry'as',*(^ 

By M’s request the name -of G. J» & Co. was printed on the border of the hihel iii 
Persian and Gujarati characters. _ 

In 1897 M.’s partner: having retired, from 'ih,e the 4tli pla'intii't con- 

tinued the business of C..J. & Oo.^ with the other plaintiffs, under the namaj, style 

and firm of V. & Co. 

V. & Co. then ordei’ed goods bearing the label from B. W. A. A Co , in Loud»‘n, 
instructing* them to place on the border of the labels the name ot thoir iinu, \h A 
Co., in English, Persian and G-ujarati characters. 

In '18.98, B. W. 'A. & Co. .having ' become insol reiiti the' pla'Iiitifls ■i.inporfed 

goods, without the label, from E. & Go,, the defendants, who had taio.'U ro> tl:-* 
business of B, W, A* & Co. 

In 18.99, the plaintiffs requested the defendants to arrange, if possible, svioi 
out the goods under the Jori Mai ” label 

■ In 19C0, the'-defendants,^ havi.hg .purchased 'from" B* W.: A* 0c>. Ihei 
'Under the--. label, '• proceeded"'.to.".pface it on goods manufactured for unci «ohT by 
them, leaving the border of the label blank, or inserting on Hie l-Mirdor, their own 
, .^uame, .or,, by special request, the names of the constituents, bv wiiom the goods 

were ordered. 

It was not expressly agreed, that B, W, A, & Co., should nd. sfipyly gooil . umlor 

the label to constituents other than the plaintiffs. 

.t.: ::Th^^ (l) that't'hojj!aiiiii:fc.,.Inia,,.':I«:isti 

exolnsi^' nser.:of :'the label asmgainst the defeadaiif 
;y:',::;:,;:were:ript''|ntiGed.t^ 

On aq'ipeal, by the plaintiffs, , 

SI|h:::h:IA:::|hA:^'’|b#pbeH'pfhc(mfe^ 

' ; which merely denotes goods which he sells, even though he may Im viMliKhnnul tia ■ 
IJjuch a, mark may be a mere quality mark, iiklkaiiijig the rri'miftHoi't of tie? ' 

^ qumily^m the gdpdsiws'ellsj'iio one, trader can restrain any other from 
k;,; th«^t:ri'ght by -a mark tmtMulIy indicating ipality. h'or neitkn* of 

ior,,pr^teeto exists lAsneti ease. His refutation k not iimirn^d aid '110 
^ -deecft^bn on tbefnbHct w ■ r, - ; . 



G'Ikebal .mmK. 


To j.firc ail pxdllsl^’e tliere miist bo something furtlier. The mark must 
niiiouiit to a roprosentaiioH that the quality is wholly .or., in .part 'due to and ' 
guaranteed by some person or persons concerned in or' connectecl with the. origin, 
or history of the goods. In such cases the public are invited to rely oni' the reputa* ' 
lion of the ])ersons «!enoted, and no other person can, without ‘their authorit^g 
niake peh repriisentation. It is a question of evidence in each caseg whether .• 
tliew is false representation or not. 

IleM^ also, 

A trade mark, belonging to a firm, would, in the absence of, .express provisions' ■- 
to tlia contrary, as part of the partnership assets, bo'available for any partner of 
I lint iirm, cimying on that business. 

_y.. ■ o) 3 Ch. • f), 584,- foHowe.-!. . .. Da-modar M'ufdo'iisey v. 

Ihrmusjce Athfijee (unreportecl), distinguished. ' . ' ■ '.. .' 

YAPfLaL r. BriiDiTT & Co. ... k(l'-9,05) JO Bom. ' 6 

TRAXBFEh OF PROPERTY ACT(Ty OP 1882), sectioits 6/19,: 

(-F qt LSd5,K 107 — DoGiiment wherel)^ a 3£ctJiomedan daughter 

Ah;ijiuAii*Uifr ph/Id of hAierlfanee to her father's g^rojyertg --Vested or eonthi- 
itiier€M---‘MegMri'ition Aet {III of 1877), sections '17, 18'c/ums'^s {d) and (f), 

21, 2 b] JMd, right of a son or daughter or other heir of a person to 

iuluu’it his property is not an estate in remainder or in re'version in immoveable 
propiiity Of* mi estate otherwise deferred in enjoyment,. : 'Itis. neither a’ vested „uor -7:, 
a 1 Hir iogi ni right. It does not come within the definitions of ** a vested interest'’ 
ill Si?cl!rm Pd of the Transfer of Property Act (IV of 1882), 'or'' of '‘-a, ooiitingent::,. ■' ' 
interest Jn sp‘tioii 21 of the Act and section 107 of the Indian Succession Act 
(X 0 * 1 ' IStP}), 8o far from licing a vested or a contingent-right, or a right i.n,.,q:)re-7 
-t;n* a' in ini are. It is, in the language of claup {a) of section 0 of the Transfer 
• d] Property Act (IV of 1SS2), clianee of an lieir-apparcnt succeeding to a,n 
t‘.4“ato/ or ** a mere possibility * of succession which cannot 'he transferred. 

AbbOOL Hoosiiiii %K Goolam IIooseix (1905) 30 Bom. 304 

^ — " — STCCTiOKS 8, 7Q'---Alortgage--Ac€es-‘ ■ 

.^linh to mojf'farpul ■ Meld, that a, theatre, erected by'- the. mortgagors . on - ' 

. 'the- laud, alter the execiiti(ui,:of ■the,morigage,'',was,-''inAhe:,,ab$encemf a'cciitract tO;. 

Tiiit Ti'iitmfer i»f Propeniy xiet makes no distinction between ■free-liold and lease- 

, ;,:::lis3ld:::gfp|Mrt^^ 'for l|ur|Mirpose of 'Ihe^ rtdb,.,:bf daW:Cniho(lled.in.-!se:oliqns- B 70, 'of ' ' -., 

this ''rOspict ■ theyAct';' foproduccs'^'tM,BngIish'ia%(whieh:fe 
Uro.. :an.-iiesod' tbjhe''. 'property^ -'mortgaged.^ afo' ::'party;,of : the-; ^.mortgag© 

mehtiGh.'.o/s-trtietures,^:'p.r".fixtura 

Tllk^S'fEll OF of High Court to mnom suit front OouH 


liliiiilpliil 
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TRUSTS ACT (II OF 1882), 'section $Q-^InM'stment hj ffmrikm vf 

ptfiy-^l^Tiyicip^cs 0€^&7^’^hfhQ invGst'M67ii u-iid fUtiHw 

(FJJJ 0/1890). 

^(?o Gtjabdians ANP Waeds Act ... ■ ■ w 

VEKDOR AND YX^RQBA^^%'--‘OontmGt~-Comfmotion~-Ci^^^^^^^ tffjmde m Trm* 
-^ay — IFrkicv^al and agent — Goods orSered nett fiee rfOdoipi“^dSo TevtUnt'rM^^^ii 
fixed— ikriance between printed and written terms -’Liahllltg to acmput* 

' ■ ••• ' ,. ^ ■ ', '•*• i: ^ . •« 

kl will— Power of diiqrosal 

subject to Imshand^s consenfm 

^'''^AGEEIMG'^'C^ to pay ebycn:^ 

stances— Form of contract not of moment — Contract Jet (/X of .vf-’/Z ;■;•? Ti.? 

■ ' ^ —Brnnhay Act 111 o/186-5.] The'iaw wIiicA is coiitaiued in g^oction at tli • 

: Z: O:ontraot Aet: {IX :of 1872) and in- Bopabay', Act II l of 186,a, Js 

not only consider tlie terms in ’wliicli the parties have clio:.‘eii to orab* ‘-dy h!:*-"; 
a.^^reement, but must look to the whole nature of the tinnsiicdion or iroiZitnlljri, 
whatever it may be, and i 
eluding tho conduct of the [ 

real intention or understanding between the parti 
form of the contract is of little moment, for gamblers cuiinot be aliowed :,o 
/: thC' jtirisdiction Courts by. the expedient of inserting powisiori;:. whi^li 

might in certain events become operative to compel tk pavdnu’ ed 
tliough neither party anticipated siieli a contiDgericy. 

The Court should be astute to discover what in fact was the oc/m;ac'.i Int-ni 
of both parties, and should do all that is possible to see tlir'-rngh t lie (■-[.cnslLyo !-n. 1 
ai^parent transaction into the undej’l^'Ing reality of the bargain. 

. ; : Motixa-l V, -Gotindrah ■■ , , ,, ... (iOCVj) 30 Ik/ju. 

WEIGHT OF EVIDENCE— Affcyctf stibsiiiuHon ofo?ie hoy fur ii,rft/Ur 



One-sided enquiries made to support allegation- 
and without notice to interested parties. 

Bee Evidence 

against perpetuUg 


-EMcmc ^mt jmrndiiiith iainun. 


* of I S:;!' 


Indian Sueeessian ’ Art i 

necMonJOB^. I Clause 13 of the will produced in this ease \va ■ as [> illo 

bhf ■453,,:to::,niy, -other.- :property- which there' is, 'that ; ,1s the property sit- aat-e.i ' on : the; 
east si do of tho ho n sc* of my step-brother, I give the same to luy /unag r h* r 
Chiran|iv Mahadev for his life. lie shall have no aufhoriry cI'L'ti'rho'mortyfigp v, 
to sell the said property. He shall only receive i ho uicouic v( iJio ...abi pivyuni'y 

::;;;;;and.-..:-;I'';'^''gife'^-';the--^ His death; 

-::’-I;:shouM;t!iere:^fe'feuy':sooh^ ,Innas8.'’ha;.'feaves;rioZsiAr-^--iB 

:;:;;;Mukh-|yhfs '■;;stei;;gefc:ya';-sdn A ^hisy'wile^ and tliu-s-;|ia!|i0|ii;aio: ii:-an:iS-.r':-.- 

'b;^;;-';--'.M?||^;b0n:;,-;a;:pons|ti^ibAof:Ih0:Above':dlatisc,;tli,a^ 

|;§f -^ilahadeV^khd mghf leldojied^hfc htiyinne ''af 

who might not have been living at, the tostator's decease was voitl under UvqHm 101 
“ 



, .“lip' Asji'egavde the remainmg^ one e«|nal fmiHly ajmre of tje hail I 

ditoctAte the tipae the Baid /vnleihlr ^®bal! Inivo ^ 
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no debts due by 'min or any liabilities likely to resiilt in a debt or debts of more 
iiupeos live t.ionsand the said shave shall be made over to him abjointely, but 
jt ouim'wise t.ion I direct that the said share shall be held or settled bv mv 

1)8 free. from such debts^ and 

Labilities oi until be shall die to apply the ineoaie of the same in or towards the 

maintenance and support of _ him, lus wife and children or such or one or more of 
tbeiu t.io Lilli. Ardesmr, his ivito and children as the trustees may at their absolute 
Giscietion deiiermine and the education or other benefit of such ohildren includiuo' 
tnoir iiiMTmge, but wnon and sa soon as the said Ardeshir shaU be free from sn(| 

“0 pay the same and all nnapplied 

iittuiiiOj li uiiy, to liiiu tli0 said Ard 6 sli].r absolutelv.” - ■ ■ ' ' ■ 

A cjjiestiori to wlietlier tHa expressloiv .^^ when and so' soon as Iio 

Arilefelnr sitoJ^ ^ and liabilities as., aforesaid ” had 

liabilities existing at, the. .-.tima when .the -residue was 

rJilt-' liahilitiesho which the danse related were debts or- any 

. result m a debtor debts of more than Etipees'fiye thousand and 
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